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PEEFACE  TO   THE  THIRD   EDITION. 


In  the  preparation  of  a  third  edition  of  this  work,  the  text 
has  been  revised  throughout,  with  reference  to  the  statute 
and  case  law  of  the  five  years  that  have  elapsed  since  the 
publication  of  the  preceding  edition.  The  statutes  passed 
during  that  period,  and  noticed  in  this  volume,  include  several 
important,  though  short,  enactments — among  others,  the 
Conveyancing  Act,  1892,  the  Accumulations  Act,  1892,  the 
Voluntary  Conveyances  Act,  1893,  and  the  Married  Women's 
Property  Act,  1893;  besides  the  Finance  Act,  1894,  the 
Acts  consolidating  the  statute  law  relating  to  Trustees  and 
Copyholds,  and  the  Judicial  Trustees'  Act  of  the  present 
year.  The  increase,  in  this  edition,  in  the  references  to 
reported  decisions  is  necessarily  considerable,  though  only 
the  more  important  cases  are  noticed,  and  such  as  have 
been  superseded  by  recent  statutes  are  not  retained. 
Several  points  which  in  previous  editions  were  not  noticed, 
or  not  fully  dealt  with,  are  discussed  in  this  edition.  The 
present  volume  does  not,  however,  exceed  in  length  the  last 
edition. 

II  Stone  Buildings,  Lincoln's  Inn, 
November  4,  1896. 
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PEEFACE  TO   THE  FIRST  EDITION. 


The  object  proposed  by  the  author  of  this  work  has  been  to 
produce  a  book  that  may  supply  the  student  with  a  concise 
and  systematic  exposition  of  the  present  law  relating  to  the 
rights  of  private  persons  in  land,  and  which  the  practitioner 
may  find  serviceable,  for  occasional  reference,  as  a  succinct 
statement  of  the  leading  rules,  and  a  guide  to  the  most 
important  authorities,  on  the  subject. 

The  general  arrangement  of  the  work  follows,  in  the  main, 
the  classification  of  legal  rights  usually  adopted  in  treatises 
on  jurisprudence.  This  method  appeared  to  the  author  the 
best  adapted  to  facilitate  the  study  of  the  subject,  and, 
generally,  the  most  suitable  for  the  orderly  treatment  of  a 
body  of  rules  of  the  number  and  variety  of  those  constituting 
the  branch  of  law  here  considered.  The  book  is  accordingly 
divided  into  four  parts — the  first  of  which  treats  of  rights  of 
ownership,  or  estates,  in  land ;  the  second,  of  the  various 
rights  in  land  that  do  not  involve  actual  ownership,  and 
which  may,  therefore,  be  distinguished  as  rights  inferior  to 
ownership ;  while  the  third  part  comprises  the  law  relating 
to  the  transfer  of  the  different  rights  discussed  in  the  pre- 
ceding parts ;  and  the  concluding  part  deals  with  legal 
capacities,  with  reference  to  rights  of  property  in  land,  of 
persons  who  are  subject,  by  reason  of  their  status,  to  special 
rules  of  law. 

In  the  treatment  of  the  subject,  the  author  has  given  due 
prominence  to  the  division  of  the  law  of  property  into  real 


Vm  PREFACE    TO    THE    FIRST    EDITION. 

and  personal.  He  has  not  considered  it  advisable,  however, 
to  entitle  his  book  the  '  Law  of  Real  Property ' — the  title 
commonly  applied  to  the  law  relating  to  land.  Since  a  con- 
siderable portion  of  the  modem  law  of  land  consists  of  rules 
that,  according  to  the  ordinary  acceptations  of  the  terms 
'  real '  and  '  personal,'  fall  under  the  head  of  personal  pro- 
perty, the  title  '  Law  of  Property  in  Land,'  has  been  adopted 
as  more  accurately  indicating  the  scope  of  the  subject. 
Modem  legislation,  moreover,  by  removing  many  of  the 
original  distinctions  between  real  and  personal  property,  has 
considerably  diminished  the  importance  of  this  division  of 
the  law  of  property ;  and  there  can  be  little  doubt  that,  at 
no  distant  date,  it  will  be  practically  extinguished  by  further 
changes  in  the  same  direction.  The  tendency  of  this  legis- 
lation is  to  make  the  law  relating  to  land  and  the  law  relating 
to  objects  not  comprised  in  the  term  land  the  principal 
division  of  the  modem  law  of  property. 

In  the  selection  of  cases  for  citation,  preference  has  been 
given  to  recent  decisions ;  earlier  authorities  being  referred 
to,  however,  where  necessary.  Numerous  references  have 
been  made  to  standard  treatises  on  particular  topics,  in  which 
all,  or  most,  of  the  cases  on  the  points  considered  are  col- 
lected ;  and  the  writer  desires  to  express  his  obligations  to 
the  authors  and  editors  of  those  works.  The  leading  treatises 
on  the  subject  generally — Coke  upon  Littleton,  the  second 
volume  of  Blackstone's  Commentaries,  Cruise's  Digest,  the 
works  of  Preston  on  Abstracts  and  Conveyancing,  Burton's 
Compendium,  &c. — are  also  frequently  referred  to. 

The  author  has  to  thank  Mr.  A.  B.  Woodcock,  of  Lincoln's 
Inn,  for  assistance  in  the  correction  of  proofs. 

II  Stone  Buildings,  Lincoln's  Inn, 
January  26,  1888. 
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c.  83  . 

c.  89  . 

c.  106 

13  &  14  Vict.  0.  17  . 

14  &  15  Vict.  c.  25  . 

c.  53  . 

15  &  16  Vict.  c.  3     . 

c.  24  . 

c.  51  . 


(Judgment  debts)   . 

(Judgments)  . 

(Mortgage  to  paj'  debts)  . 

(Tithe  commutation) 

(Tithe  commutation) 

(Inclosure) 

(Judgments)  . 

(Statutory  release)  . 

(Copyholds)    . 

(Equity,  Exchequer) 

(Property  tax) 

(Tithes) 

(Corporation  leases) 

(Aliens) 

(Transfer  of  property) 

(Railways) 

(Lands  Clauses  Consolida- 
tion) .... 

(Drainage) 

(Real  property,  repeal)     . 

(Grants  of  corporeal  here- 
ditaments) . 

(Feofifments,  &c.,by  deed) 

(Tortious  feoffment,  &c.) 

(Indenture)     . 

(Alienation  by  married 
woman) 

(Contingent  remainders) . 
(Reversion  on  lea?e) 
(Satisfied  terms) 
(Inclosure) 
(Inclosure) 
(Tithe,  redemption) 
(Drainage,  &c.) 
(AVaterworks) 
(Tithes). 

(Inclosure  ;     encroach- 
ments) 
(Proclamations  of  fines)  . 
(Inclosure) 

(Leases  under  powers) 
(Inclosure) 
(Crown  suits) . 
(Bankruptcy). 
(Leases  under  powers)     . 
(Emblements ;  fixtures.&c.) 
(Inclosure ;  tithes)  . 
(Estates  of  intestates) 
(Wills)  .... 
(Copyholds)    . 


255, 256, 257, 258. 

259 
.258,  261. 262,  313 
74 

284,  286 
284 
296 
258 

358,  359 
32.  .35,  37.  163 
177    . 
95 
284 
498 
462 
359 


12,  74.  176 

70 

350,  359,  490 

359 

344,  346,  348,  350 

318,  345 

365 

119,142,  1.53,338 

369,  470 
137 

130,  278 
106.  108 

163,296,297.411 
297 

284,  287,  411 
70 
8 
284 

296,  297 

57 

163,  297,  411 

75 

297 

262 

453 

75 

71,  93,  94,  274 

284,  297 

466 

388 

37 
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1852     15  &  16  Vict.  c.  70  . 


(Coranioii  Law  Procedure  ; 


rent ;  mortgage) . 

103,  104,  249 

c.  79  . 

(Inclosure  ;  encroachment) 
(Succession  duty)    . 

163,  296,  297 

1853 

16  &  17  Vict. 

c.  51  . 

263,  264,  265 

c.  107. 

(Crown  bonds) 
(Commons,  apportionment] 

262 

1854 

17  &  18  Vict. 

c.  97  . 

297 

c.  113  (a)  . 
c.  15  . 

(Rsal  estate  charges) 
(Judgments  ;  rent-charge) 

17,  226,  253 

1855 

18  &  19  Vict. 

255,  257, 258, 259, 

261,  279 

c.  43  . 

(Infants'  settlements) 
(Alienations  to  charities). 
(Execution  ;  fieri  facias)  . 

484 

c.  124. 

497 

1856 

19  &  20  Vict. 

c.  97  . 

259 

c.  120. 

(Settled  estates)      . 
(Inclosure) 

76 

1857 

20  &  21  Vict. 

c.  31  . 

297 

0.  57  . 

(Married  woman's  rever- 
sionary interests) 

472 

c   77 

(Probate,  evidence) 
(Separation ;    protection 
order ;  property) . 

389,  391 

Kx     ,   4      <                  .                  . 

c.  85 

431,432 

1858 

c.  95  . 

(Administration) 
(Protection  order)    . 
(Law  of  Property ;    lease. 

391,421 

c.  108. 

431 

1859 

22  &  23.  Vict. 

c.  35  (6\  ss.  1,  2  . 

licence) 

104 

P.  3      . 

(Severance  of  reversion)  . 

117 

88.  4,  5,  6 

(Forfeiture,  relief)  . 

104 

8.  10    . 

(Release from  rent-charge) 

282 

8.  12    . 

(Execution  of  power) 

213 

88.  14-18       . 

(Chai-ge  of  debts,  sale) 

205 

s.  19    . 

(Descent) 

418 

s.  21    . 

(Assignment  of  personalty 

360 

8.  22   . 

(Crown  debts) 

261 

8.  24    . 

(Concealment   of   incum- 
brances) 

316 

s.  26   . 

(Execution  by  attorney)  . 

363 

88.  27,  28     . 

(Exoneration  of  executors) 

96,  281 

c  43 

(Partition,  inclosure) 
(Law  of  property)    . 

163,  297 
104,  150.  258 

1860 

23  &  24  Vict 

c.  38  . 

c.  53  . 

(Limitation)    . 

446 

T'*\J 

c.  93  . 

(Tithe  commutation) 

284,  287 

c.  115. 

(Crown  bonds) 

'JrtS 

^\J£t 

c.  126. 

(Lease,    relief  from    for- 
feiture) 

104 

c.  14.5. 

(Trustees,  mortgagees,  &c. 

188 

1861 

24  &  25  Vict 

c.  62  . 

(Limitation,  Crown  suits) 

446 

c.  114. 

(Wills)  .... 

387 

c.  134. 

(Bankruptcy). 

453 

1862 

25  &  26  Vict 

c.  53  . 

(Land  register) 

316 

c.  67  . 

(Land  titles)  . 

^Ifi 

•JIU 

c.  89  . 

(Joint-stock  companies)   . 

495,  497 

(a)  Commonly  called  Locke  King's  Act. 

(6)  Commonly  called  Lord  St.  Leonards'  Act. 
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A.D. 

1864 

27  &  28  Vict 

c.  44  .     ■ 

.     (Protection  orJer)    . 

431 

c.  112. 
c.  114. 

.     (Judgments,  order  for  sale) 
.     (Improvement  of  land) 

255,  258,  261 

*7i'k     fid     no''      4 1  ak 

70,  92,  28/,  412 

I860 

28  &  29  Vict 

c.  99  . 

.     (Count J  courts) 

177 

c.  104. 

.     (Crown  debts) 

262 

1S66 

29  &  30  Vict. 

c.  122. 

.     (Metropolitan  commons) . 

297 

1S67 

30  &  31  Vict. 

c.  47  . 

.     (Lites  pendentes)    . 

313 

c.  69  . 

.     (Real  estate  charges)   '  . 

227,  253 

c.  131. 

.     (Contracts  of  companies) . 

496 

c.  142. 

.     (Courts) 

28,  177 

1868 

31  &  32  Vict. 

c.  40  . 
c.  89  . 

.     (Partition) 
.     (Commons)     . 

162,  163,  l§8 
284.  297 

1869 

32  &  33  Vict. 

c.  46  (a) 

.     ( Priority,  specialty  debts). 

270 

c.  71  . 

.     (Bankruptcy). 

453 

1870 

33  Vict.  c.  14 

(Naturalisation) 

463,  467 

33  &  34  Vict. 

c.  23  . 

.     (Forfeiture  for  felony,  &:.) 

463, 466,  493, 494 

c.  34  . 

(Charities) 

497 

c.  35  . 

.     (Kent  apportionment) 

274,  2S5 

c.  93  . 

.     (Married     women's    pro- 

perty) 

432,  476 

1871 

34  &  35  Vict. 

c.  84  . 

(Limited  owners)     , 

70 

1872 

35  &  36  Vict. 

c.  92,  s.  13 

(Distress  for  rent)    . 

275 

1873 

36  &  37  Vict. 

c.  42   . 
c.  66  . 

.     (Tithes  of  market  gardens) 
.     (Judicature) 

284 

s.  16 

.     (Transfer  of  jurisdiction) 

162 

s.  24 

.     ( Fusion  of  law  and  equity ) 

177 

8. 

.     (Rules  of  equity  to  prevail) 

69,  177,  228 

8    2., 

.     (Merger) 

131 

.25    . 

.     (Mortgagor,  actions  by)  . 

228 

8.  25 

.     (Waste) 

69 

s.  25    . 

.     (Limitation,    express 
trusts) 

445 

s.  34 

.     (Chancery  Division) 

162,  177,  246,  252 

1874 

37  &  38  Vict. 

c.  37  . 

.     ( Powers,  law  oQ 

216 

c.  57  {b),  8. 

1       .     (Action?,  &c.) 

440, 441 

SB.  3,  4 

5     .     (Disabilities)  . 

442 

8.6        . 

.     (Tenant  in  tail) 

446 

8.7 

(Mortgagee  in  possession) 

224,  44.', 

8.8    •. 

(Charges  legacies). 

440,  447 

8.   10      . 

(Express  trust) 

447 

c.  62  . 

.     (Infants' relief) 

485 

c.  78  (c),  ss. 

1,2.     (Title)    .... 

312,  314,  315,  322 

s.  7      . 

.     (Tacking) 

185  238 

F.8      . 

.     (Registrationof  w^ills) 

321 

1875 

38  &  39  Vict. 

c.  77  . 

(Deceasfed  insolvenfs) 

269 

c.  87  . 

(Land  Transfer  Act) 

135,187,2.38,316, 
321,412 

1876 

39  &  40  Vict. 

c.  17  . 

.     (Partition)      . 

163.  16^  488,  491 

(a)  Commonly  called  Hinde  Palmer's  Act. 
{b)  Real  Property  Limitation  ,\ct,  1874. 
(c)  Vendor  and  Purchas3r  Act.  1874. 


xlviii 


TABLE   OF    STATUTES    CITED. 


1876 

39  &  40  Vict.  c. 

56  . 

(Commons)     .        , 

296 

1877 

40  &  41  Vict.  c. 

18  . 

(Settled  estates)      , 

427, 

12,   61,   76,   253, 
438,  471,  487,  491 

r» 

31  . 

(Land  improvement) 
(Contingent  remainder.^) . 
(Real  estate,  charges) 
(Tithe  commutation) 

70 

"     —                   V 

33 

137 

*» 

^14 

226,  227 

1878 

41  &  42  Vict.  c. 

t^T     .                    •                    . 

42  . 

284,  287 

1880 

43  Vict.  c.  14  . 

. 

(Legacy  duty) 

393 

43  &  44  Vict.  c. 

47  . 

(Ground  game) 

293 

1881 

44  &  45  Vict.  c. 

41  («),  s.  2       . 

( Meanings  of  terms) 

4,  221,  252,  318, 
371,  485 

s.  3      . 

(Conditions  of  sale) 

201,311,312,314, 
315,  322 

8.  4        . 

(Contract  of  sale)    . 

200 

8.  5        . 

(Discharge  of  incum- 
brances) 

245,  313,  400 

s.  6      . 

(Genera!  words) 

295,  367 

F.  7       . 

(Covenants  for  title) 

320,  371 

s.  8      . 

(Execution  of  purchase- 
deed) 

362 

e.  9      . 

(Acknowledgment,    title- 
deeds) 

322 

ss.  10-12      . 

(Covenants,  &c.,  in  leases) 

118,119,229,276 

8.  13    . 

(Title  to  leaseholds) 

314 

8.  14    . 

(Kelief  against  forfeiture) 

104,  105,  106 

s.  15    . 

(Transfer  of  mortgage)    . 

251 

s.  16    . 

(Inspection   of  deeds   by 
mortgagor) 

235 

s.  17    . 

(Consolidation    of    mort- 
gages) 

241 

8.  18      . 

.     (Mortgage,leasing  powers) 

229,  236 

S8.  19-24 

(Mortgagee's  powers) 

236,237,242,243, 
244 

8.25    . 

.     (Action  respecting  mort- 
gage) 

245,  250 

8s.  26-29 

.     ( Statutory  mortgage,  &c . ) 

231,  248,  251 

B.  30 

(Devolution  of  trust  and 
1     mortgage  estates) 

6,  187,  191,  192, 

199,  234,  465 

88.  31-38 

.     (Trustees)      .         .    ,    . 

191,211 

68.  39,  40 

.     (Married  women,  restraint 
on  anticipation,  power  of 
attorney)     . 

473,  475 

68.  41-43 

.     (Infants'  estates)     . 

486,  487 

8.44    . 

.     (Rent  charges) 

278,  280 

8.  45    . 

.     (Redemption  of  rents) 

277,  412 

88.  46-48 

.     (Powers  of  attorney) 

362,  363 

8.  49    . 

.     (Grant)  .... 

382 

8.50   . 

.     (Conveyance  by  person  to 
himself,  &c.) 

353,  354,  360 

8.51     . 

.     (Words  of  limitation) 

377 

(a)  Conveyancing  and  Law  of  Property  Act,  1881. 
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A.D. 

1881     44  &  45  Vict 

c.  41,  s.  52  . 

(Relea8e  of  power)  . 

219 

s.  53. 

(Supplemental  deed) 

366 

ss.  54-56 

(Receipt  in  deeds)   . 

368 

s.  57. 

(Forms) 

366 

8.59. 

( Heirs  bound  by  covenant) 

266 

s.  61  . 

(Mortg.igp,  joint  account) 

230 

s.  62. 

(Easements,  grants  of)     . 

355 

s.  63. 

(Estate  clause  in  deeds)  . 

367 

s.  65. 

(Enlargement  of  long  term ) 

109,  360,  475 

1882     45  &  46  Vict. 

c.  37  . 

(Tithe  commutation) 

284,  285 

c.  38  (fl)  >?.  2 

(Definitions)   . 

35,  67,70,  76,77, 

80,84,161,182, 

294 

S8.  3,  4 

(Sale,  &c.)      . 

80,  81 

8.5         . 

(Transfer  of  incumbrances) 

82 

88.  6-14 

(Leases) 

65,  78,  79,  80,  82 

8.  15 

(Restriction  as  to  mansion- 

house,  &c. ) . 

78 

88.    16,  17 

(Powers  on  sale,  &c. ) 

82 

s.  18     . 

(Mortgage  for  equality)    . 

82 

8.    19       . 

(Undivided  shares) . 

161 

8,  20     . 

(Conveyance). 

78,  82,  183,  369 

88.  21-24 

(Capital  money) 

12,  55,  62,  85,  86, 

87 

88.  25-30 

(Improvements) 

65,86 

8.  31      . 

.     (Conveyances,  &c.) . 

82 

ss.  32,  33 

(Money  in  court) 

85 

8.  34     . 

(Lease,  reversion)    . 

55,  62,  87 

8.  35     . 

(Timber) 

65,  67 

d.  36     . 

(Protection  of  settled  land) 

78 

s.  37     . 

(Heirlooms)    . 

81,85 

ES.  38-44 

(Trustees  of  settlement)  . 

84,  193,  195,  487 

8.  45     . 

(Notice  to  trustees) 

83 

8.  46     . 

(Courts) 

78,  195 

s.  47     . 

(Costs)    .... 

86 

8.  48     . 

(Land  Commissioners) 

411 

88.  50-52 

(Powers  not  assignable,&c.)  88 

88.  53,  54 

(Tenant  for  life  trustee  ; 

Protection  of  purchasers) 

84 

8.  55     . 

(Exercise  of  powers) 

183 

8.  oJ 

(Saving  for  other  powers) 

88,  184 

s.  58     . 

((Persons  having  powers  of)  54,    62,    67,    78, 

(     the  Act 

182,  184,  427 

88.  50,  60 

(Infants) 

487 

8.  61      . 

(Married  women)    . 

427,  471,  474, 
476,  480 

8.  62     . 

(Lunatics) 

492 

.       8,  63     . 

(Trust  for  sale) 

183 

t.  39  (6),  8.  1 

(Definitions)    . 

4 

(a)  Settled  Land  Act,  1882. 
(h)  Conveyancing  Act,  1882. 
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A.D. 

1882     45  &  46  Vict.  c.  39,  s.  2   .         . 

(Official  search) 

312 

8.  3        . 

(Constructive  notice) 

201 

8.  6        . 

(Disclaimer  of  power 

220 

8.  7        . 

(. Married  woman's  deed) . 

469,  470 

88.  8,  !) 

( Powers  of  attorney)        . 

363 

8.   10       . 

( Executory  interests) 

153,  400 

8.   11       . 

( Long  turras) . 

109 

8.   li       . 

('I'ransfer  of  mortgage)    . 

251 

c.  75   . 

(Married   Women's  Pro- 

perty Act)  . 

169,  341 

s.  1       . 

(Capacity) 

432,  477,  478 

8.  2         . 

(Separate  Property,  mar- 

riage since  Act)  . 

433,  479 

8.  4        . 

(General  power,   liability 

for  debts)    . 

478,  479 

8.  5          . 

(Separate  property,  mar- 

riage be  (ore  Act) 

433 

8.  13       . 

(Ante-nuptial  debts) 

479 

s.  18     . 

(Kxecutrix,  trustee) 

481 

s.  ly    , 

(Settlements,  restraint  on 

anticipation,  &c.) 

433,  479,  480 

8. 22     . 

(Repeals) 

432,  476 

s.  23     . 

( Personal  representative  of 

married  woman)  . 

473 

8.  24     . 

(Executrix,  trustee) 

4S1 

1883     4(J  &  47  Vict.  c.  52   . 

(Bankruptcy  Act)    . 

269,  453 

s.  4       . 

(Acts  of  Bankruptcy  ;  as- 

signment for  creditors). 

456 

8S.5,  0,15,20- 
22,54,56,84-87 

-  (Proceedings  under  Act  . 

453,  454 

8.  28  . 

( Discharge  of  bankrupt)  . 

460 

8.  37  . 

(Debts  provable) 

459 

88. 40,  42     . 

(Rights  of  creditors) 

459 

88.  43,  44     . 

(Propeiiy  divisible) 

187,  455 

8.  47  . 

(Voluntary  settlement)    . 

456,  457 

8.  48  . 

(Fraudulent  preference)  . 

456 

s.  49  . 

(Protected  transactions)   . 

455 

88.50,56,57 

( Powers  of  trustee) . 

457 

8.  55  . 

(Disclaimer     of    onerous 

property)     . 

458,  459 

83.  92-102  . 

(( 'ourts) 

255,  453 

8.  121 

(Summary  proceedings)  . 

454 

8.  146 

(Elegit). 

256 

8.  148 

(Lunatics) 

492 

s.  168 

(Secured  creditor)    . 

4,  459 

r     f'll 

(Agricultural  Holdings)  . 

70,  71,  76,  86,  91, 

92,  93,  102,  228 

288,  410,  443,  471 

1  iS4     47  &  48  Vict.  c.  18    . 

(Settled  Land) 

76 

8.  4    . 

(Fine  on  lease) 

85 

8.  5    . 

(Notice). 

83 

s.  6    . 

(Consent  of  tenant  f  prlife) 

88,  161 

K.   7       . 

('IVnstecs'  powers)  . 

88,  184 

TABLE    OF   STATLTES    CITED, 


A.D. 

1884 


1885 
1886 


47&48  Vict.c.  18,8.  8 

c.  54    . 

c.  61  (a),  ij. 

c.  71    . 

48  Vict.  c.  4     . 

48  &  49  Vict.  c.  26   . 

49  &  50  Vict.  c.  54  . 


14 


1887     50  &  51  Vict.  c.  26 


c.  30  . 
C.53  . 
c.  57  . 
c.  73  . 


1888 


51  Vict.  c.  8 
51  .t  52  Vict.  c.  21 
c.  41 


c.  42 
c.  43 


1889 


1890 


c.  51  . 

c.  59  . 

52  Vict.  c.  7  . 

52  &  53  Vict.  c.  30  . 
c.  36  . 

c.  63  . 

53  &  54  Vict.  c.  5  . 

c.  24  . 

c.  29  . 

c.  39  . 

c.  57  . 

-  c,  69  . 

8.  .') 

s.  7 

8.8 
8.  9 
H.  10 
8.  11 
8.12 
B.  13 
88 
SS.  1 

c.  70  . 


14 


,  15 
17. 


(Curtesv) 

(Yorkshire  Registries  Act) 

(E.xecution  ofcoiivejance) 

(Intestates'  Estates  :  Es- 
liieat) 

(Yorkshire  Kegistiies) 

(Yorkshire  Registries) 

(Extraordinary  tithe  re- 
demption) . 

(Allotments  and  Cottage 
(lanlens)     . 

(Settled  Land) 

(Ehcheat  (Procedure)  Act) 

(Deeds  of  Arrangement)  . 

(Copyholds)    . 

(Succession  duty)    . 

(Distress) 

(Ijocal  Gov.  Middlesex 
Reg.).         .         .         . 

( Mortmain  and  Charitable 
Uses) 

(County  Courts) 

(Land  charges,  registra- 
tion, &c.)     . 

(Trustees ;  limitation  of 
actions) 

(Succession  duty)    . 

(Boai-d  of  Agriculture)    . 

(Settled  Land) 

(Interpretation  of  statutes) 

(Lunacy) 

(Deeds  of  arfangement)  . 

(Intestates)     . 

(Partnership) . 

(Tenants'  compensation) . 

(Settled  land) 

(Exchange,  partition) 

(Leases).         .         . 

(Mining  leases) 

(Building  grant) 

(Mansion-house,  &c.) 

(Mortgages)   . 

(Trustees'  powers)  . 

(Improvements) 

(Capital  money) 
19  (Trustees  of  settlement)  . 
.     (Housing   of   working- 
classes) 


7S 

2.38,  321 
411 

464,  465.  466.  498 

,321 
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285,  286,  287 

92,  228 

70,  76,  86 

464 

364 

37 

263, 265 

275 

320 

334,  335, 337,  497 
28.  177,  190,  241, 
242,  246,  252,  255 

258,2,59,289,313 

445 

263,  264 

163,  411 

76,79 

7 

190,490,491,492 

364 

414,415 

12,  158,  175 

91,  92,  229 

76,79 

81 

79,  83 

80 

82, 87 

78,80 

81 

84 

86 

85,86 

84,  184 

86, 287 


(a)  Supreme  Court  of  Judicature  Act,  1884. 


lii 


TABLE    OF    STATUTES   CITED. 


1890 

53  &  54  Vict  c.  71    . 

•          i 

(Bankruptcy) .         t 

453, 454, 455, 458, 
459,  460 

1891 

54  Vict.  c.  8    . 
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34 
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85 

SS 
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193 

83. 
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481 
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194 
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188,190,410,465, 

(     vesting  orders,  &c.) 

489,  494 
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476 

8.  46. 
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191 
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494 
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211 
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296 
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476,477,478,479 
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263, 288,  392,  393, 
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24 
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36 
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(Award) 

36,411 

8.  11. 
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24  36 

88.  14-18 
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ment) 

24,  36,  37,  411 

8.21. 
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36,  63,  421,  427, 
438,  464 

88.  22,  23 
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37 
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37 

88.  27,  31 
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37, 288 

88.  32,  33 

(Payment  into  court,  &c.) 

37, 288 
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8.96. 


1895    58  &  59  Vict.  c.  27 
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Elton,  Cop.  .         .     Elton's    (C.   J.)   Law  of  Copyholds  and  Customary 

Tenures,  2nd  ed.  1893. 

£q Equity. 
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Glanville  de  Legibus  (temp.  Hen.  IL). 
Goddard's  Treatise  on  the  Law  of  Easements,  5th  ed^ 

1896. 
The  Rule  against  Perpetuities,  by  J.  C.  Gray,  Boston,. 
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LAW  OF  PROPERTY  IN  LAND. 


INTRODUCTORY    CHAPTER. 

Law  of  Property. — The  Law  of  Property,  in  a  wide  Definition, 
sense  of  the  term,  includes  the  whole  of  the  law  that 
regulates  the  rights  and  duties  of  persons  with  respect  to 
things.  In  a  narrower  sense,  the  term  is  applied  to  one 
department  of  the  law  relating  to  things,  namely,  that  which 
comprises  the  rules  of  private  law  (a)  that  prescribe  the 
rights  of  persons  in  or  over  things.  As  meaning  this 
department  of  the  law  relating  to  things,  the  law  of  pro- 
perty— so  far  as  it  deals  with  rights  in  land  and  things 
governed  by  the  rules  applicable  to  land — is  the  subject  of 
the  present  work. 

Rights    of    Property. — Rights    prescribed    by    the    law  Two  classes  of. 
of   property,  or,  as  they  are  termed,   '  rights   of  property,' 
are  divisible  into  two  principal  classes,  which  may  be  styled 
'  rights  of    ownership '  and   '  rights  inferior  to  ownership ' 
respectively.(J) 

(1)  Rights  of  Ownership. — A  right  of  ownership  entitles  (i)  Ownership. 


(a)  '  Private,'  as  opposed  to  '  public '  law  deals  with  the  rights  and  duties  of 
the  subject-members  of  the  State  as  between  themselves.  Public  law  treats  of 
the  relations  of  the  State,  or  persons  to  whom  the  State  has  granted  special  or 
extraordinary  powers  or  privileges,  with  the  subject-members  of  the  State. 
Much  of  the  law  of  things  belongs  to  the  head  of  public  law — e.g.,  laws  re- 
specting highways,  navigable  rivers,  harbours,  public  lands,  land  held  for 
religious  or  charitable  purposes  ;  laws  relating  to  the  peculiar  rights  and  duties 
of  railway  companies  and  other  public  bodies  as  owners  of  land,  &c.  See  hereon 
Austin,  Jurisp.  69,  770  ;  Holland,  Jurisp.  112  ;  Stephen,  Comm.  bk.  iv. 

(6)  In  general  jurisprudence  this  distinction  is  frequently  expressed  by  the 
terms  jura  in  re  propria  and  jura  in  re  aliena. 
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Limits  of 

owner's 

powers. 


Ownership 
absolute  or 
limited ; 


in  possession 
or  in  expect- 
ancy; 


the  owner  (that  is,  the  person  who  has  the  right)  to  deal 
with  the  subject  of  the  right  as  he  may  think  fit,  provided 
he  does  not  so  deal  with  it  as  to  infringe  upon  the  rights  of 
any  other  person.  In  other  words,  his  powers  in  this 
respect  are  not  confined  to  any  particular  mode  or  modes 
of  dealing  with  the  thing  owned,  bat  are  of  indefinite 
extent.  They  comprise  the  possession,  use,  and  enjoyment 
of  the  thing,  either  immediately  or  a  ta  future  time,  and, 
usually,  also  the  power  of  disposing  of  it ;  several  distinct 
rights  thus  forming  collectively  the  single  right  of  owner- 
ship. 

An  owner's  powers  of  dealing  with  the  thing  owned  are 
not,  however,  in  any  case  absolutely  unrestricted.  Another 
person  may  have  a  right  of  property  in  the  thing  concur- 
rently with  the  owner ;  and,  where  this  is  the  case,  the 
owner  cannot  so  exercise  his  rights  as  to  destroy  or  impair 
the  right  of  the  other  person.  And  an  owner  may  not  act 
in  prejudice  of  rights  common  to  all  persons,  by  dealing 
with  the  subject  of  ownership  in  such  a  manner  as  to  create 
a  nuisance.  The  limits  of  the  owner's  powers  of  dealing 
with  the  thing  owned,  whatever  be  the  extent  of  his  rights 
therein,  are  expressed  in  general  terms  by  the  maxim,  sic 
ntere  tuo  ut  alienum  Twn  lcedas.(c) 

Ownership  is  either  '  absolute  '  or  '  limited.'  Where  the 
right  resides  exclusively  in  the  owner  who  has  the  present 
enjoyment  of  the  subject,  or,  in  other  words,  where  that 
person's  ownership  is  not  liable  to  be  succeeded  in  some 
event  by  another's  right  of  ownership  in  the  same  thing, 
the  ownership  is  absolute.  Where  a  right  of  ownership 
must  be  succeeded  in  some  event  by  another  such  right  (as 
where  land  is  given  to  A.  for  his  life,  and  after  his  death 
to  B.),  the  former  is  a  right  of  limited  ownership.(c?) 

As  already  mentioned,  ownership,  whether  absolute  or 
limited,  entitles  the  owner  to  the  possession  of  the  sub- 
ject of  the  right.  This,  however,  is  not  necessarily  the  imme- 
diate possession ;  it  may  be  a  right  to  the  possession  on  the 
happening  of  a  future  event — as  where  a  thing  is  given  to 
B.  after  the  death  of  A.,  who  is  owner  for  the  term  of  his 


(c)  See  Austin,  Jurisp.  50,  822,'  828  ;  Holland,  Jurisp.  180. 
(</)  See  Austin,  Jurisp.  823  et  seq. 
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life.  In  such  case,  there  is  a  present  right  of  ownership 
with  a  future  right  of  possession.  Where  the  owner  has  a 
present  right  of  possession,  his  ownership  is  commonly 
termed  ownership  '  in  possession ; '  where  the  right  of 
possession  is  future,  it  is  usually  styled  ownership  '  in  ex- 
pectancy', (e) 

Ownership,  whether  absolute  or  limited,  and  whether  in  in  severalty  or 
possession  or  in  expectancy,  may  be  either  vested  in  one  ^°  °°™™^i  y  > 
person  only  as  owner  for  the  time  being,  or  in  two  or  more 
persons  as  co-owners.     In  the  former  case,  the  ownership  is 
usually  said  to  be  •  in  severalty ' ;  (/)  in  the  latter,  it  may 
be  called  ownership  'in  community.' 

In  English  law,  as  will  hereafter  be  seen,  the  right  of  legal  or 
ownership   is  sometimes    divided    into    two  distinct    parts,  ^^"^^^  ®- 
called  respectively  '  legal '  and   '  equitable '  ownership  ;  the 
former  being  a  technical   ownership   merely,  the   latter  the 
actual  or  beneficial  ownership. 

(2)  Rights  inferior  to  Ownership. — A  right  of  property  (2)  Rights 
inferior  to  ownership  confers  only  a  limited  and  definite  ownership, 
power  over  the  subject  of  the  right.  In  other  words,  the 
person  having  the  right  can  only  deal  with  the  thing  in 
some  particular  mode  or  modes.  A  right  of  this  kind, 
therefore,  consists  only  of  some  portion  of  the  several  rights 
that  are  comprised  in  ownership ;  and  the  owner's  powers 
of  dealing  with  the  thing  remain  unimpaired,  except  to  the 
extent  to  which  they  are  affected  by  the  competing  right. (.i^^) 
To  this  class  belong  rights  of  disposing  of  things  otherwise 
than  as  owner ;  creditors'  rights  over  things  belonging  to 
their  debtors ;  rights  of  sharing  in  the  profits  of,  or  of 
receiving  rents  or  other  dues  in  respect  of,  the  lands  of 
others;  and  rights  of  using,  merely,  in  particular  modes, 
the  things  of  others. (^) 

Property. — It    may   here    be    observed    that    the   word 'Property,' 
'  property '  is  used,  as  a  legal  term,  in  different  senses,  being  ™^*""^ 


(e)  See  2  Bl.  Comm.  163. 

(/)  2  Bl.  Comm.  179. 

(g)  See  Austin,  Jurisp.  lect.  Hi. 

(/i)  As  to  these  various  rights,  Bee  post,  pt.  ii. 
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applied  both  to  rights  of  property,  and  to  things  regarded 
as  the  subjects  of  such  rights.  As  applied  to  rights, 
'  property '  usually  means  ownership  ;  though  the  word  is 
occasionally  used  to  denote  a  right  of  property  of  any  kind, 
and  sometimes  as  meaning  an  aggregate  or  mass  of  rights 
of  property  vested  in  a  single  person,  (i)  In  this  work  the 
word  is,  in  general,  used  only  in  the  phrases  '  law  of  pro- 
perty '  and  '  rights  of  property.' 


DiTisioDB  of 
things. 


Real  and 
personal 


Things  as  Subjects  of  the  Law  of  Property. — In  the 
English  law  of  property  the  rules  applicable  to  certain 
classes  of  things  differ  in  important  respects  from  those 
relating  to  things  of  other  classes.  Things  considered  as 
the  subjects  of  the  law  of  property  are  divided,  according  to 
the  rules  by  which  they  are  thus  respectively  governed, 
into  '  things  real '  and  '  things  personal.'  They  also  admit 
of  another  division  into  the  two  classes  of  (1)  kind  and 
such  other  things  as  are  regulated  by  the  law  relating  to 
land ;  and  (2)  things  not  regulated  by  the  law  applicable  to 
land. 

Real  and  Personal. — This  is,  in  some  respects,  the  leading 
distinction  between  things  in  English  law ;  though  the  modi- 
fications of  the  common  law  by  the  rules  of  equity,  and,  still 
further,  by  statute  law,  have  deprived  it  of  much  of  its 
original  importance.  The  law  relating  to  things  real,  or 
law  of  real  property,  is  based  on  the  feudal  law  as 
established  in  England  after  the  Norman  conquest,  (j)  The 
feudal  law  was  applicable  only  to  land  and  other  immovable 
thing8,(^')  and  to  a  few  other  objects  that  had  some  relation 
to  land ;  and  these,  accordingly,  constitute  in  general,  the 
class  of  things  real.  The  law  relating  to  things  personal, 
or  law  of  personal  property,  has  nothing  in  common  with 
the  feudal  law ;  its  rules  having  been  derived  from  other 
sources,  chiefly  the  Roman  Civil  Law  and  the  customs  of 


{i)  See  2  Bl.  Comm.  16  ;  also  the  definitions  of  property  in  the  Conveyancing 
and  Law  of  Property  Act,  1881  (44  &  45  Vict.  c.  41),  s.  2  ;  and  the  Convey- 
ancing Act,  1882  (45  &  46  Vict.  c.  39),  s.  1 ;  and  in  the  Bankruptcy  Act,  1883 
(46  &  47  Vict.  c.  52),  s.  168.  For  other  meanings  of  the  word,  see  Austin, 
Jarisp.  817-820. 

{j)  See  2  BI.  Comm.  48,  49. 

(/.;)  See  Butler's  note  to  Co.  Litt.  191  a,  ii.  2, 
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raerchants.(^)  Movable  things,  with  a  few  exceptions, 
belong,  in  general,  to  the  class  of  things  personal.  As  will 
hereafter  be  seen,  however,  things  that  in  general  belong  to 
one  of  these  classes  will,  in  particular  circumstances,  fall 
under  the  other  class. 

The  terms  'real  property'  and  'personal  property,'  '  real  Jfeanings  of 
estate  '  and  '  personal  estate,'  '  realty '  and  '  personalty,'  are  *^^™^- 
commonly  used  to  denote  things  real  and  things  personal 
and  rights  of  property  in  such  things  respectively.     The 
words   '  real '   and    '  personal '   were   not   generally  used   as 
technical  terms  in  the  law  of  property  till  long  after  the 
distinctions     which     they    denote    were     fully    established. 
They  seem  to  have  been  borrowed  from  the  names  of  the  Origin  of 
legal  remedies   for  wrongful  dispossession   of   things  ;    the  '        ^^, 
remedy  for    the    recovery  of   land    being    called    a    '  real ' 
action,  and  the  remedy  for  the  loss  of  goods  a  '  personal ' 
action.(wi) 

In  the  modern  law  of  property  some  of  the  chief  original  Distinctions 
distinctions  between  the  law  of  real  property  and  the  law  of  ^^r^d  thinS 
personal  property  no  longer  exist;  and  the  division  of  things  personal, 
into  real  and  personal  is  consequently  (as  already  mentioned) 
of  less  importance  than  in  the  early  law.      Stated  generally, 
the  principal  points  of  difference  now  remaining  are   the 
following : — 

(i.)  Things  real  are  the  subjects  of  different  degrees  of 
ownership  ;  but  under  the  feudal  law  of  tenure  applicable 
to  things  of  that  class,  the  highest  of  these  degrees  of 
ownership  is  (in  theory  at  least)  less  than  absolute  owner- 
ship, except  in  the  case  of  ownership  by  the  Crown,  (w) 
Things  personal,  on  the  other  hand,  may  be  subjects  of 
absolute  ownership  by  private  persons,  since  the  feudal 
rules  of  tenure  do  not  apply  to  things  of  that  class. 

(ii.)  Various  modes  of  transfer  of  rights  in  things 
personal  are  not  applicable  to  the  transfer  of  rights  in 
things  real. 

(iii.)  Realty  given  by  will  passes,  on  the  testator's  death, 
immediately  to  the  person  to  whom  it  is  so  given  ;  while 

(I)  See  Smith,  Merc.  Law,  Introd. 

(m)  See  Co.  Litt.  118  b  ;  2  Bl.  Comm.  16,  384  ;  Wras.,  R.  P.  Introd. 

(n)  See  post,  p.  19. 
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personalty  given  by  will  passes,  in  the  first  instance,  to  the 
testator's  legal  personal  representative  (that  is,  the  executor 
appointed  by  the  will,  or  an  administrator  appointed  by  the 
Probate  Division  of  the  High  Court),  and,  through  him,  to 
the  person  to  whom  it  is  given.(o) 

(iv.)  On  the  death  of  a  person,  intestate,  inheritable 
interests  in  his  things  real  pass  directly  to  the  heir-at-law, 
according  to  the  rules  of  succession  to  realty  on  intestacy ;  {p) 
while  similar  interests  in  his  things  personal  pass,  in  the 
first  instance,  like  personalty  given  by  will,  to  his  legal 
personal  representative,  and  through  the  latter  to  the  person 
or  persons  entitled  under  rules  of  succession  on  intestacy, 
which  are  different  from  those  applicable  to  realty,  (g-) 

(v.)  On  the  death  of  a  person,  his  personalty  is  liable  to 
be  applied  in  discharge  of  his  debts  in  priority  to  his  realty, 
except  so  far  as  an  intention  to  the  contrary  is  expressed  in 
his  will,  or  is  to  be  implied  from  its  provisions.(r) 

Land,  &c.,  LaTid  and  Things  subject  to  Law  of  Zand  ;  and  Things  n^t 

and  things  not       subject. — This  classification  of  things  is  almost  identical 
subject  to  law  «'      _        ^  o 

of  land.  with  their  division  into  immovable  and  movable  ;  but  though 

all  immovable  things  belong  to  the  first  class,  that  class 
includes  also  some  movables.  The  distinctions  that  obtain 
in  the  modern  law  of  property  arise  mainly  (except  as  regards 
succession  on  death)  from  the  physical  differences  between 
immovables  and  movables  ;  hence,  the  present  classification 
is  of  greater  practical  importance  than  the  ancient  division 
of  things  into  real  and  personal.  The  law  relating  to  land 
and  such  other  things  as  are  regulated  by  the  law  applicable 
to  land,  or,  as  it  may  be  termed,  the  law  of  property  in 
land,  may  therefore  be  regarded  as  a  distinct  branch  of  the 
law  of  property.  In  its  treatment  as  such  in  the  present 
work,  the  distinctions  which  arise  from  the  division  of  things 
into  real  and  personal  will  also  be  discussed. 

Enumeration         Subjects  of  Law  of  Property  in  Ijand. — The  principal 

of. 

(o)  See^s^  pp.  389,  390. 

(p)  For  an  exception  to  tbis  rule  as  regards  trust  and  mortgage  estates,  see 
44  &  45  Vict.  c.  41,  s.  30  ;  andpo«<,  pp.  186,  234,  414. 
(q)  Heepost,  pp.  421,  422. 
(r)  See  ^8/,  pp.  270,  395. 
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subjects  of  this  branch  of  the  law  of  property  are  immovable 
things  generally,  or  land  in  the  legal  sense  of  the  term. 
Money  applicable  in  the  purchase  of  land  is  also,  under 
some  circumstances,  subject  to  the  law  relating  to  land  ; 
as  is  also,  in  certain  cases,  money  arising  from  the  sale  of 
land.  And  deeds  and  documents  of  title  to  land,  and 
heirlooms,  are,  to  some  extent,  governed  by  the  same  law. 
Moreover,  certain  subjects  of  rights  of  property  that  are  not 
rights  over  definite  things — being  merely  rights  to  do  acts, 
or  enjoy  privileges,  which  have  not  specific  or  particular 
things  for  their  objects — ^are  included  among  the  subjects  of 
the  law  relating  to  land.  They  comprise  advowsons  and 
franchises,  besides  other  objects  which  (as  subjects  of  the 
law  of  property)  are  of  minor  importance. (s)  The  subjects 
specified  will  be  here  considered  separately  with  reference  to 
their  legal  significations. 

Land. — Land,  in  the   ordinary  legal   sense,  includes,  in  Land,  legal 

addition  to  its  surface,  all  buildings  or  structures  erected  ^^^'^^"S  of. 

upon  the  ground ;  and  (except  as  presently  mentioned)  all 

trees  and  plants  growing  in  it,  and  all  things  permanently 

affixed  to  it  or  to  buildings  upon  it  \  also  the  space  above 

and  the  earth  below  the  area  of  the  surface,  including  all 

mines  and  minerals. (^)     The  rule  of  law  on  this  point  is 

expressed  in  the  maxims  qiiidquid  2^^(intatiLr  solo,  solo  cedit, 

and  cujus  est  solum,  ejus  est  usque  ad  ccelum  et  ad  inferos.(u) 

Hence,  a  transfer  of  land  by  that  description  may  pass  all 

buildings,  trees  and  plants,  fixtures,  and  minerals  upon  or 

in  the  land,  unless  the  contrary  is  expressed. (v)     Hence, 

also,  the  erection  of  a  building  which  projects  over  another's 

ground,   or   the    tunnelling   under   another's    ground,  is    a 

trespass.(w)     The  foregoing  rule  is  subject,  however,  to  the  Exceptions 
^^ (implied) ; 

(«)  Offices  {i.e.,  employments)  of  certain  kiiids,  and  titles  of  honour,  are  to 
some  extent  regulated  by  the  law  applicable  to  land.  As  to  these,  see  3  Cruise, 
tits.  25,  26.  And  the  shares  in  the  New  River  Company  and  a  few  other  ancient 
companies  are  subject  to  the  same  law  as  land ;  see  Townsend  v.  Ash,  3 
Atk.  3.36. 

(t)  Burton,  §  2  ;  2  Bl.  Comm.  17,  18 ;  Carhett  v.  HiU,  L.  E.  9  Eq.  671,  39 
L.  J.  Ch.  547  ;  Elwea  v.  Brigg  Gas  Co.,  33  Ch.  D.  562;  Layhourn  v.  Grklleg 
[1892],  2  Ch.  53,  61  L.  J.  Ch.  352,  40  W.  R.  474.  See  52  &  53  Vict.  c.  63,  s.  3, 
as  to  the  interpretation  of  the  word  '  land '  in  statutes  since  1850. 

(?<)  Broom,  Legal  Maxims,  371,  376  ;  Dart,  V.  &  P.,  129,  note  (x). 

(v)  Co.  Litt.  4,  5,  6  ;  2  Bl.  Comm.  18,  19. 

[ri:)  As  to  trees  overhanging  another's  land  see  Lemmon  v.  Well  [1894], 
3  Ch.  1  [1895],  A.  C.  1,  64  L.  J.  Ch.  205,  71  L.  T.  647. 
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Mines  and 
minerals. 


following  exceptions  as  regards  (i.)  mines  and  minerals, 
(ii.)  timber,  (iii.)  certain  vegetable  products  called  emble- 
ments, and  (iv.)  fixtures  in  the  technical  sense  of  the 
term. 

(i.)  Mines  of  gold  and  silver  in  the  land  of  a  subject 
belong  to  the  Crown  by  prerogative,  and  are  hence  called 
royal  mines.  At  common  law,  whenever  the  ore  obtained 
from  a  mine  contained  gold  or  silver  worth  extracting,  the 
mine  was  a  royal  mine  ;  and  all  gold  or  silver  in  any  mine 
belonged  to  the  Crown.(ir)  But  with  respect  to  mines 
worked  for  copper,  tin,  iron,  or  lead,  the  rights  of  the 
Crown  have  been  limited  by  statute  to  an  option  of  taking 
the  ores  with  gold  or  silver  in  them  at  certain  prices.(2/) 
Minerals  in  land  of  copyhold  tenure  do  not  belong  to  the 
copyhold  owner,  but  are  vested  in  the  lord  of  the  manor.(2!) 
And  even  in  land  of  freehold  tenure  the  lord  of  the  manor 
may  have  a  similar  right  to  the  minerals ;  as  where  the 
tenure,  having  been  copyhold,  has  been  converted  into 
freehold  by  statutory  enfranchisement ;  {a)  or  under  a  local 
custom,  as  in  Cornwall. (&)  On  the  purchase  of  land  under 
statutory  powers  for  railways  or  waterworks,  the  minerals 
are  not  acquired,  unless  by  express  grant.(c) 

(ii.)  Timber  in  land  of  copyhold  tenure  belongs,  like 
minerals,  to  the  lord  of  the  manor,  as  against  the  copyhold 
owner,  (t?) 
Emblements;  (iii')  Emblements  are  those  vegetable  products  or  crops 
of  land  which  are  produced  annually  by  agricultural  labour, 
and  ordinarily  repay  the  labour  of  production  within  the 
year  in  which  that  labour  is  bestowed.(g)  They  are  some- 
times called /n^c^ws  industriales,  as  distinguished  from  crops 


Timber : 


{x)  1  Bl.  Coram.  294;  Case  of  JiJines  (1568),  Plowd.  310;  Attorney- General 
V.  Morf/an  [1891],  1  Ch.  432,  39  W.  R.  324,  where  the  law  on  this  subject  is 
fully  stated. 

iy)  1  W.  &  M.  c.  30 ;  5  W.  &  M.  c.  6. 

(z)  See  post,  p.  31. 

(a)  See  post,  p.  37. 

(6)  Curtis  V.  Daniel,  10  East  273,  Bainbridge,  27,  and  Chap.  vi. 

(c)  8  Vict.  c.  20,  8.  77  ;  10  &  11  Vict.  c.  17,  s.  18  ;  Errimjton  v.  Met.  Dist. 
By.  Co.,  19  Ch.  D.  559,  51  L.  J.  Ch.  305,  46  L.  T.  443. 

{d)  See  post,  p.  31. 

(e)  Graves  v.  Weld,  5  Barn.  &  Ad.  105.  Held,  in  this  case,  that  clover  is 
not  an  emblement. 
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that  are  not  produced  in  like  manner,  or  fructus  naturales.{f) 
In  some  cases  (hereafter  mentioned),  on  the  termination  of 
a  limited  ownership  of  land,  emblements  on  the  land  are 
deemed  personalty  belonging  to  the  late  owner  or  his 
personal  representative,  who  is  entitled  to  remove  them.(^) 
And  on  the  death,  intestate,  of  the  owner  of  an  inheritable 
interest  in  land,  the  emblements  on  the  land  will  not  go 
with  it  to  his  heir-at-law,  but  will  belong,  as  personalty,  to 
his  personal  representative.  (A) 

(iv.)  Fixtures  are  such  things  annexed  to  buildings  or  Fixtures. 
land  as  are  of  an  accessory  character  merely,  as  stoves, 
grates,  shelves,  locks,  things  fixed  for  purposes  of  trade, 
machinery,  &c. ;  but  not  things  that  constitute  part  of  the 
principal  subject,  as  the  walls  or  floors  of  a  house.(i)  The 
early  common  law  recognised  no  exception  to  the  rule  that 
fixtures  form  part  of  the  land ;  but,  in  later  times,  the  rule 
was  relaxed  in  favour  of  owners  for  terms  of  years,  and  other 
limited  owners,  who  have  now,  as  will  hereafter  be  seen,  cer- 
tain rights  of  removing  fixtures  which  they  have  themselves 
annexed. (A:)  But  the  original  rule  still  applies  on  the  death, 
intestate,  of  the  owner  of  an  inheritable  interest ;  in  such 
case  all  fixtures  will  pass  with  the  land  to  his  heir-at-law.  (^) 

The    meaning    of    the    word    land    may,    moreover,    be  Exceptioas 
qualified,  in  a  deed  or  other  document,  by  the  context,  as  (^''P'"^^)- 
where  the  word  is  used  as  opposed  to  baildings.(7«)     And 
on  a  grant  of  land,  any  of  the  objects  comprised  in  the 

(/)  'The  doctrine  of  emblements  extends  not  only  to  corn  sown,  but  to  roots 
planted,  or  other  annual  artificial  profit ;  but  it  is  otherwise  of  fruit  trees,  grass, 
and  the  like,  which  are  not  planted  annually  at  the  expense  and  labour  of  the 
tenant,  but  are  either  a  permanent  or  natural  product  of  the  earth ' :  2  Bl. 
Comm.  123. 

(fj)  See  post,  pp.  70,  93,  109. 

(h)  1  Wms.  Exors.  621-624. 

(i)  See  Amos  &  Ferard,  Fixt ,  ch.  1  ;  Brown,  Fixt.,  ch.  i. ;  Elwes  v.  Maice 
3  East  38  ;  S.C.,  and  notes  thereto,  2  Sm.  L.  C.  182. 

(A)  See  post,  pp.  71,  92. 

(/)  1  Wms.  Exors.  640  et  seq. ;  Brown,  Fixt.,  191 ;  Fisher  v.  Dixon,  12  CI. 
&  Fin.  312.  It  seems,  however,  that  the  personal  representative  is  entitled,  as 
against  the  heir-at-law,  to  pier-glasses,  tapestry,  pictures,  &c.,  fixe  J  by  nails, 
and  not  let  into  panels,  and  hangings  fastened  up  for  ornament  (Squier  v.  Mayer, 
2  Freem.  Ch.  R.  249;  Cave  v.  Cave,  2  Vern.  508)  ;  on  the.  ground,  perhaps, 
that  such  things  are  not  strictly  fixturfis  ;  but  see  D'Eyncourt  v.  Greyory, 
L.  K,  3  Eq.  382,  36  L.  J.  Ch.  107,  15  W.  R.  186  ;  Norton  v.  Dashvxiod 
[1896],  2  Ch.  497. 

(w)  Ewer  v.  Hayden,  Cro.  Eliz.  476,  658  ;  In  re  Portal  and  Lamb,  30  Ch.  D. 
50,  54  L.  J.  Ch.  1012,  53  L.  T.  650,  33  W.  R.  859. 
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Tilings  de- 
tached from 
land. 


term,  as  mines,  trees,  or  fixtures,  may  be  excepted  from  the 
grant. (w)  So,  mines  may  be  granted  with  an  exception  of 
the  surface  of  the  land  under  which  they  lie ;  or  a  single 
floor  or  chamber  in  a  house  may  be  granted  apart  from  the 
rest  of  the  hou8e.(o) 

It  is  to  be  observed  that  things  severed  from  land — as 
felled  timber,  the  materials  of  a  demolished  building,  or 
minerals  won — cease,  immediately  upon  the  severance,  to  be 
governed  by  the  law  applicable  to  the  land,  whether  the 
severance  was  lawful  or  not,  and  whether  it  was  intentional 
or  (as  in  the  case  of  timber  blown  down  by  the  wind)  merely 
accidental.(^)  And  trees  or  fixtures  sold  apart  from  the 
land,  or  excepted  from  a  conveyance  of  the  land,  are 
regarded  in  law  as  severed,  even  though  there  has  in  fact 
been  no  severance,  (g*) 


Land  is 

sometimes 

personalty. 


Chattels  real, 
meaning  of. 


As  already  mentioned,  land  belongs,  in  general  to  the 
class  of  things  real.  Certain  interests  in  land,  however, 
are  subject  to  the  law  of  personal  property  in  some  respects 
— chiefly,  in  that  such  an  interest  passes  on  the  owner's 
death  (unless  it  be  an  interest  that  terminates  in  that  event) 
as  personal  estate. (r) 

Interests  in  land  that  under  the  common  law  are  thus 
governed  by  the  law  of  personal  property,  are  called 
'  chattel  interests,'  or  (more  commonly)  '  chattels  real ' ; 
inasmuch  as  though  such  interests  are  subject  to  some 
extent,  like  interests  in  chattels  (or  movable  things),  to  the 
law  of  personal  property,  they  nevertheless  'concern  the 
realty,'  (s)  or,  in  other  words,  are  interests  in  things  which, 


(?i)  Burton,  §  548.  Where  land  is  granted  with  an  exception  of  mines  the 
mineral  stratum  belongs  to  the  grantor ;  and  if  minerals  or  soil  be  removed 
therefrom  lie  remains  the  owner  of  the  space  which  they  filled  (Eardley  v. 
Granville,  ;5  Ch.  U.  82G,  45  L.  J.  Ch.  669,  34  L.  T.  609,  24  W.  R.  528). 

(o)  Co,  Litt.  48  b  ;  Shep.  Touth.  206  ;  Burton,  §§  548,  549 ;  Beilhj  v.  Booth, 
44Ch.  D.  12. 

ip)  Re  Ainalie,  28  Ch.  D.  89,  30  Ch.  D.  485,  55  L.  J.  Ch.  615,  33  W.  R. 
148,  195 ;  He  Harrison's  Trusts,  28  Ch.  D.  220,  54  L.  J.  Ch.  617,  52  L.  T. 
204,  33  W.  R.  240. 

iq)  HerlalcendeTi' 8  case,  Rep.  pt.  iv.  62  a  ;  Stuheley  v.  Butler,  Hob.  168  ;  Lee 
V.  Gaskell  1  Q.  B  D.  700,  45  L.  J.  C.  L.  540,  34  L.  T.  759,  24  W.  R.  824 ; 
Marshall  v.  Green,  1  C.  P.  D.  35,  45  L.  J.  C.  L.  153,  33  L.  T.  404,  24  W.  R. 
175 ;  cf.  Lavzryy.  Purcell,  39  Ch.  D.  508,  57  L.  J.  Cb.  570,  58  L.  T.  846. 

(r)  See  ante,  p.  6,  and  post,  p.  390. 

(«)  Co.  Litt.  118  b. 
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for  most  puqjoses,  belong  to  the  class  of  things  real.  The 
principal  instances  of  chattels  real  are  tenancies  of  land  for 
terms  of  years,  and  tenancies  at  will.  Certain  rights,  also, 
of  possession  of  land  for  the  purpose  of  raising  money  by 
receipt  of  the  rents  and  profits  of  the  land,  are  included 
among  chattels  real.(^) 

In  the  early  feudal  law,  a  chattel  real  was  not  such  a  Origin  of. 
right  of  property  as  enabled  the  holder,  if  he  was  dispos- 
sessed by  a  third  person,  to  recover  possession  by  legal 
process.  It  was,  in  fact,  merely  a  right  ex  contractu  as 
between  the  holder  and  the  feudal  owner,  by  virtue  of 
which  the  former  had  a  right  to  the  possession  of  the  land 
as  against  the  latter.  Accordingly,  on  the  death  of  the 
holder,  the  right  devolved,  like  other  rights  under  contracts, 
on  his  personal  representative,  and  not  on  his  heir.  But  in 
the  reign  of  Henry  III.,  a  remedy  was  introduced  which,  as 
extended  subsequently  by  statutory  enactments,  enabled  the 
holder  to  recover  possession  of  the  land  from  any  person  by 
whom  he  had  been  wrongfully  dispossessed ;  (w)  and,  after 
this,  chattels  real  came  to  be  regarded  as  rights  of  property 
belonging  to  the  class  of  estates,  or  rights  of  ownership. 
The  earlier  law  continued,  however,  to  regulate  their  de- 
volution on  the  death  of  the  holder;  that  is,  they  passed  to 
his  personal  representative,  and  not  to  his  heir.  They  thus 
fell,  to  some  extent,  under  the  law  of  personal  property,  and 
have  so  remained  to  the  present  day.(i*) 

By  the  operation  of  rules  of  equity,  the  following  interests  Land,  where 
in  land  are  subject,  in  some  respects,  to  the  law  of  personal  gquitr.^  ^  '° 
property,      (i.)  The   interest   of   a  creditor  in  land  of   his 
debtor,  by  virtue  of  a  mortgage  of,  or  charge  upon,  the  land 
in  the  creditor's  favour,  passes  on  his  death  as  his  personal 
estate.('M7)     (ii.)  The  interest  of  a  person  in  land  which  is 


(<)  Co.  Litt.  42  a ;  Burton,  §§  866-8(38.  For  instances  see  post,  p.  256 
(posfiession  bj  creditor  under  writ  of  elegit),  aad  post,  p.  279  (possession  under 
power  to  enter  and  take  rents  and  profits  in  satisfaction  of  arrears  of  rent- 
charge). 

(u)  The  original  remedy  was  called  the  writ  of  ejectto  firrrue.  The  statutes 
referred  to  are  the  Statute  of  Gloucester  (G  Edw.  I.,  c.  11)  and  the  statute  21 
Hen,  8,  c.  15. 

(v)  See  Bracton,  L.  ii.  c.  9,  f.  27  ;  L.  iv.  c.  36,  f.  220,  cited  in  Digbj,  Hist. 
L.  E.  P.  177-180;  Litt.  s.  740. 

(ic)  See  post,  p.  234. 
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subject  to  a  trust  or  direction  for  its  sale,  and  for  payment 
of  the  proceeds  of  the  sale  to  that  person,  is  governed,  in 
most  respects,  by  the  rules  applicable  to  personal  estate.(A') 
Partnership  Under  the  Partnership  Act,  1890,  and,  previously  to  that 

land,  when  ^^(.^  ^j  rules  of  equity,  land  belonging  to  partners  in  trade 
and  included  in  the  effects  of  the  partnership,  which, 
by  the  common  law,  would  be  realty,  is  personal  estate  as 
between  the  partners  and  their  representatives,  unless  the 
partners  have  otherwise  agreed. (y) 

Where  re-  Money. — Money  which  is  to  be  applied  by  trustees  in  the 

garded  as  land,  purchase  of  land,  pursuant  to  the  terms  of  their  trust,  is  in 
equity  regarded,  for  most  purposes,  as  already  converted  into 
land :  or,  in  other  words,  is  subject  to  the  law  applicable  to 
land.(s)  And  the  purchase-money  of  land  sold  under 
powers  given  for  that  purpose  by  certain  statutes,(a)  or 
purchased  in  pursuance  of  statutory  powers,(&)  and  of  lands 
belonging  to  infants  and  lunatics,(c)  is  in  some  circum- 
stances governed  by  the  rules  which  applied  to  the  land 
before  its  sale. 

Meaning  of.  Title-deeds. — Deeds  and   documents   of    title  to   land- 

usually    called    title-deeds     or    '  muniments    of   title ' — are 
writings  relating  to  rights  of  property  in  land,   and    con- 
stitute the  proper  evidence  of  such  rights. 
General  rule  as       As  a  general  rule,  every  person  who  has  an  interest  in 
'°*  land  has  a   corresponding  interest  in  the  muniments  that 

constitute  the  evidence  of  his  title.     Thus,  to  the  owner  of 
land  belong  the  title-deeds  that  relate  to  the  ownership  ;  id) 


{x)  See  post,  p.  174. 

iy)  53  &  54  Vict.'  c.  39,  8.  22  ;  and  see  j^osl,  p.  175.  An  estate  pur  atUre 
vie  in  land  is,  by  statute,  made  personalty  in  certain  events  ;  as  to  this,  see 
post,  p.  73. 

(z)  As  to  this,  see  post,  p.  174. 

(a)  40  &  41  Vict  c.  18  (Settled  Estates  Act,  1877)— see  ss.  34  and  36,  and 
post,  p.  76  ;  45  &  46  Vict.  c.  38  (Settled  Land  Act,  1882)— see  s.  22,  sub-s.  5, 
and  post,  p.  87. 

(b)  E.g.,  Purchases  under  the  Lands  Clauses  Consolidation  Act,  1845  (8  Vict. 
0.  18),  8.  69.  See  notes  to  Fletclier  v.  Ashburner,  1  Lead.  Cas.  Eq.  968  ; 
Kelland  v.  Fulfard,  6  Ch.  D.  491,  47  L.  J.  Ch,  94. 

(c)  See  post,  pp.  488,  491. 

{d)  But  the  owner  of  a  chattel  interest  in  land  has  a  right  to  such  muniments 
only  as  relate  to  that  interest,  and  not  to  those  that  relate  to  the  superior  title. 
As  to  the  rights  of  an  equitable  owner  in  the  muniments  ot  title,  see  post, 
p.  181. 


INTEODUCTORY    CHAPTER.  13 

while  one  who  has  an  interest  in  the  land  inferior  to  owner- 
ship is  entitled  to  those  muniments  only  that  relate  to  his 
interest. (e) 

Where   the    muniments   of    title   relate   to    land,   or   an  Eights  of 
interest  in  land,  to  which  one  person  is  entitled  as  owner  in  ^^'^^'^^.i^ 

.  .  .  possession  and 

possession,  while  another  is  entitled  thereto  in  expectancy//)  in  expectancy, 

the  owner  in  possession  is  entitled  to  hold  the  muniments  ^^  ^°' 

during  the  continuance  of  his  right  of  possession  ;  and  the 

person  entitled  in  expectancy  has  a  similar  right  to  them 

when  his  interest  becomes  an  interest  in  possession.    In  the 

meantime,  he  has  usually  a  right  to  inspect  the  muniments, 

and  for  that  purpose  he  may  require  the  holder  to  produce 

them ;  and  he  may  be  entitled  to  have  them  lodged  in  court 

for  security,  where  it  is  probable  that  the  holder  will  destroy 

or  damage  them  if  they  are  left  in  his  hands,  or  if  he  parts 

with  the  possession  of  them.(^) 

But  where  there  is  no  such  expectant  interest,  the  owner  Where  no 
of  the  land  is  of  course  entitled  absolutely  to  the   muni-  ^nt^gst 
ments,  and  may  dispose  of  them  as  he  pleases. 

Where  several  persons  have  an  interest  in  land  in  com-  Rights  of 
munity,  any  one  of  them  is  entitled  as  asrainst  the  others  °^"^'^  ^'^  °°™" 

•''•',  °  munity,  as  to. 

to  hold  the  title-deeds  ;  and  the  others  have  such  rights 
therein  as  are  enjoyed  by  one  who  has  an  expectant  in- 
terest. (A) 

On  the  transfer  of  any  interest  in  land,  the  rights  of  the  Pass  on 
transferror  in   the  muniments   of  title  pass  to  the   trans-  o^iTnd'^'  ^ ' 
ferree ;  (i)  unless  the  muniments  relate  also  to  land  retained 
by  the  transferror,  in  which  case  the  transferror  may  hold 
them,  and  the  transferree  has  rights  of  inspection  and  other- 


(e)  This,  however,  does  not  apply  to  a  mortgagee  of  land.  As  to  his  rights  in 
the  muniments  of  title,  see  post,  p.  234. 

(/)  See  supra,  p.  2. 

{g)  Sng.  V.  &  P.  444 ;  Davis  v.  Earl  of  Dysart,  20  Beav.  405  ;  Jenner  v. 
Morris,  L.  R.  1  Ch.  App.  60.3,  14  W.  R.  100.3  ;  Leathes  v.  Leathes,  5  Ch.  D. 
221,  46  L.  .T.  Cb.  562,  36  L.  T.  646,  '25  W.  R.  492  ;  Ex  parte  Rogers,  In  re 
Pijatt,  26  Ch.  D.  31,  53  L.  J.  Ch.  936,  51  L.  T.  177,  32  AY.  R.  737.  As  to  the 
rights  of  a  person  entitled  to  a  contingent  interest  in  expectancy,  see  Ford  v. 
Peerinq,  1  Ves.  .Tun.  72  ;  Ivie  v.  Ivie,  1  Atk.  429 ;  Noel  v.  Ward,  1  Madd. 
322. 

(h)  Lambert  v.  Borers,  2  Mer.  489  ;  Foster  v.  Orabh,  12  C.  B.  136  ;  Wright 
V.  Robotham,  33  Ch.  D.  106,  55  L.  J.  Ch.  791,  55  L.  T.  241,  34  W.  R. 
668. 

(/■)  Lord  BuckJmrst's  case.  Rep.  pt.  i.  1  a  ;  Sug.  V.  &  P.  433. 


14  THE   LAW    OF    PROPERTY    IX    LAND. 

wise,  as  in  the  case  of  an  owner  in  expectancy.(^')  And  on 
the  death,  intestate,  of  the  owner  of  an  inheritable  interest, 
the  muniments  pass  with  the  land  to  his  heir-at-law. 

Original  mean-      Heirlooiiis. — An   heirloom,  in  the  original  sense   of  the 
"*8  °^*  term,  is  a  movable  thing  which,  by  special  custom,  is  owned 

by  virtue  of  the  ownership  of  certain  land,  and,  on  the 
death  of  the  owner  of  the  land,  passes  therewith  to  the 
next  succeeding  owner  ;  at  least,  if  the  owner  (having  the 
absolute  ownership)  has  not  disposed  of  it  in  his  lifetime.(^) 
Heirlooms,  in  this  sense,  are  not  met  with  at  the  present 
day.  The  rules  applicable  to  them  extend,  however,  to 
monuments  or  tombstones  in  churches,  and  to  armour, 
pennons,  &c.,  set  up  in  churches ;  (iii)  also  to  deed-boxes  in 
which  the  title-deeds  of  land  are  usually  kept.(w,) 
In  modem  law.  The  term  heirlooms  is  now  used,  in  practice,  to  denote 
family  plate,  pictures,  household  furniture^  &c.,  where  such 
articles  are  vested  in  trustees  in  order  that  they  may 
accompany  the  ownership  and  possession,  for  the  time  being, 
of  a  house.  These,  however,  do  not  pass  with  land  by 
special  custom,  but  are  enjoyed  together  with  it  by  virtue 
of  the  trust  created  for  that  purpose. 

Meaning  of.  Advowsons. — An  advowson  is  the  patronage  of  an  ecclesi- 

astical benefice  ;  that  is,  the  right  of  presenting,  upon  a 
vacancy  thereof,  a  person  to  be  instituted  thereto  as  rector 
or  vicar,  in  accordance  with  the  law  relating  to  the  Estab- 
lished Church  of  England.(o)  This  right  of  presentation 
seems  to  have  originally  belonged  to  the  person  who  built 
or  endowed  a  church  ;  and,  as  the  founder  of  a  church  was 
usually  the  lord  of  a  manor,  advowsons  became  in  general 
appendant  to  manors  ;  that  is,  the  advowson  belonged  to 
the  lord  of  the  manor  for  the  time  being,(^)  and,  on  any 


{k)  Sug.  V.  &  P.  439  ;  Foster  v.  Orahh,  Wright  v.  RabotJiam,  supra.  As 
between  vendor  and  purchaser  this  rule  was  formerly  subject  to  a  qualification, 
as  to  which  and  the  present  rule  bqq  post,  p.  321. 

(I)  Wms.  Exors.  633,  Co.  Litt.  18  b,  185  b ;  2  Bl.  Comm.  427,  429. 

(wj)  Corven^s  case,  Rep.  pt.  xii.  105  ;  1  Wms.  Exors.  635. 

(n)  1  Wms.  Exors.  636. 

(o)  Burton,  §§  1222,  1229  ;  2  Bl.  Comm.  217. 

{p)  As  to  manors,  see  post,  p.  27. 
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transfer  of  the  manor,  passed  with  it,  unless  expressly 
excepted.  But  on  the  transfer  of  a  manor  with  an  express 
exception  of  the  advowson  appendant  to  it,  or  on  the  transfer 
■of  an  advowson  apart  from  the  manor,  the  advowson  becomes 
^ua  advowson  in  gross — i.e.,  a  separate  subject — vested  in  a 
person  in  his  individual  capacity,  and  not  as  incident  to  the 
ownership  of  a  manor  or  land.(g') 

Advowsons  are,  in  general,  subject  to  the  law  relating  to  Subject  to  land 
land,(r)  and  may  therefore  be  things  real,  or,  as  the  subjects  '^' 
of  chattel  interests,  things  personal,  (s)  Where  the  right  of 
presentation  on  the  next  vacancy,  or  some  subsequent  speci- 
fied vacancy  or  vacancies,  is  granted  as  distinct  from  the 
advowson  (which  may  be  done),  the  right  so  created  is 
regarded  as  a  chattel  real.(^) 

Franchises. — A  franchise  (as  meaning  a  subject  of  the  Franchises. 
law  of  property)  is  a  royal  privilege,  or  branch  of  the  Crown's 
prerogative,  subsisting  in  the  hands  of  a  subject  (?<,)  by  virtue 
•of  a  grant  from  the  Crown,  or,  in  some  cases,  by  prescrip- 
tion,('y)  Many  of  these  privileges  are,  at  the  present  day, 
of  little  real  value.  The  most  important,  perhaps,  are  the 
exclusive  right  of  holding  a  fair  or  market,  or  of  keeping  a 
ferry,  and  taking  reasonable  tolls  from  the  customers ;  (w) 
and  the  right  of  free  fishery,  an  exclusive  right,  which  might 
be  acquired  under  the  early  common  law,  of  fishing  in  public 
waters.(a;)  Among  others  may  be  mentioned  the  franchises 
of  '  forest,'    '  chase,'    *  park,'   and    '  free  warren,'   which   are 

(q)  Co.  Litt.  120  a,  307  a ;  2  Bl.  Comm.  22  ;  He  Earmhaw-  Wall  [1894], 
3  Ch.  156,  63  L.  J.  Ch.  836,  71  L.  T.  173,  42  W.  R  567. 

(r)  They  are  subject,  however,  to  special  restrictions  on  the  right  of  aliena- 
tion, as  to  which  see  p.  337. 

(»)  3  Cruise,  tit.  21,  c.  i.  ss.  24,  25. 

(0  Co.  Litt.  249  a  ;  1  Wms.  Exors.  592 ;  Burton,  §  1247. 

(u)  2  Bl.  Comm.  37  ;  Com.  Dig.  Franchise. 

{v)  As  to  prescription,  see  post,  p.  449. 

(w)  2  Bl.  Comm.  38  ;  Com  Dig.  Market,  Ferry ;  Mayor  of  Penryn  v.  Best, 
3  Ex.  D.  292.  48  L.  J.  C.  L.  103,  38  L.  T.  805,  27  W.  R.  126  ;  Great  Eastern 
By.  Co.  V.  Goldsmid,  25  Ch.  D.  511,  9  App.  Cas.  927,  54  L.  J.  Ch.  162,  52 
L.  T.  270,  33  W.  R.  81 ;  Attorney- Generd  v.  Horrwr,  14  Q.  B.  D.  245,  11 
App.  Cas.  66,  54  L.  J.  C.  L.  227,  33  W.  R.  93. 

(x)  2  Bl.  Comm.  39.  By  Magna  Charta  and  the  second  and  third  confirma- 
tions thereof  grants  of  free  fisheries  were  prohibited,  and  those  granted  in  the 
reigns  of  Richard  I.  and  John  were  laid  open ;  so  that  a  franchise  of  free  fishery 
•  ought  now  to  be  at  least  as  old  as  the  reign  of  Henry  II.  ;  \hid. 
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various  rights  or  privileges  relative  to  the  keeping  and 
hunting  of  wild  animals  of  certain  kinds  that,  at  common 
law,  might  not  otherwise  be  taken  by  a  subject  of  the 
Crown. (y)  Other  franchises  are  usually  annexed  to  manors, 
as  rights  to  have  waifs,  estrays,  treasure-trove,  royal  fish, 
forfeitures,  &c.(s) 

Tenements  and       Tenements  and   Hereditaments. — In    connection  with 

hereditaments.  ^]^q  subjects  of  the  law  of  property  in  land,  the  meanings 
of  the  technical  terms  '  tenement,'  and  '  hereditament,' 
which  are  commonly  applied  to  these  subjects,  may  be 
noticed. 

Meanings  of.  Tenement. — Tenement,  in  a  popular  sense,  means  a  house 

or  other  building  ;  and  it  is  frequently  so  used  as  a  legal 
term.(a)  In  its  technical  sense,  however,  it  has  a  much 
wider  meaning,  and  applies  both  to  things  and  to  rights 
therein.  As  meaning  a  thing,  a  tenement  is  any  object  to 
which  the  feudal  law  of  tenure  was  applicable,  or,  in  other 
words,  any  object  belonging  to  the  class  of  things  real. 
Land,  and  the  intangible  objects  to  which,  as  above  men- 
tioned, the  law  relating  to  land  applies,  are  therefore 
tenements,  in  all  cases  where  they  are  subjects  of  the  law 
of  real  property. (&)  As  denoting  a  right,  tenement  includes 
any  interest,  whether  ownership  or  a  right  inferior  to 
ownership,  recognised  by  the  law  of  real  property.(c) 

Meanings  of.  Hereditament. — The  word  hereditament  also  applies  both 
to  things  and  to  rights.  As  applied  to  things,  a  heredita- 
ment is  any  object  governed  by  the  law  relating  to  land, 
whether  it  belong  to  the  class  of  things  real  or  be  the 
subject  of  a  chattel  interest.  Land  as  the  subject-matter  of 
an  interest  given  by  the  law  of  real  property  is  a  heredita- 
ment as  well  as  a  tenement ;  while  land  as  the  subject  of  a 


dj)  See  2  Bl.  Coram.  38,  39  ;  Co.  Litt.  233  a.  The  Game  Act  (1  &  2  Will.  IV.. 
c.  .32),  under  which  (s.  6)  every  person  holding  a  licence  may  kill  and  take  game, 
subject  to  proceedings  for  trespass,  contains  (s.  8)  a  sa\nng  of  the  rights  of  the 
owner  of  any  forest,  chase,  or  warren. 

(z)  2  Bl.  Comm.  37. 

(o)  2  Bl.  Comm.  16 ;  Burton,  §  3,  n.  See  Dashwood  v.  Ayles,  16  Q.  B.  D. 
295,  55  L.  J.  C.  L.  8,  63  L.  T.  588,  34  W.  K.  53  ;  Mini  fie  v.  Banger,  16 
Q.  B.  D.  302,  55  L.  J.  C.  L.  10,  53  L.  T.  590. 

(h)  Stat.  13  Edw.  1,  c.  1  ;  Co,  Litt.  6  a  ;  Burton,  §  3, 

(c)  Co.  Litt.  6  a,  19  b,  20  a;  2  Bl.  Comm.  17 ;  Burton,  §§,  3,  4  ;  1  Prest.,. 
Estates,  10. 
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tenancy  for  a  term  of  years  is  a  hereditament,  though  (since 
a  term  of  years  is  a  chattel  real)  it  is  not  a  tenement.  (^) 
As  denoting  a  right,  hereditament  includes  any  interest 
recognised  by  the  law  relating  to  land  whether  the  interest 
be  real  estate  or  a  chattel  real ;  except  where  the  word  is 
evidently  used  as  meaning  an  interest  of  the  former  kind 
only.(e) 

Hereditaments  are  commonly  said  to  be  either  '  corporeal '  Corporeal  and 
or  '  incorporeal.'  According  to  the  explanation  usually  given  ^°^°''P°''®*  • 
of  these  terms,  corporeal  hereditaments  are  such  permanent 
tangible  objects  as  are  included  in  the  word  land,  while 
incorporeal  hereditaments  consist  of  such  rights  of  property 
in  things  real  as  do  not  involve  the  possession  of  land.(/) 
This,  however,  it  will  be  observed,  is  not  a  division  of 
hereditaments,  either  as  meaning  things  or  as  meaning 
rights  ;  for  corporeal  hereditaments  as  meaning  things  are 
thereby  opposed  to  incorporeal  hereditaments  as  denoting 
rights.  But  if  the  division  of  hereditaments  into  corporeal 
and  incorporeal  be  taken  to  refer  to  different  classes  of 
rights — which  would  seem  to  be  the  true  distinction — then 
a  corporeal  hereditament  is  any  right  of  property  which 
entitles  the  person  in  whom  it  is  vested  to  the  possession  of 
land,  and  an  incorporeal  hereditament  is  any  right  of 
property  under  the  law  relating  to  land,  which  does  not 
include  possession  of  the  land.  The  distinction,  as  thus 
expressed,  was,  in  the  early  law,  of  some  importance ;  since 
rights  to  the  possession  of  land  were  transferable  by 
delivery  of  such  possession,  while  rights  not  involving 
possession  of  land  were  transferable  by  deed  of  grant. 
Corporeal  hereditaments  were  therefore  said  to  *  lie  in 
livery,'  while  incorporeal  hereditaments  were  said  to  *  lie  in 
grant.'  (^)  This  distinction,  however,  is  not  now  of  practical 
importance ;     for    in    modern    law,    corporeal    as    well    as 


(rf)  Co.  Litt.  6  a  ;  2  BI.  Comm.  17  ;  Burton,  §  5  ;  1  Prest.,  Estates,  11-13 ; 
Shep.  Touch.  91  ;  3  Davi-Json,  Conv.  560  ;  Moor  v.  Benn,  2  Bos.  &  Pul.  247, 
251  ;  Tomkins  v.  Jmies,  22  Q.  B.  D.  599,  58  L.  J.  C.  L.  222,  60  L.  T.  939, 
37  W.  R.  328 ;  Metropolitan  By.  Co.  v.  Fowler  [1892],  1  Q.  B.  165. 

ie)  As  in  the  Statute  of  Uses,  8ee  post,  p.  355 ;  and  in  the  stat.  17  &  18 
Yict.  c.  113,  sftepoHt,  pp.  226,  227. 

(/)  Co.  Litt.  6  a  ;  2  BI.  Comm.  17,  20  ;  Wms.  R.  P.  Introd. 

(</)  Co.  Litt.  9  a. 
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incorporeal   hereditaments    are  transferable  without  actual 
delivery  of  possession.(7t) 

Arrangement  of  Topics, — The  subject  of  the  present 
work  having  been  considered  with  reference  to  its  nature 
and  scope,  the  topics  included  in  it  will  be  treated  of  under 
the  four  heads  of  (1)  Eights  of  Ownership ;  (2)  Rights 
Inferior  to  Ownership ;  (3)  Transfer  of  Rights  of  Property 
in  Land ;  and  (4)  Legal  Capacity  with  Reference  to  Rights- 
of  Property  in  Land.  The  division  of  rights  of  property 
into  ownership  and  rights  inferior  to  ownership  has  already 
been  explained.  The  transfer  of  rights  of  property  is  made 
the  subject  of  a  distinct  part  of  the  work,  in  order  to  avoid 
repetition  of  the  same  matter  in  the  preceding  parts ;  for 
the  dififerent  rights  treated  of  in  those  parts  are,  to  a  con- 
siderable extent,  regulated,  as  regards  their  transfer,  by  the 
same  rules  of  law.  The  disabilities  to  which  persons  of 
certain  classes  are  subject,  with  regard  to  the  enjoyment,  and 
exercise  of  rights  of  property  in  land,  are  considered  under 
the  fourth  head ;  the  law  being  treated  of  under  the  pre- 
vious heads,  apart  from  any  modifications  due  to  personal 
disability. 


(/*)  See  post,  p.  359. 
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TENURE. 

Feudal  Principles. — The  feudal  law  of  property,  or  '  feudal  The  feudal 
system,'  as  established  in  England  under  the  Norman  ^^**™- 
kings,  was  based  on  the  principle  that  the  land  of  every 
subject  of  the  Crown  was  held  by  him  of  (that  is,  under  or  by 
virtue  of  a  grant  made  by)  a  superior  owner,  who,  in  his  rela- 
tion to  the  landholder,  was  called  the  lord,  and  to  whom  the 
landholder  was  bound  to  render  services  by  way  of  return 
for  his  enjoyment  of  the  land.  The  king  was  the  supreme 
•lord,  by  whose  grant  all  the  land  in  the  kingdom  was 
deemed  to  have  been  acquired,  and.  of  whom,  therefore,  all 
land  was  held,  either  immediately,  where  no  person  was 
interposed  as  lord  between  the  Crown  and  the  landholder,  or 
mediately,  where  the  land  was  held  of  an  intermediate  lord, 
who  himself  held,  either  mediately  or  immediately,  of  the 
Crown.  The  interest  of  the  landholder  never  amounted 
to  absolute  ownership ;  for  in.  every  case,  the  lord  retained 
a  higher  degree  of  ownership  in  the  land,  by  virtue  of  which 
he  was  entitled  to  the  services  of  the  landholder,  and  resumed 
the  .i)Ossession  of  the  land  on  the  termination  of  the  land- 
holder's interest.  The  king  alone,  as  being  the  ultimate  and 
supreme  lord,  had  the  absolute  ownership  of  the  land. 

The    landholder    under     this     system    was     styled     the  Tenant, 
'tenant.'     The  duties  which  he  owed  to  his  lord-^-or,  in 
a    wider    sense,    the    relation    existing    between    him    and 
his  lord — constituted  the  '  tenure '  of  the  land.      The  king.  Tenure, 

(a)  As  to  ownership  generally,  see  ante,  p.  1. 
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as  being  the  supreme  lord,  was  styled  '  lord  paramount.^ 
A  tenant  holding  immediately  of  the  king  was  called 
'tenant  in  cwpiU!  One  who  granted  his  land  to  be 
held  of  himself  became  a  '  mesne,'  or  middle,  lord ;  being  a 
lord  with  respect  to  the  tenant  to  whom  he  had  granted  the 
land,  but  a  tenant  with  respect  to  the  king  or  other  lord 
under  whom  he  himself  held ;  while  the  tenant  in  posses- 
sion, holding  of  a  mesne  lord,  was  styled  '  tenant  paravail ' 
or  '  terre  tenant.'(5) 
1  The  foregoing  feudal  rules  are  still  recognised  as  funda- 
mental maxims  of  the  law  of  real  property,  though  in 
modern  law  they  retain  but  little  of  their  early  importance. 
Most  of  the  feudal  terms  above  mentioned  have  fallen  into 
disuse ;  but  the  words  tenant  and  tenure  are  still  used  in 
their  original  senses. 

Tenures  of  land  were  anciently  divided,  according  to  the 
nature  of  the  tenant's  services,  into  the  two  classes  of  '  free 
tenure '  and  *  base  tenure.'  Free,  or  (as  it  was  afterwards 
called)  '  freehold '  tenure,  was  the  holding  of  land  by  free 
services;  that  is,  such  as  a  freeman  might  fitly  perform. 
Base  tenure,  or  '  tenure  in  villeinage/  was  the  holding  of 
land  by  base,  or  non-free,  services ;  being  such  as  were  fit 
only  for  persons  of  servile  condition,  (c)  It  eventually 
became  the  tenure  known  as  '  copyhold.' 

The  division  of  tenures  into  freehold  and  copyhold 
obtains  in  the  modem  law  of  real  property.  The  subject 
of  tenure  may  therefore  be  considered,  first,  with  reference 
to  freehold  tenure,  and,  secondly,  with  reference  to  copyhold 
tenure. 


Knight-service,  Freehold  Tenure.  —  Knight- service. — Free  Socage. — 
Freehold  tenure  was  originally  of  two  principal  kinds,  (c?) 
namely,  '  knight- service  ' — also  called  '  military  tenure,'  or 
'  tenure  in  chivalry  ' — and  '  free  socage ; '  a  distinction  based 
mainly  on  difierences  in  the  services  due  from  the  tenants. 
In  the  tenure  by  knight-service,  the  tenant  held  his  land  by 
military  service,  or  by  payment  of  a  pecuniary  composition 


(6)  Co.  Litt.  1  a,  1  b  ;  2  Bl.  Comm.  53,  59,  60. 
(c)  2  Bl.  Comm.  61,  citing  Bracton,  1.  4,  c.  28,  f.  207. 

{d)  This  refers  to  land  held  by  lajmen.     As  to  the  tenure  of  Church  land,  see 
infra,  p.  27. 
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(called  '  escuage ')  in  lieu  thereof.  He  was  also  liable  for 
other  payments,  and  held  subject  to  burdens  of  other  kinds, 
the  most  oppressive  of  which  were  the  lord's  rights  of  guar- 
dianship and  disposition  in  marriage  of  his  infant  tenants, 
and  of  making  profit  thereby. (c)  In  consequence  of  incon- 
veniences to  which,  in  course  of  time,  these  duties  and 
liabilities  were  found  to  give  rise,  this  variety  of  freehold 
tenure  was  abolished  by  a  statute  of  Charles  n.(/),  whereby  abolished  by 
all  tenures  of  lands  in  the  hands  of  laymen — except  copy-  ^*'  ]^  ^^^' 
hold  tenure,  and  the  honorary  services  of  grand  serjeanty 
(a  variety  of  tenure  hereafter  mentioned) — were  converted 
into  free  socage. 

Free  socage  (or  '  free  and  common  socage ')  was  a  tenure  Free  socage, 
of  land  by  some  certain  service  other  than  military  service 
— as  the  payment  of  a  pecuniary  rent,  or  an  agricultural 
service ;  or  by  fealty  without  any  other  service. (^)  The 
tenants,  like  those  who  held  by  knight-service,  were  liable 
for  certain  pecuniary  payments  and  other  burdens.  The 
lord,  however,  had  not  the  rights  of  guardianship  and  mar- 
riage of  the  infant  tenant ;  and  in  this  respect,  and  in 
freedom  from  escuage  and  some  other  incidents,  this  tenure 
was  less  burdensome  than  knight- service. (/t)  Moreover, 
several  pecuniary  payments,  previously  due  from  the  tenant 
in  free  socage,  were  abolished  by  the  statute  of  Charles  II. 
This  tenure,  as  simplified  by  the  last-mentioned  statute,  is 
the  ordinary  freehold  tenure  of  the  modern  law  ;  and  since 
the  abolition  of  the  tenure  of  knight-service,  it  has  usually 
been  called  '  freehold  tenure  '  simply. 

Estcctes   in  Laml  of  Freehold  Tenure. — Seisin. — The   in-  Estates, 
terest,  or  (as  it  is  usually  called)  estate  of  a  tenant  of  land 
of  freehold  tenure,  may  be  any  one  of  several  distinct  degrees 
or  quantities  of  interest.      If  it  is  an  inheritable  interest,  it 
is  termed  a  'fee';(t)  and  if  it  is  an  inheritable  interest  of 

(c)  See  2  Bl.  Comm.  63-73.  {/)  12  Car.  2,  c.  24. 

(g)  Litt.  ss.  117,  118,  119  ;  2  Bl.  Comm.  79.  As  to  the  origin  of  term 
socage,  see  2  Bl.  Comm.  80. 

(/i)  2  Bl.  Comm.  86-89. 

(0  Litt.  8.  1.  The  word  'fee'  (or  'feud'  or  'fief,'  seems  originally  to  have 
signified  merely  land  held  of  a  superior  lord,  as  opposed  to  '  allodium,'  a  word 
used  by  the  feudal  lawyers  to  denote  land  that  was  not  held  of  any  superior. 
See  Co.  Litt.  1  a. 
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the  greatest  extent  known  to  the  law,  it  is  called  an  '  estate 
in  fee  simple.'  This  estate  is,  in  fact,  equivalent  to  absolute 
ownership ;  though,  owing  to  the  feudal  principle  above 
mentioned,  it  is,  in  theory,  a  limited  interest  only,  Next 
in  degree  to  the  estate  in  fee  simple  is  the  '  estate  tail ' 
(which  is  also  an  inheritable  interest)  ;  and  next  to  this,  the 
'  estate  for  life.'  To  these  estates  alone  the  feudal  rules  of 
tenure  were  applicable.  All  other  estates  in  land  are  chattel 
interests,  (y) 

The  possession  of  land,  according  to  feudal  principles, 
by  the  tenant  of  an  estate  in  fee  simple,  in  tail,  or  for  life, 
holding  by  freehold  tenure,  is  technically  termed  '  seisin.'(/i;) 

Siibinfcudation. — Statute  Quia  Emptores. — Originally  the 
tenant  of  an  estate  in  fee  simple  might  grant  an  estate 
in  fee  simple  to  be  held  of  him  as  mesne  lord.  This  was 
called  '  subinfeudation.'  Being  prejudicial  to  the  interests 
of  the  superior  lords — who  lost  thereby  certain  advantages 
to  which  only  the  immediate  lord  of  the  tenant  in  posses- 
sion was  entitled — subinfeudation  was  abolished  by  a  statute 
of  Edward  I.  (a.d.  1290),  commonly  called  the  statute 
Quia  emptores.  This  statute,  while  it  declared  that  from 
thenceforth  it  should  be  lawful  for  every  free  man  to  sell 
at  his  own  pleasure  his  lands  and  tenements,  or  any  part  of 
them  (thereby  removing  some  previous  restrictions  on 
freedom  of  alienation),  enacted,  in  effect,  that  thfi  alienee 
should  hold  the  same  lands  or  tenements  of  the  chief  lord 
of  the  fee,  by  such  services  and  customs  as  his  alienor 
held  before ;  and  that  in  the  case  of  an  alienation  of  part 
only  of  such  lands  or  tenements,  the  alienee  should  hold 
that  part  of  the  chief  lord,  and  should  be  charged  with  a 
proportionate  part  of  the  services.  It  also  enacted  that  its 
provisions  should  apply  only  to  alienations  of  estates  in  fee 
8imple.(Z) 

{j)  See  ante,  p.  10  ;  and  for  definitions  of  the  various  estates,  see  the  next 
chapter,  'Estates  Generally.' 

(h)  Co.  Litt.  153  a.  In  early  law  the  word  seisin  was  applied  to  the  possession 
of  chattels  as  well  as  land  ;  see  Law  Quarterly  Review,  vol.  i.  p.  324,  art.  by 
Prof.  J.  W.  Maitland  ;  per  Frj-,  L.J.,  25  Q.  B.  D.  p.  65  ;  see  further  as  to 
sexsia,  post,  pp.  44,  45. 

(I)  18  Edw.  1,  c.  1  ;  called  Quia  emptores  because  the  statute  begins  with 
these  words.  This  statute  apparently  did  not  apply  to  the  king's  tenants  in 
capite.  but  the  lule  was  extended  to  them  by  stats.  17  Edw.  II.,  c.  6,  and  34 
Edw.  TIL,  c.  15. 
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In  consequence  of  this  statute,  every  tenant  in  fee  simple  Its  effect. 
holds  of  the  same  lordship  of  which  the  land  was  held  when 
the  statute  was  passed ;  that  is,  either  of  the  successor  of 
the  mesne  lord  of  whom  it  was  then  held,  or  (where  no 
mesne  lordship  can  be  shown  to  exist)  of  the  Crown.  At 
the  present  day  there  is,  in  general,  no  intermediate  lord 
between  the  tenant  and  the  Crown,  except  where  the  land 
is  held  of  a  lord  of  a  manor,  (m) 

The  statute  Quia  emptores  applies  only  to  alienations  of  Tenure  of  other 
estates  in  fee  simple.(w)  But  if  the  owner  of  an  estate  less  ^^*^*^^- 
than  the  fee  simple  transfers  the  whole  of  his  estate  or 
interest  in  the  land  to  another,  the  grantee  will  hold  of  the 
same  lord  of  whom  the  grantor  held.(o)  If,  however,  the 
owner  of  an  estate  in  fee  simple,  or  of  any  less  estate, 
grants  an  estate  of  less  extent  than  his  own,  the  grantee 
holds  directly  of  the  grantor.  The  latter  retains  his  former 
estate  in  the  land,  as  owner  thereof  in  expectancy,  subject 
to  the  estate  which  he  has  granted,  on  the  termination  of 
which  the  possession  of  the  land  reverts  to  him.(j?)  The 
tenure  in  such  case  is  sometimes  called  '  imperfect,*  as 
distinguished  from  the  '  perfect '  tenure,  which  subsists 
between  the  tenant  in  fee  simple  and  his  lord.  (5) 

Modem  Freehold  Tenure. — At  the  present  day,  an  estate  Tenure  of 
in  fee  simple  of  the  ordinary  freehold  tenure  is  generally  gf^p^e^."^  ^^ 
held  free  from  ail  feudal  services  or  liabilities.     The  duty  of 
taking  an  oath  of  fealty  to  the  lord,  if  required ;  liability  to  fealty, 
forfeiture   of  the   land   to   the   lord  for  non-observance  of  forfeiture, 
feudal  duties ;  and  '  suit  of  Court '  or   attendance    at   the  suit  of  court, 
Court  baron  of  the  manor,  where  the  land  is  held  of  a  lord 
of  a  manor,  (?')  are  ancient  burdens  of  tenure  which  have 
never   been   expressly  abolished;   but   they  are   practically 
obsolete.(s)     Sometimes,  however,    a  trifling  annual    rent, 
called   a    '  quit-rent '   as   being   rendered   in   lieu  of    other  quit-rent, 

(m)  2  Bl.  Comm.  92,  s.  2. 

(n)  18Edw.  I.,  0.  3,  s.  2. 

(o)  See  Co.  lust.  pt.  2,  504  ;  Litt.  s.  215. 

(p)  See^osi,  p.  113. 

(q)  Co.  Cop.  8.  31  ;  Burton,  §§  1001,  1004. 

{»•)  As  to  manors,  and  court  barons,  see^os^,  p.  27. 

(s)  Burton,  §§  1019,  1027  ;  see  post,  pt.  iii.,  oh.  10,  as  to  forfeiture. 
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services  is  payable  by  the  tenant  to  the  lord.  Such  rent,  if 
payable  to  a  mesne  lord,  must  of  course  have  been  originally 
reserved  prior  to  the  statute  Quia  cnvptorcs.  And  where  a 
quit-rent  is  payable,  a  '  relief ' — i.e.,  the  amount  of  one  year's 
rent — is  payable  on  the  death  of  the  owner,  by  his  suc- 
cessor.(^)  And  by  special  custom,  or  as  a  special  service, 
incident  to  manorial  land,  a  '  heriot '  may  be  due,  on  the 
death  of  the  tenant,  to  the  lord  of  the  manor  of  whom  the 
land  is  held;  though  this  is  of  rare  occurrence  in  the 
case  of  land  of  freehold  tenure.  A  heriot  consists  of  the 
deceased  tenant's  best  beast,  or  other  best  personal  chattel. 
In  some  manors  a  composition  in  money  is  payable  in  lieu 
of  a  heriot.  («t) 

The  most  important  incident  of  modern  freehold  tenure 
of  an  estate  in  fee  simple  is  *  escheat,'  or  the  return  of  the 
land  to  the  lord  of  whom  it  is  held,  where  the  tenant  dies 
intestate,  and  no  person  is  entitled  to  the  land  as  heir-at- 
law.(v) 

Any  estate  of  freehold  tenure  less  than  an  estate  in  fee 
simple  is  held  subject  to  such  rent  or  other  services,  if  any, 
as  may  have  been  stipulated  for  by  the  grantor  of  the  estate, 
on  making  the  grant.  If  no  rent  or  other  service  be  due  by 
express  stipulation,  the  tenant  holds  the  estate  by  the 
nominal  service  of  fealty  merely. (w;) 

The  Copyhold  Act,  1894,  enables  a  lord  or  tenant  of  land 
liable  to  any  heriot,  quit-rent,  free  rent,  or  other  manorial 
incident,  to  require  and  compel,  under  certain  conditions, 
the  extinguishment  of  such  rights  or  incidents  and  the 
release  and  enfranchisement  of  the  land  subject  thereto. 
The  Act  also  facilitates  the  carrying  out  of  these  objects  by 
agreement  between  the  lord  and  the  tenant. (a:;) 


(t)  2  Bl.  Comm.  42,  86,  87. 

(u)  Scriv.  Cop.  244.  263 ;  2  131.  Comm.  97  ;  Damerell  v.  Protheroe,  10 
Q.  B.  20. 

(v)  As  to  escheat,  see  post,  pt.  3,  oh.  xi. 

(?'•)  Co.  Litt.  23  a,  143  a;  Burton,  s.  1002.  But  a  tenant  in  tail  is  said  to 
hold  by  the  same  services  as  those  by  which  the  grantor  of  the  estate  tail  holds 
of  his  lord  ;  ihid. 

(x)  bl  &  58  Vict.  c.  46,  ss.  2,  3,  11,  14,  94.  The  proceedings  for  the  above 
purposes  are  the  same  as  on  enfranchisement  of  copyholds,  as  to  which  see^osi, 
p.  35.  The  provisions  as  to  compulsory  enfranchisement  do  not  apply  where 
the  manor  belongs  to  the  Crown,  b.  96. 
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Varieties  of  Freehold  Tenure. — Besides  the  ordinary  free-  Varieties. 
hold,   or   free  socage,  tenure,  certain   ancient   vai'ieties   of 
freehold  tenure  are  recognised.     These  are  distinguished  as 
^  grand   serjeanty,'    'petit   serjeanty,'   'tenure   in   burgage,' 
'  ancient  demesne,'  and  '  gavelkind,'  respectively. 

Grand  Serjeanty  was  originally  a  variety  of  the  tenure  by  Grand  ser- 
knight-service.  It  applies  only  to  land  held  immediately  J^°*y- 
of  the  Crown ;  the  land  being  held  by  special  honorary 
services,  originally  rendered  to  the  Crown  in  lieu  of  military 
service,  as  to  carry  the  king's  banner  or  sword,  or  to  be 
his  marshal  or  other  like  officer.  These  services  were  pre- 
served by  the  statute  of  Charles  II.  before  mentioned, 
which  converted  the  tenure,  in  other  respects,  into  free 
socage.(2/) 

Petit  Serjeanty  is  an  ancient  variety  of  free  socage  tenure.  Petit  ser- 
Like  grand  serjeanty,  it  applies  only  to  land  held  directly  J®*°*y- 
of  the  Crown ;  the  land  being  held  by  the  service  of  render- 
ing annually  to  the  king  some  small  implement  of  war,  as  a 
bow,  a  sword,  or  the  Kke.(2) 

Tenure  in  Burgage  exists  in  a  few  ancient  boroughs.  It  Tenure  in 
is  a  kind  of  free  socage  tenure ;  the  land  being  held  at  an  '^'"8*8®- 
annual  rent  payable  to  the  lord.  But  peculiar  local  customs, 
modifying  the  general  rules  of  ownership,  distinguish  this 
tenure  from  ordinary  freehold  tenure.  The  most  remarkable 
of  these  customs  is  that  called  '  borough  English  ' ;  whereby 
the  land  descends  to  the  youngest  son  in  preference  to  aU 
the  other  children  of  the  deceased  owner.  In  some  cases,  a 
similar  custom  applies  to  the  succession  of  brothers  and 
other  male  collateral  relations.(a) 

Ancient  Demesne  is  a  free  socage  tenure  existing  in  Ancient 
certain  manors  that  appear  by  Domesday  Book  to  have  been  ^™^°®- 
held  by  the  king  as  possessions  of  the  Crown  in  tlie  time  of 
Edward  the  Confessor  or  William  the  Conqueror.  The 
lands  were  originally  held  by  services  resembling  those  of 
base  tenure,  for  which  pecuniary  services  were  afterwards 
substituted;  in  consideration  whereof  the  tenants  enjoyed 
several  immunities  and  privileges — as,  that  certain  proceed- 

(y)  Lilt.  8.  153 ;  2  Bl.  Coram.  73.  81. 

(::)  Litt.  ss.  159,  160 ;  2  Bl.  Coram.  82. 

(a)  Litt.   88.  162  et  seq.  ;  2  Bl.  Comm.  82,  83  ;  Rider  v.  Wowl,  1  K.  &  J. 
€44 ;  Muffgleton  v.  Burnett ,  2  H.  &  N.  653. 
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ings  respecting  their  lands  should  take  place  only  in  the 
court  of  the  manor;  (J)  that  they  should  not  pay  toll  or 
taxes,  in  respect  of  the  land  ;  (c)  nor  be  put  on  juries  within 
the  manor  ;  and  the  \ike.{d) 
Gavelkind.  Gavelkind  is  a  tenure  in  free  socage  of  lands  that  are 

subject  to  certain  local  customs,  which  modify,  to  some 
extent,  the  ordinary  rules  of  ownership.  Hence,  it  is  more 
correctly  styled  '  socage  tenure  subject  to  the  custom  of 
gavelkind.' (e)  In  the  county  of  Kent,  where  gavelkind 
chiefly  prevails,  every  inheritable  interest  in  land  is  presumed 
to  be  held  according  to  this  tenure,  unless  it  be  shown  that 
the  land  never  was  subject  to  it,  or  that  it  has  been  dis- 
gavelled — i.e.,  freed  therefrom  by  statute.  The  chief  pecu- 
liarities of  gavelkind  are — (1)  the  devolution  of  inheritable 
interests,  on  the  owner's  death  intestate,  upon  males  as  co- 
heirs, contrary  to  the  general  law  under  which  an  elder 
male  is  preferred  to  a  younger ;  (2)  the  power  of  a  tenant 
to  alienate,  under  certain  conditions,  at  as  early  an  age  as 
fifteen  years,  while  by  the  general  law  *  this  cannot  be 
effectually  done  below  the  age  of  twenty-one  years ;  (3)  the 
interests  of  husband  and  wife  in  each  other's  lands,  which 
are  different  in  extent  from  their  corresponding  interests  in 
land  of  ordinary  freehold  tenure.  Moreover,  lands  subject 
to  this  custom  might  be  disposed  of  by  will  before  testa- 
mentary disposition  of  land  was  allowed  generally,  and  were 
not  subject  to  the  former  law  as  to  escheat  upon  con- 
viction of  felony.  The  custom  of  gavelkind  is  supposed  to 
be  a  remnant  of  the  old  Saxon  law,  preserved  in  Kent  after 
the  Conquest.  It  is  doubtful  whether  all  its  incidents  are  to 
be  met  with  elsewhere  than  in  this  county,  though  in  some 
other  localities  estates  in  land  descend  according  to  the 
custom.  (/) 


{h)  I.e.,  fines  and  recoveries.     The  effect  of  the  stat.  3  &  4  Will.  IV.,  c.  74 
(abolishing  fines  and  recoveries),  has  been  to  extinguish  this  privilege. 

(c)  Local  taxes,  such  as  county  rates,  are  not  included  in  this  exemption  ;  see 
li.  V.  Inhuhitanta  of  Aylesford.  2  E.  &  E.  538. 

{(i)  See  1  Cruise,  pp.  36-38  ;  2  BL  Comm.  99,  100;  I  Pollock  &  Maitland, 
Hist.  E.  L.,  366. 

(i)  Third  Rep.  R.  P.  Comm.  pp.  7,  8. 

(/)  2  Bl:  Comm.  84,  8o  ;  Rob.  G&v.  vassim ;  1  Pollock  &  Maitland,  Hist. 
E.  L.  165. 
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Frankalmoifjii. — Besides  the  tenures  which  have  been  Frankalmoign, 
described,  there  is  a  distinct  species  of  freehold  tenure,  of  a 
spiritual  nature,  called  'frankalmoign,'  or  'free  alms,' 
whereby  the  parochial  clergy,  and  many  ecclesiastical  and 
charitable  corporations,  hold  their  lands.  None  of  the 
feudal  services  which  have  been  mentioned  are  incident  to 
this  tenure,  the  only  services  being  of  a  spiritual  kind  ;  and 
for  neglect  of  these  the  lord  has  no  legal  remedy.  And 
there  is  no  escheat  of  land  held  by  this  tenure ;  for  the 
owners,  being  corporations,  have  a  perpetual  existence.(^) 

Manors. — In  connection  with  freehold  tenure,  the  nature  Nature  of  in 
of  a  ^  manor '(7i)  may  be  considered.      Prior  to  the  statute      ^^*^' 
Quia   empt(rres,  where   a   person   who   was   entitled   to    an 
estate  in  fee  simple  (whether  as  tenant  in  capite  or  under 
a  mesne  lord)  in  land  of  considerable  extent,  held  part  of 
the  land  as  his  •'  demesne  ' — that  is,  land  of  which  he  had  Demesnes; 
the  seisin  or  feudal  possession — and  was  owner  of  a  castle 
or  mansion-house  erected  thereon,  while  the  remainder  of 
the  land  was  possessed  by  other  persons  who  held  of  him  as 
tenants  in  fee  simple  by  free  tenure,  the  whole  might  be  a 
manor,  of  which  the  owner  of  the  castle  or  mansion  and 
demesne  was  the  lord.      Of  the  demesne  land  the  lord  him- 
self occupied  some  part,  and  other  parts  were  usually  occu- 
pied and  cultivated  by  persons  who  held  by  base  or  villein 
tenure ;  (i)  the  rest  of  the  demesne  (called  the  lord's  waste) 
being  left  uncultivated,  and  used  for  roads  and  pasture,  &c., 
by  the  lord  and  the  tenants.      Of  the  land  held  by  free 
tenure,  the  lord  had  the  '  seignory '  or  *  lordship ' — that  is,  Seignory. 
the  right  to  the  services  of  the  tenants,  and  the  benefit  of 
escheats  and  forfeitures  of  their  estates.      The  lord  had  also  a 
certain  jurisdiction  over  these  tenants,  which  included  the 
right  of  holding  a  domestic  court,  called  the  '  court  baron,'  Court  baron ; 
for  regulating  their  interests,  and  settling  disputes  in  some 

(</)  Litt.  ss.  131-142  ;  2  BI.  Comm.  101  ;  see  posi.  pt.  4.  ch.  6.  The  stat. 
Qtiia  eviptores  in  effect  prohibited  henceforth  grants  of  land  (other  than  Crown 
grants)  to  be  held  in  frankalmoign  :  Litt.  s.  140. 

(h)  Manors  were  formerly  also  called  baronies,  as  they  still  are  lordships : 
2  Bl.  Comm.  90.  Where  a  district  was  divided  into  several  manors  all  held 
under  the  same  lord  paramount,  his  seignory  was  termed  an  '  honour ' :  2  Bl. 
Coram.  91. 

(i)  As  to  which,  see  post,  p.  29. 
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cases,  especially  in  matters  relating  to  the  freehold.  This 
court  was  composed  of  the  lord  or  his  steward,  as  president, 
and  of  the  freehold  tenants,  who  were  the  judges.  In  some 
manors  a  court  of  criminal  jurisdiction,  called  a  '  court  leet,' 
was  also  held,  for  the  redress  of  misdemeanours  and 
nuisances.  (^') 

The  statute  Quia  emptores^  by  abolishing  subinfeudation, 
prevented  further  creations  of  manors ;  for  it  is  essential  to  a 
manor  that  there  be  freehold  tenants  in  fee  simple  who  hold 
of  the  lord.  The  statute,  however,  did  not  affect  such  manors 
as  then  existed.  All  now  existing  manors,  therefore,  must 
have  been  in  existence  as  early  as  the  year  1290,  the  date 
of  the  statute. (A;) 

Manors,  as  existing  at  the  present  day,  retain  the  features, 
above  mentioned,  of  the  early  manor,  with  some  modifica- 
tions. The  villein  or  base  tenure,  by  which  parts  of  the 
demesne  might  be  held  in  early  times,  has  long  since 
become  copyhold  tenure,  and  a  manorial  court,  called  the 
'  customary  court,'  has  arisen  in  connection  with  this  tenure 
as  a  court  distinct  from  the  court  baron ;(/)  while  the 
several  courts  of  the  manor  have  lost  all  their  original 
judicial  powers.(7n)  A  manor  may  therefore  be  described  as 
a  group  of  rights  of  property  vested  in  a  person  as  lord  of 
the  manor,  and  comprising:  (1)  The  right  of  seisin,  as 
owner  by  freehold  tenure,  of  the  demesne  lands,  subject 
usually  (though  not  necessarily)  to  the  interests  of  tenants 
holding  parts  of  the  demesne  by  copyhold  tenure,  and  subject 
also  to  rights  of  common  enjoyed  by  the  manorial  tenants 
over  such  part  of  the  demesne  as  is  waste  land  \(n)  (2)  The 
seignory,  or  lordship,  of  the  land  held  by  the  freehold  tenants 


{j)  See  1  Cruise,  pp.  29-33,  and  authorities  there  cited  ;  2  BI.  Comm.  90,  91  ; 
4  Bl.  Comm.  273  ;  1  Pollock  &  Maitland  Hist.  E.  L.  343,  582  ;  Digby  Hist, 
li.  L.  P.  43-46.  According  to  some  authorities  the  township  of  the  Anglo- 
Saxon  system  was  the  origin  of  the  manor,  and  the  court  baron  had  its  oiigin 
in  the  gemot  or  assembly  of  the  township  :  see  Stubbs,  Const.  Hist.  vol.  i. 
p.  399 ;  Freeman's  Norman  Conquest,  vol.  v.  pp.  460,  461  ;  The  English 
Village  Community,  by  F.  Seebohm,  3rd.  ed.  chs.  ii.  and  iii.  ;  Early  Law  and 
Custom,  by  Sir  H.  Maine,  ch.  ix. 

(Ic)  2  Bl.  Comm.  92  ;  1  Cruise,  p.  33. 

(I)  See  post,  p.  32. 

(m)  See  as  to  courts  baron,  30  &  31  Vict.  c.  142,  s.  28  ;  51  &  52  Vict.  c.  43, 
s.  6 ;  and  as  to  courts  leet,  52  Hen.  III.,  c.  10  ;  1  Edw.  IV.,  c.  2. 

(h)  Seej>o««,  p.  291,  292. 
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of  the  manor,  or  '  tenemental  land,'  that  is,  the  right  to  the 
services  incident  to  their  tenure,  and  escheat  of  their 
lands  ;(o)  (3)  The  right  to  the  services  due  from  the  copy- 
hold tenants,  escheat  of  their  lands,  and  other  benefits  con- 
nected with  this  tenure  ;{p)  (4)  The  right  of  holding  the 
manorial  courts  above  mentioned.  In  addition  to  the  fore- 
going rights,  manors  often  include  other  franchises  of  various 
kinds,  and  advowsons.(^) 

The  demesne  lands,  or  the  seignory,  may  be  separately  Extinguish- 
alienated.  But  when  this  is  done,  the  seignory  becomes  a  mauors 
'  seignory  in  gross,'  and  the  manor  is  extinguished  ;  unless, 
indeed,  the  separation  be  temporary,  as  by  a  lease  of  the 
seignory  for  a  term,  in  which  case  the  existence  of  the 
manor  is  only  suspended  during  the  terra.  But  a  manor  is 
not  extinguished  by  an  alienation  of  part  only  of  the 
demesne ;  nor  by  the  alienation  of  part  only  of  the  seignory, 
provided  there  still  remain  at  least  two  tenants  in  fee  simple 
holding  of  the  lord ;  but  this  number  of  tenants  is  absolutely 
necessary  to  constitute  the  court  baron,  without  which  the 
manor  would  also  cease  to  exist. (r)     For  the  same  reason,  < 

the  manor  may  be  destroyed  by  the  estates  of  all  the 
tenants  being  purchased  by,  or  escheating  to,  the  lord ;  or 
by  his  releasing  to  all  of  them  his  right  to  their  services. (s) 
But  though  in  these  cases  the  manor  is,  in  strictness,  ex- 
tinguished, the  owner  of  the  demesne  retains  what  is  called 
a  *  reputed  manor,'  or  '  manor  by  reputation  ' ;  since  he  con-  Reputed 
tinnes  to  enjoy  such  other  manorial  rights  as  were  previously  ™*°°'"- 
incident  to  the  manor. (^) 

Copyhiold  Tenure. — ItsNaUtre. — As  already  mentioned,  the  Tenure  in 
ancient  base  tenure,  or  tenure  in  villeinage  (so  called  because,  "'^lleinage. 
at  first,  villeins  or  bondsmen  were  the  only  tenants),  was  the 
original  tenure  by  which  portions  of  the  demesne  lands  of 
manors  were  held  of  the  lord  of  the  manor  in  considera-      ^ 
tion  of  agricultural  labour. (?/)      Originally,  the  tenants  held 


(o)  See,  ante  pp.  23,  24.  (p)  See  post,  p.  34. 

(q)  See  ante,  pp.  14,  15.  (r)  Burton,  §  1024. 

(»)  1  Cruise,  p.  34. 

(0  1  Cruise,  p.  34  ;  Burton,  §§  1042,  1043,  1262. 

(w)  Ante,  p.  27. 
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strictly  at  the  will  of  the  lord,  who  might  dispossess  them 
at  his  pleasure. (v)     In  course  of  time,  however,  by  force  of 
customs    obtaining    in    manors,    holders    by   villein    tenure 
acquired   interests  analogous  to  those  enjoyed  by  freehold 
tenants.     These  interests,  which  at  first  existed  merely  by 
the  lord's  indulgence,  and  his  acquiescence  in  the  custom  of 
Legal  recogni-   the  manor,  were  eventually  recognised  and  enforced  by  courts 
Il°°^tete?°'   of  justice  in  favour  of  the  tenant  as  against  the  lord;  and 
thus  the  tenant  acquired  a  legal  right  to  his  customary  estate 
in  the  land  ;  a  right  that  was  successfully  asserted  in  the 
reign  of  Edward  IV.,  if  not  earlier. (i^;)    The  development  of 
customary  estates  into  legal  ownership  was  accompanied  by 
the  disappearance  of  the  class  of  villeins  ',(x)  and  finally, 
in  lieu  of  the  terms  originally  used,  the  tenure  was  called 
'  copyhold,'  and  the  tenant  '  copyholder,'  or  '  tenant  by  copy 
Origin  of  the     of  court  Tol\.\y)     The  term  'copyhold'  arose  from  the  fact 
term  copyhold.  ^-^^^^  ^he  muniments  of  the  tenant's  title  are  copies  of  the 
'  roll,'  or  book,  of  the  court  of  the  manor,  in  which  trans- 
actions respecting  these  customary  estates  are  recorded. 
No  new  copy-         Copyhold  tenure,  therefore,  is  a  tenure  of  such  demesne 
hold  except  by  ig^^^g  Qf  manors  as  were  originally  held  in  villeinage.      No 
and  this  other   land   can   be    subject    to    this  tenure ;    except   that 

W  Copyhold  formerly,  by  special  custom,  the  lord  might  make  grants  of 
Act,  1894.  portions  of  the  waste  lands  of  the  manor  to  be  held  by 
copyhold  tenure,  provided  such  grants  were  not  prejudicial 
to  the  tenants  of  the  manor,  or  were  made  with  the  consent 
of  the  tenants  present  at  the  copyholders'  court,  where  such 
was  the  custom  of  the  manor.(2:)  But  now,  under  provisions 
of  the  Copyhold  Act,  1894,  the  lord  of  a  manor  cannot 
make  a  grant  of  any  land,  not  previously  copyhold,  to  be 
held  by  copyhold  or  customary  tenure,  without  the  previous 
consent  of  the  Board  of  Agriculture ;  and  whenever  such  a 


(w)  Litt.  B.  172  ;  2  Bl.  Comm.  147  ;  Digby,  Hist.  L.  R.  P.  152,  citing  Bracton 
1.  4,  c.  28,  f.  208.  According  to  the  last-mentioned  authority,  however,  the 
tenant  might  be  secured  against  eviction  by  the  lord  by  means  of  an  express 
covenant  for  that  purpose  entered  into  by  the  lord  with  the  tenant. 

{w)  Litt.  8.  77  ;  Co.  Litt.  61  a  ;  Year  Book  7th  Edw.  IV.,  p.  19. 

(x)  The  last  recorded  claim  to  the  services  of  a  villein  is  in  the  15th  year  of 
James  I. 

{y)  Copyhold  tenure  was  not  affected  by  the  stat.  12  Car.  IL,  c.  24  (see  s.  7). 

(z)  Burton,  §§  1348-1350 ;  Badger  v.  Ford,  3  B.  &  Aid.  153 ;  Ramsey  v. 
Oudda*  [1893],  1  Q.  B.  228. 
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grant  is  lawfully  made,  the  land  ceases  to  be  of  copyhold 
tenure,  and  is  held  by  the  grantee  as  land  of  ordinary  freehold 
tenure,  (a) 

Since  land  of  copyhold  tenure  is  demesne  land  of  the  Seisin  of  the 
manor,  of  which  the  lord  of  the  manor  has,  in  a  technical  °^  ' 
sense,  the  seisin,  or   feudal  possession,(6)  the  lord  is  the 
tenant  of  the  land  in  relation  to  the  Crown  or  other  chief  Copyholder 
lord  of  the  fee.     The  copyhold  tenant  holds  of  the  lord  of  ^"^"^^  °^  ^°^^  ^ 

^       .  of  manor,  and 

the  manor  as  his  chief  lord ;   and  his  possession  is  merely  has  quasi- 
a  quasi- seisin,  (c)  ^^^^°- 

The  lord  of  the  manor,  moreover,  has  certain  rights  in  Rights  of  lord 
copyhold  land  of  the  manor.  Thus,  he  is  the  owner  of  all  mineral/' 
minerals  in  the  land,  and  of  all  timber  (even  though  planted 
by  the  tenant)  growing  therein  ;  though  he  cannot  come 
upon  the  land  to  work  the  minerals  or  cut  the  timber, 
unless  with  the  consent  of  the  tenant,  or  by  special  custom 
of  the  manor.(fZ) 

Again,  on  the  termination  of  a  copyhold   estate  in  fee  Escheat,  for- 
simple,  by  death  of  the  tenant  and  failure  of  heirs,  the  land  ' 

escheats  to  the  lord  ;  (e)  and  if  the  lord  acquires,  by  escheat, 
forfeiture,  purchase,  or  otherwise,  the  estate  of  a  copy- 
holder, such  estate  is  immediately  merged  in  the  lord's 
estate,  and  extinguished ;  whereby  the  copyhold  tenure  is 
suspended  to  the  extent  of  the  extinguished  estate,  and 
completely  ended  if  that  estate  were  the  fee  simple.  (/) 
But  when  a  copyhold  estate  thus  falls  in  the  hands  of  the  Re-grant  of 
lord,  he  may  make  a  fresh  grant  of  a  copyhold  estate,  of  ^^^j^^"^  ^ 
any  extent,  in  the  land ;  and  such  grant  may  be  made 
whatever  be  the  lord's  interest  in  the  demesne  lands.  Thus, 
a  lord  who  is  only  tenant  for  life  or  years  of  the  demesnes 

(a)  57  &  58  Vict.  c.  46,  8.  81. 

(b)  See  ante,  p.  28. 

(c)  See  2  BL  Comm.  148;  1  Cruise,  t.  10,  c.  1,  s.  5;  Williams,  Seisin,  35, 
42,  126. 

(d)  1  Watk.  Cop.  332,  333 ;  Scriv.  Cop.  ch.  8,  ss.  1,  2  ;  Duke  of  Portland 
V.  mil,  L.  R.  2  Eq.  765,  35  L.  J.  Ch.  439,  15  W.  R.  38  ;  EardUy  v.  Granville, 
3  Ch.  D.  826,  45  L.  J.  Ch.  669,  34  L.  T.  609,  24  W.  R.  528  ;  Attorney- 
General  V.  Tomline,  5  Ch.  D.  750,  46  L.  J.  Ch.  654,  36  L.  T.  684,  25  W.  R. 
803.     See  per  Jessel,  M.R.,  3  Ch.  D.  832,  833. 

(e)  2  Bl.  Comm.  97  ;  Burton,  §  1341  ;  1  Cmise.  t.  10,  ch.  1,  s.  62.  See 
post,  pt.  3,  ch.  11. 

(/)  Burton,  §  1341  ;  1  Cruise,  t.  10,  c.  6,  ss.  20,'23 ;  Scriv.  Cop.  323 ;  see 
CattUy  V.  Arnold,  4  K.  &  J.  595. 
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may  make  a  fresh  grant  of  the  land  for  a  copyhold  estate  in 
fee  simple,  which  will  be  effectual  as  against  all  succeeding 
owners  of  the  manor.(^)  On  the  other  hand,  the  lord  may 
in  such  case  alienate  the  land  as  land  of  freehold  tenure,  to 
the  extent  of  his  own  estate  in  the  demesnes ;  but  by  such 
an  alienation  (even  though  merely  for  a  term  of  years), 
his  power  of  granting  the  land  as  copyhold  is  extinguished, 
if  he  be  tenant  in  fee  simple  of  the  manor,  and  otherwise 
is  suspended  during  the  continuance  of  his  estate  in  the 
demesnes,  (/t) 

A  copyhold  tenant  is  technically  said  to  hold  his  land  '  by 
copy  of  court  roll,  at  the  will  of  the  lord,  according  to  the 
custom  of  the  manor. '(i)  The  court  roll  is  the  book,  or 
roll,  which  forms  the  record  of  the  '  customary  court  '  of  the 
manor.  This  court,  of  which  mention  has  already  been 
made,  was  originally  a  branch  of  the  court  baron  of  the 
manor,  but  afterwards  became  a  distinct  court.  The  lord, 
or  (more  commonly)  the  steward,  of  the  manor  is  the 
president,  and  the  copyholders  present,  who  are  called  the 
'  homage,'  are  his  assistants  ;  this  '  suit  of  court '  being  due 
from  the  copyholder  as  an  incident  of  his  tenure.(y)  Under 
the  Copyhold  Act,  1894,  the  court  (in  which,  formerly,  the 
presence  of  at  least  two  tenants  was  required)  may  be  held 
without  any  copyhold  tenant  being  present,  except  where 
the  consent  of  the  homage  is  requisite  to  a  grant  of  the 
wastes,  (/c) 

All  changes  of  tenancy  of  copyhold  land  are  entered  by 
the  steward  of  the  manor  in  the  court  rolls,  which  thus 
contain  the  evidence  of  the  customs  of  the  manor,  and  of 
the  dealings  with  the  copyhold  lands.  Every  copyholder  is 
entitled  to  inspect (Z)  the  court  rolls ;  and,  as  an  authorised 
copy  of  the  entries  therein,  relating  to  his  land,  is  evidence 


ig)  Burton,  §§  1341,  1347  ;  1  Watk.  Cop.  25  ;  Scriy.  Cop.  22.  This  is  due 
to  the  fact  of  all  copyhold  interests  liaving  been  originally  mere  tenancies  at 
will :  see  1  Cruise,  t.  10,  c.  2,  ss.  3,  4. 

{h)  Burton,  §  1344 ;  Elton,  Cop.  46,  352. 

(i)  Litt.  8.  73. 

{j)  Co.  Litt.  58  a  ;  Burton,  §  1262  ;  see  1  Cruise,  t.  10,  c.  1,  ss.  19,  27. 

(Zr)  57  &  58  Vict.  c.  46,  s.  82,  re-enacting  4  &  5  Vict.  c.  35,  ss.  86,  91  ;  see 
ante,  p.  30. 

{I)  1  Cruise,  t.  10,  c.  1,  s.  28. 
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of  his  title  to  the  land,  he  is  said  to  hold  by  copy  of  court 
roll. 

The  words  '  at  the  will  of  the  lord,'  in  the  above  phrase,  Words  'at  the 
of  course    do    not  define    the    nature    of  the    copyholder's  j^|.^  P^*^  ^ 
interest  at  the  present  day.     They  merely  serve  to  indicate  immaterial, 
that  the  tenure  is  copyhold,(?;i) 

The  custom  of  the  manor,  as  has  been  seen,  is  the  law  Castoms  of  the 
which  gives  the  copyhold  tenant  his  rights  in  the  land,  and  ^^^°^- 
prescribes  his   duties  to  the  lord.      Hence   the   expressions 

*  customary  tenure,*  and  '  customary  estates '  are  sometimes 
used  with  reference  to  copyhold s.(7i)  Copyhold  customs  of 
manors  are  of  two  kinds,  namely,  '  general '  customs — that 
is,  such  as  are  recognised  and  enforced  by  courts  as  part 
of  the  common  law,  and  apply  where  no  special  custom 
exists — and  '  special '  or  '  particular  '  customs,  which  exist 
in  certain  manors  only,  and  (provided  they  are  reasonable 
and  certain)  prevail  over  general  customs.  The  existence  of 
a  special  custom,  if  questioned,  must  be  proved  by  proper 
evidence.(o) 

Copyhold  Estates. — By  general  custom,   copyhold  estates  Estates, 
may  be  held  in  fee  simple,  for  life,  for  years,  or  at  will ; 
though  copyhold  chattel  interests  are  not  often  met  with.(^) 
But  estates  tail  in  land  of  this  tenure  exist  only  in  those 
manors  where  they  are  allowed  by  special  custom,  called  a 

*  custom  to  entail, '(§')  And  special  customs  of  manors,  regu- 
lating the  estates  that  may  be  held  by  copyhold  tenants,  are 
of  common  occurrence.  Thus,  in  some  manors  only  estates 
for  life  are  allowed,(r) 

Incidents  of  Copyhold  Tenure. — The  ordinary  incidents  of  Incidents  of 
copyhold  tenure  are  as  follows: — An  oath  of  fealty  is  due    ""'^'~ 

(m)  See  pp.  29,  30. 

(»)  These  expressions  apply  equally  to  customaiy  freeholds,  as  to  which  see 
poHt,  p.  37, 

(o)  1  Cruise,  t.   10,  c,   1,  ss,  50-53  ;  Burton,  §§  1325,   1329 ;  Johmtone  v. 
Earl  Spemer,  30  Ch.  D.  581,  53  L.  T.  502.  34  W.  R.  10. 

(p)  Burton,  §  1314 ;  because  the  copyholder  can  make  leases  in  the  ordinary 
way  with  the  lord's  licence.     See  jMst.  p.  369. 

{q)  Co.  Litt.  60  b  ;  Burton  §  1284.     As  to  the  copyhold  estate  in  fee  simple 
conditional,  in  manors  where  a  custom  to  entail  does  not  exist,  see  post,  p.  41. 

(/•)  Third  Bep.  B.  P,  Comm.  14. 

C 
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fealty,  suit  of 
court,  rent, 
relief,  escheat 
forfeiture. 


Seizure 
qiiouttque. 


Fines. 


Hericit. 


Customary 
alienation. 


to  the  lord,  if  required ;  and  the  tenant  is  bound  to  attend 
the  customary  court  of  the  manor,  when  summoned.  But 
these  incidents  are  practically  obsolete.  In  many  manors, 
rents  of  small  amount,  and  reliefs,  are  payable.(s)  And 
escheat  to  the  lord,  and  liability  to  forfeiture  of  the  estate 
to  him  for  breaches  of  customary  duties  (such  as  waste, 
refusal  to  pay  rents  or  fines,  or  to  do  suit  of  court,  or  to 
take  the  oath  of  fealty,  or  alienation  contrary  to  the  custom), 
are  also  incidents  of  this  tenure.(^) 

Another  incident  of  copyhold  tenure  is  the  lord's  right 
to  take  possession  of  the  land  where,  on  the  death  of  a 
copyhold  tenant,  the  person  next  entitled  to  the  land,  as 
heir  or  devisee,  neglects  to  claim  his  rights.  Before  seizing 
the  land,  the  lord  must  make  proclamations  at  three  or  four 
consecutive  courts  of  the  manor  (according  to  the  custom) 
for  the  party  entitled  to  the  land  to  make  his  claim.  By 
general  custom,  lands  so  seized  are  held  quousque — that  is, 
until  the  tenant  claims  the  land ;  but  by  special  custom,  the 
land  may  be  seized  as  absolutely  forfeited.(i<) 

Another  incident  of  this  tenure  is  the  liability  to  '  fines.' 
By  general  custom,  on  a  transfer  of  the  tenancy,  whether 
by  alienation  or  death,  a  fine  is  payable  to  the  lord  by  the 
new  tenant.  In  some  manors  its  amount  is  fixed  by  custom  ; 
in  others  it  was  anciently  arbitrary — that  is,  whatever  sum 
the  lord  might  choose  to  claim.  But  in  later  times,  it  was 
established  by  the  courts  of  law  that  a  fine,  though  originally 
arbitrary,  might  not  exceed  two  years'  improved  value  of 
the  land.(y) 

A  further  incident,  by  special  custom,  is  the  lord's  right, 
on  the  death  of  a  copyhold  tenant,  to  a  '  heriot,'  or  (if  such 
be  the  custom  of  the  manor)  a  composition  in  money  in  lieu 
of  a  heriot.  This  incident  of  tenure  has  already  been 
referred  to.(w) 

The  obligation  of  the  tenant  to  adopt  the  customary  mode 

(«)  Burton,  §  1263 ;  1  Cruise,  t.  10,  c.  3,  s.  2  ;  c.  5,  s.  20  ;  ante,  p.  23. 

(t)  Burton)  §§  1335-1341  ;  2  Bl.  Comra.  284  ;  1  Cruise,  t.  10,  c.  5,  s.  5;  see 
post,  pp.  34,  462. 

(m)  1  Walk.  Cop.  234  ;  Scriv.  Cop.  123  et  aeq. 

(v)  Scriv.  Cop.  ch.  4,  s.  1  ;  1  Cruise,  t.  10,  c.  4,  ss.  1,  5,  30-34  ;  Burton 
§  1300 ;  Fraser  v.  31ason,  11  Q.  B.  D.  574,  52  L.  J.  C.  L.  643,  49  L.  T.  761, 
32  W.  R.  421. 

(»o)  See  ante,  p.  24  ;   Western  v.  Bailey  [1896],  2  Q.  B.  234. 
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of  alienation  on  a  transfer  of  his  estate  is  also  an  incident 
of  copyhold  tenure.  The  form  of  this  alienation  is  a  sur- 
render of  the  land  to  the  lord  in  favour  of  the  intended 
transferree,  and  the  admittance  of  the  latter  by  the  lord  as  his 
tenant ;  or,  where  the  land  is  given  by  will,  the  admittance 
of  the  devisee  without  previous  surrender  of  the  land.(x) 
Except  in  a  few  cases  (hereafter  mentioned), (t/)  this  is  the 
only  mode  of  transfer  applicable  to  copyhold  estates  and 
interests ;  and  an  attempted  alienation  in  any  form  used  for 
the  transfer  of  freeholds  is  not  only  ineffectual,  but  is  a 
ground  of  forfeiture  to  the  lord. (2) 

Enfranchisement  of  Copyholds. — Enfranchisement  of  copy-  Enfranchise- 
hold  land  is  the  conversion  of  the  tenure  by  which  it  is  held  "^*^°  ' 
into  freehold  tenure,  whereby  the  land  ceases  to  be  demesne 
land  of  the  manor,  and  becomes  free  from  all  copyhold 
customs  and  subject  to  the  general  law  applicable  to  land  of 
freehold  tenure.  It  may  be  effected  either  under  the  rules 
of  the  common  law,  or  under  the  provisions  of  the  Copyhold 
Act,  1894, (a)  a  statute  which  consolidates  previoujS  modern 
Acts  passed  with  the  object  of  facilitating  the  enfranchise- 
ment of  copyholds.(&) 

Enfranchisement  may  be  effected  at  common  law,  when  at  common 

the  lord  and  the  tenant  agree  thereto,  by  the  lord  conveying  ^"^ ' 

to  the  tenant  a  freehold  estate  in  fee  simple  in  the  land,  or 

releasing  the  seignorial  rights  in  the  land  to  the  tenant.(c) 

For  this  purpose,  the  lord  must,  of  course,  have  an  estate  in 

fee  simple  in  the  demesne  lands,  or  the  power  of  disposing 

of  the  fee  simple  ;  but  the  enfranchisement  will  be  effectual, 

although  the  copyhold  estate  of  the  tenant  be   merely  an 

estate  in  tail  or  for  life.(f^) 

Enfranchisement  under  the  provisions  of  the  Copyhold  under  the 

_^ Copyhold  Act, 

1894; 

(x)  See  Stat.  55  Geo.  III.,  c.  192,  &x\A post,  pp.  369,  385. 

(y)  Post,  p.  369. 

(2)  Litt.  8.  74  ;  1  Watk.  Cop.  388. 

(a)  57  &  58  Vict.  c.  46. 

(6)  The  Copyhold  Acts,  1841  to  1887,  for  references  to  which  see  schedule 
to  the  Copyhold  Act,  1894. 

(c)  Burton,  §  1351 ;  1  Cruise,  t.  10,  c.  6,  ss.  13,  14. 

{(l)  Burton,  §§  1352,  1353  ;  1  Cruise,  t.  10,  c.  6,  ss.  18,  19  ;  ^epost,  p.  63. 
As  to  enfranchisements  under  the  powers  given  by  the  Settled  Land  Act,  1882 
(45  &  46  Vict.  c.  38),  to  tenants  for  life  and  other  limited  owners,  see  post, 
pp.  77,  81. 
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compulsory 


Act,  1894,  may  be  either  compulsory,  that  is,  required  and 
compelled  by  the  lord  or  the  tenant ;  or  it  may  be  voluntary, 
that  is,  effected  by  agreement  between  the  lord  and  the 
tenant.(e)  The  provisions  as  to  compulsory  enfranchise- 
ment do  not  apply,  however,  to  copyhold  land  held  for  a  life 
or  lives  or  for  years,  where  the  tenant  has  not  a  right  of 
renewal,  nor  to  Crown  manors. (/)  In  cases  not  within  the 
exceptions  last  mentioned,  enfranchisement  may  be  effected 
under  the  Act,  though  the  lord  or  tenant  have  a  limited 
estate  only ;  [g)  in  which  case  the  enfranchisement  will 
extend  not  only  to  the  respective  interests  of  the  lord  and 
the  tenant  for  the  time  being,  but  also  to  all  subsequent 
interests  in  the  manor  and  the  land  respectively. (A) 

A  compulsory  enfranchisement  is  completed  by  an  award 
of  enfranchisement  made  by  the  Board  of  Agriculture,  which 
states  the  nature  and  amount  of  the  compensation  to  be 
paid  to  the  lord  of  the  manor  for  the  enfranchisement. (z) 
This  compensation  will  be,  in  some  cases,  a  gross  sum  of 
money  paid  by  the  tenant,  in  other  cases  a  rent-charge  on 
the  enfranchised  land — the  form  and  amount  of  the  com- 
pensation being  determined  according  to  provisions  on  the 
subject  contained  in  the  Act.Q') 

A  voluntary  enfranchisement  under  the  Act  may  be 
effected — on  terms  settled  by  agreement  between  the  lord  and 
the  tenant,  with  the  consent  of  the  Board  of  Agriculture — by 
such  a  deed  as  would  be  proper  on  enfranchisement  by  a 
lord  seised  of  the  manor  in  fee  simple.(^')  The  consideration 
for  the  enfranchisement  may  be  either  a  gross  sum  of  money, 
or  a  rent-charge  on  the  land  enfranchised,  or  a  conveyance 
to  the  lord  of  land,  or  an  interest  in  land  as  specified  in  the 
Act.(Z) 

Where  the  lord  has  only  a  limited  estate  or  interest  in 

the  manor,  a  gross  sum  of  money  payable  for  compensation 

under  the  Act.  or  consideration  on  an  enfranchisement  must,  in  general,  be 


voluntary 


Application  of 
coujpensation 
money,  &e., 


(e)  67  &  68  Vict.  c.  46,  S8.  1,  14.  As  to  fines,  &c.,  to  be  paid  by  the  tenant 
before  enfranchisement,  bee  b.  o. 

(/)  8.  96.  The  lord  may,  in  certain  cases,  purchase  the  interest  of  a  tenant 
who  claims  to  enfranchise,  where  such  enfranchisement  would  prejudicially  afi'ect 
the  lord's  mansion-house,  &c.    See  s.  11. 

(y)  88.  43,  44.  (/<)  See  s.  '21. 

(i)  8.  10.  (i)  See  ss.  5-9. 

(k)  See  ss.  14,  16.  {I)  See  ss.  15,  17. 
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paid  into  Court  or  to  trustees,  and  invested  or  applied  as 
directed  by  the  Act  for  the  benefit  of  the  person  for  the  time 
being  entitled  to  the  manor  or  the  rents  and  profits 
t hereof. (7?i)  And  where  the  compensation  or  consideration 
for  the  enfranchisement  is  a  rent-charge,  or  land,  or  an 
interest  in  land,  it  will  go  with  the  manor,  as  directed  by 
the  Act.(n) 

The  Act  also  provides  that,  on  the  admittance  of  any  Notice  of  right 
person  as  tenant  of  copyhold  land,  the  steward  of  the  manor  ^°  enfi-anchise. 
shall    give    him    notice    of    his    right    to    enfranchise    the 
land.(o) 

Enfranchisement  under  the  Copyhold  Act,  1894,  does  not  Rights  not 
affect  any  right  of  common   of  the   tenant,  or  (unless  with  gjifranchiJe- 
the  consent,  in  writing,  of  the  lord  or  tenant)  any  right  of  ment. 
the  lord  or  tenant  in  any  mines  or  minerals,  or  any  right 
of  fair  or  market,  or  in  respect  of  game,  fish,  &c.      And  the 
lord  continues  entitled,  in  case  of  escheat  for  want  of  heirs, 
to  the  same  right  and  interest  in  the  land  as  if  it  had  not 
been   enfranchised. (jj)     In    these  respects  the  efiect   of   a 
statutory  enfranchisement  differs  from  that  of  enfranchise- 
ment at  common  law,  which  extinguishes  all  the  rights  and 
incidents  of  copyhold  tenure. 

Customary  Freehold. — A  variety  of  tenure  called  Is  in  general 
'  customary  freehold  '  or  '  free  copyhold  '  is  recognised,  but  ""^^  °  ' 
is  not  common.  Land  of  this  tenure  is  held  of  the  lord  of 
a  manor.  The  lord  is,  in  general,  entitled  to  the  timber 
upon,  and  the  minerals  within,  the  land  ;  (q)  and  the  usual 
mode  of  alienation  is  the  same  as  that  of  ordinary  copyholds. 
The  lands,  however,  are  not  stated  in  the  court  rolls  to  be 
held  at  the  will  of  the  lord.  According  to  the  prevailing 
opinion,  the  seisin  of  land  held  by  this  tenure  is  in  the  lord. 

(m)  See  ss.  32,  33.  The  Board  of  Agriculture  may,  in  certain  cases,  authorize 
the  payment  of  compensation  money  not  exceeding  £20  to  the  lord,  though  he 
have  only  a  limited  interest ;  see  s.  26. 

(«)  See  ss.  18,  27. 

(o)  8.  42. 

(p)  ss.  22,  23.  Similar  enactments  as  to  rights  of  common,  minerals,  &c., 
were  contained  in  the  Copyhold  Acts,  1844  (4  &  5  Vict.  c.  35),  s.  81,  and  1852 
(15  &  16  Vict.  c.  61),  88.  45,  46,  and  as  to  escheat,  in  the  Copyhold  Act,  1887 
(50  &  51  Vict.  c.  73),  ss.  4,  5. 

(q)  See  Duke  of  Portland  v.  HUl,  L.  R.  2  Eq.  765,  35  L.  J.  Ch.  439, 
15  W.  R.  38. 
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as  freeholder ;  and  practically  the  tenure  is  not  distinguish- 
able from  ordinary  copyhold.(r) 
In  some  cases  It  seems,  however,  that  there  is  also  a  customary  freehold 
tenure  of  land,  the  seisin  of  which  is  in  the  tenant ;  the 
land  in  this  case  being  transferred  by  the  ordinary  modes 
of  conveyance  applicable  to  freeholds,  with  the  addition  of 
surrender  and  admittance. (s)  Lands  held  by  these  cus- 
tomary tenures  are  subject,  in  general,  to  the  provisions  of 
the  Copyhold  Acts. 

(r)  Scriv.  Cop.    14-18  ;  1  Craise,   t.    10,  c.   1,  s.  6 ;  see  Doe  d.   Reay  v. 
Huntingdon,  4  East  271. 

(«)  See  1  Cruise,  t.   10,  c.   1,  ss.  9  et  seq.  ;    Williams,  Seisin,  129,  132  : 
Ferryman's  case,  Kep.  pt.  5,  83  b;  Scriv.  Cop.  19. 


CHAPTER   IT. 

ESTATES   GENERALLY. 

Definition. — The  use  of  the  word  '  estate,'  as  denoting  the  Estate  defined, 
ownership  of  land,  has  already  been  referred  to ;  and  it  has 
been  seen  that  estates  are  divided  into  several  kinds,  accord- 
ing to  their  respective  quantities.  («)  The  '  quantity'  of  an 
estate  means,  primarily,  the  extent  of  its  duration,  or  possible 
duration,  in  point  of  time.(&)  An  estate  may  therefore  be 
defined  as  a  right  of  ownership  in  land,  or  in  an  object 
governed  by  the  law  relating  to  land,  being  one  of  the  several 
kinds  into  which  such  rights  are  divisible,  according  to  the 
extent  of  their  duration.(c) 

Classifleation. — Estates  may  be  classified  in  different  Division, 
ways.  Thus  they  may  be  distinguished  (i.)  with  reference 
to  their  quantities,  the  division  above  adverted  to  ;  or  (ii.)  as 
estates  of  freehold  or  less  than  freehold  ;  or  (iii.)  as  absolute 
or  conditional  estates ;  or  (iv.)  with  reference  to  the  modes 
ia  which  they  may  be  h.e\d.(d)  In  the  present  chapter 
estates  will  be  considered  under  each  of  these  heads. 

(i.)  Estates  with  Reference  to  their  Quantities. — Under  this 
head  estates  are  divisible  into  estates  in  fee  simple  ;  estates 
in  fee  tail,  or  estates  tail ;  estates  for  life  ;  estates  for  years  ; 
estates  at  will ;  and  estates  at  sufferance. 

(a)  Ante,  p.  21.  {h)  2  Bl.  Comm.  103  ;  1  Prest.  Est.  6,  21,  22. 

(c)  See  Co.  Litt.  345  a  ;  2  Bl.  Comm.  103  ;  Burton,  §  12  ;  1  Brest.  Est.  20. 
Rights  inferior  to  ownership  are  in  some  instances  similarly  divisible,  and  (with 
reference  to  their  duration)  are  commonly  called  estates. 

(d)  Ot  the  above  divisions  the  third  and  fourth  are  by  some  writers  treated 
as  a  single  division  of  estates,  according  to  their  '  qualities,'  i.e. ,  according  to 
the  incidents  of  ownership  other  than  duration  ;  this  division  being  opposed  to 
the  first  of  the  above  divisions  of  estates — viz.,  according  to  their  quantities  : 
1  Brest.  Est.  6,  7,  21,  22  ;  6  Craise,  t.  39,  s.  37. 
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Definition.  Estate  in  Fee  Simple. — The  greatest  in  quantity  of  tlie 

several  estates — an  interest  that  (as  previously  stated)  is 
practically  equivalent  to  absolute  ownership (c) — is  the  'estate 
in  fee  simple.'  This  may  be  defined  as  an  estate  which,  on 
the  death  of  the  person  in  whom  it  is  vested  for  the  time 
being,  passes  as  directed  by  his  will,  or  in  default  of  such 
testamentary  disposition,  passes  to  his  or  a  preceding 
owner's  '  heirs  general,'  that  is,  any  kindred,  however 
remote,  according  to  the  rules  of  succession  on  intestacy 
applicable  to  realty.  (/)  The  word  *  simple  '  imports  that  the 
fee,  or  inheritance,  is  not  limited  to  heirs  of  a  particular 
class.  The  owner  is  called  '  tenant  in  fee  simple.' 
Conditional  fee  At  common  law,  if  an  estate  were  granted  to  a  person 
at  common  law.  ^^^  ^j^^  j^^-^^  ^^  j^.^  boay_^.c.,  his  lineal  descendants  only— 

the  grantee,  if  he  had  issue,  or  his  issue  after  his  death, 
might  dispose  of  the  land  for  an  estate  in  fee  simple.  In 
default  of  such  disposition,  the  land  passed  on  the  death  of 
the  grantee  to  his  issue,  and  reverted  to  the  donor  or  his 
successors  on  failure  of  such  issue ;  and  if  the  grantee  had 
no  issue,  the  land  thus  reverted  on  his  death.  An  estate 
granted  in  these  terms  was  called  a  '  fee  simple  conditional,' 
or  '  conditional  fee,'  since  it  was  deemed  to  be  an  estate  in 
fee  simple  held  subject  to  an  implied  conditional  limita- 
tion((7)  whereby  the  fee  would  revert  to  the  donor  in  the 
events  above  mentioned. (//,) 

But  by  a  statute  of  Edward  !.,(*)  usually  called  the 
statute  Be  donis  conditionalihus  (a.d.  1285),  it  was  enacted, 
with  respect  to  estates  given  to  persons  and  the  heirs  of 
their  bodies,  that  from  thenceforth  the  will  of  the  donor, 
according  to  the  form  in  the  deed  of  gift  manifestly  expressed, 
should  be  observed  ;  so  that  they  to  whom  a  tenement  was  so 
given  under  condition  should  not  have  power  to  alienate  it, 
whereby  it  should  fail  to  remain,  after  the  death  of  the 
donee,  to  his  issue,  or  to  revert  to  the  donor  or  his  heirs  if 


Statute  Ue 
ilonis  condi- 
tionalihus. 


(e)  See  ante,  p.  22. 

(/)  See  Burton,  §  14  ;  2  Bl,  Comm.  104.     As  to  the  application  of  this  Jefi- 
uition  to  a  '  base  fee,'  sgq  post,  p.  127. 

(g)  As  to  which,  gee  post,  p.  46. 

(/t)  NeviVs  case.  Rep.  pf.  7,  33  a  ;   WilUon  v.  Berhky,  Plowd.  223,  235,  247  ; 
Litt.  8.  13  ;  Co.  Litt,  18  a,  19  a  ;  2  Bl.  Comm.  110. 

(/)  13  Edw.  1,  c.  1  (Statute  of  Westminster  2). 
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issue  failed.  Upon  the  construction  of  this  statute,  it  was 
held  that  a  gift  that  had  previously  conferred  a  conditional 
fee  no  longer  had  that  effect,  but  created,  instead,  a  new 
kind  of  estate,  to  which  the  name  of  '  fee  tail '  or  '  estate 
tail '  was  given  ;  and  that  an  estate  in  fee  simple  in  expect- 
ancy remained  in  the  donor.Q) 

The  statute  Be  donis  does  not  apply  to  interests  of  copy-  Statute  De 
hold  tenure ;  hence,  a  gift  of  a  copyhold  estate  to  a  person  appiTcabie  to 
and  the  heirs  of  his  body  creates  a  fee  simple  conditional  copyholds, 
of  the  same  nature  as  the  like  estate  in  lands  of  freehold 
tenure  prior  to  that  statute  ;   unless,  indeed,  a  special  custom 
of  the  manor  (or  '  custom  to  entail ')  authorize  the  creation 
of  estates  tail. (A;) 

Estate  Tail. — An  estate  tail  may  be  deBned  as  an  estate  Definition, 
deriving  its  existence  from  the  statute  De  donis  conditionali- 
hus — or  (in  lands  of  copyhold  tenure)  from  a  special  custom 
of  the  manor — and  capable  of  passing,  on  the  death  of  the 
owner,  to  heirs  of  the  body,  or  lineal  descendants,  only,  of 
the  grantee  of  the  estate.(/)      The  owner  is  called  '  tenant  Tenant  in  tail, 
in  tail,'  or,  sometimes  (where  he  is  the  original  grantee), 
'  donee  in  tail.'     The  descent  being  so  restricted,  the  estate  Quantity  of 
is  deemed  to  be  inferior  in  quantity  to  the   estate   in  fee  ^^^^ 
simple. 

Estates    tail     are    either    '  general '     or     '  special. '     Tail  '  General '  or 

Lieneral  is  where,  in  the  creation  of  the  estate,  the  donee  in   *^^^ 

tail  is  alone  mentioned  as  the  person  from  whose  body  the 

heirs  must  be  derived — as  where  land  is  given  simply  to  A. 

and  the  heirs  of  his  body.      Tail  special  is  where  both  the 

original  parents  are  specified — as  to  A,  and  the  heirs  of  his 

body  by  B.,  or  to  B.  and  the  heirs  of  her  body  by  A.,  or  to 

A.  and  B.  (a  man  and  woman),  and  the  heirs  of  their  two 

bodies.(;/t) 

Moreover,  an  estate  tail,  whether  general  or  special,   may  Classes  of 
___^ issue. 

(j)  2  Bl.  Comm.  112  ;  see^^os^,  p.  114. 

{k)  2  Bl.  Comm.  113  ;  Burton,  §  1284 ;  Co.  Litt.  60  b  ;  see  ante,  p.  33. 

{I)  1  Cruise,  t.  2,  c.  1,  s.  12.  The  word  'tail '  (Lat.  talliatum,  Fr.  taiU^) 
means  cut  down  or  restricted  :  2  Bl.  Comm.  112,  note  (th). 

(m)  Burton,  §  647  ;  Litt.  ss.  16,  25-30  ;  Co.  Litt.  21  a-25  b.  At  common 
law  an  estate  in  tail  special  was  created  by  a  gift  of  land  on  the  marriage  of  the 
donor's  daughter  or  cousin,  to  hold  in  frankmarriage  {in  libera  maritagio).  As 
to  this  form  of  donation  (which  has  long  been  obsolete),  see  2  Bl.  Comm.  115. 
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be  made  descendible  to  all  the  issue  in  their  order,  whether 
male  or  female,  as  in  the  preceding  examples ;  or  it  may  be 
confined  to  male  issue,  as  to  A.  and  the  heirs  male  of  his 
body — being  then  an  estate  in  'tail  male,'  the  descent  of 
which  must  be  traced  entirely  through  males ;  or  it  may 
be  restricted  to  female  issue,  as  to  A.  and  the  heirs  female 
of  his  body — in  which  case  it  is  an  estate  in  '  tail  female,' 
and  descends  through  females  exclusively. (w)  An  estate  in 
tail  female  is  very  rarely  met  with. 

Definition.  Estate  for  Life. — An  estate  for  life  is  an  estate  which  is 

limited  in  duration  to  the  life  of  the  tenant,  or  to  the  life 
or  lives  of  some  other  person  or  persons ;  as  where  land  is 
given  to  A.  for  the  term  of  his  life ;  or  to  A.  during  the 
life  of  B. ;  or  to  A.  during  the  lives  of  B.,  C,  and  D.(o) 
Where  the  land  is  held  during  the  life  of  another,  the  estate 
Estate ^«r  is  commonly  called  an  '  estate  pur  autre  me,'  and  the 
"cestui^uevic  P^^^on  whose  life  is  the  period  of  its  duration  is  called  the 
cestui  que  vie.(j>) 

If  an  estate  p)ur  autre  vie  is  granted  to  a  man  and  his 
heirs,  or  to  him  and  the  heirs  of  his  body,  the  heir  on 
whom  the  land  devolves  on  the  death  of  the  grantee  in  the 
lifetime  of  the  cestui  que  vie  is  deemed  to  take  it,  not  as  heir, 
but  as  '  special  occupant,'  that  is,  one  specially  pointed 
out  by  the  terms  of  the  grant  to  occupy  the  land.(2)  Where 
the  limitation  is  to  the  grantee  and  the  heirs  of  his  body, 
the  estate  p)ur  autre  vie  is  called  a  '  quasi-CDtail,'  being 
analogous,  as  regards  its  devolution,  to  an  estate  tail.(?-)  It 
seems  that  an  estate  j^i^r  autre  vie  may  be  limited  to  executors 
or  administrators  of  the  grantee,  as  special  occupants.(s) 

(?i)  Burton,  §  640. 

(o)  An  estate  granted  to  A.  for  one  hundred  years  (or  any  other  fixed  term), 
if  he  shall  so  long  live,  is  technically  not  an  estate  for  life,  but  a  chattel  interest 
merely,  although  it  ceases  on  the  death  of  A.     As  to  this,  sea  post,  p.  47. 

{p)  Litt.  s.  56. 

(q)  Williams,  Seisin,  167  ;  Atkinson  v.  Baker,  4  T.  R.  229 ;  Re  Barber's 
Settled  Estates,  18  Ch.  D.  624,  628,  60  L.  J.  Ch.  769,  29  W.  K.  909  ;  Re 
Michell,  Moore  v.  Moore  [1892],  2  Ch.  87,  61  L.  J.  Ch.  326,  66  L.  T.  366, 
40  W.  R.  375  ;  but  see  Burton,  §  731. 

(r)  Allen  v.  Allen,  2  Dru.  &  War.  307  ;  Williams,  Seisin,  166 ;  Re  BorUr's 
Settled  Estates,  ubi  supra. 

{s)  See  Ripley  v.  Watenoorth,  7  Ves.  425,  and  other  cases  cited  1  Cruise, 
t.  3,  c.  1,  ss.  49-54.  The  executors  or  administrators  in  such  case  hold  the 
estate  as  personalty  of  the  deceased  grantee  ;  see  1  Vict.  c.  26,  s.  6,  and 
post,  p.  73. 
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The  owner  of  an  estate  for  life  is  usually  called  '  tenant  Tenant  for  life, 
for   life,'  or  (less   frequently)  '  lessee   for   life ' ;  or,   where 
he  holds  during  the  life  of  another,  '  tenant  2^ur  mitre  vie.' 

An  estate  for  life  is,  of  course,  less  in  quantity  than  an  Quantity  of 
estate  in  fee  simple  or  in  tail ;  and  an  estate  pur  autre  vie  ^^^**  ^^^  '^^^' 
is  deemed  in  law  to  be  less  than  an  estate  for  the  tenant's 
own  life.(^) 

Estate  for  Years. — An  estate  for  years  is  an  estate  limited,  Definition, 
as  to  its  duration,  to  some  fixed  and  certain  period  of  time ; 
as  a  specified  number  of  years,  or  a  single  year,  or  any  less 
period  denoted  by  one  of  the  ordinary  divisions  of  time.(M) 
It  may,  however,  be  an  estate  held  from  year  to  year,  or 
(as  it  is  otherwise  called)  a  '  yearly  tenancy.'  This  con-  Yearly tenanny. 
sists,  in  the  first  instance,  of  a  certain  term  of  one  year ; 
but  unless  due  notice  to  terminate  the  estate  at  the  expira- 
tion of  the  year('t7)  be  given  by  either  the  grantor  or  the 
grantee,  it  becomes,  by  virtue  of  the  original  grant,  an  estate 
for  another  year,  reckoning  from  the  completion  of  the  first 
year ;  and  thus  a  new  year  is  continually  added  to  the  term 
as  often  as  the  previous  notice  which  would  secure  its 
expiration  is  omitted  to  be  g\Y&n.(yj)  So  also,  the  estate 
may  be  held  from  quarter  to  quarter,  or  from  month  to 
month,  or  from  week  to  week,  the  tenancy  in  each  of  these 
cases  being  similar  to,  though  for  a  shorter  certain  term 
than,  a  yearly  tenancy/-';) 

An  estate  for  years  is  sometimes  called  a '  term  ' ;   though  '  Term ' ; 
this  word,  in  its  primary  sense,  means  the  period  of  duration  'lessee.' 
of  an  estate  for  years.(3/)      The  grantor  and  grantee  of  the 
estate  are  called,   respectively,   *  lessor '  or    '  landlord,'  and 
'  lessee  '  or  '  tenant.' 

An    estate    for    years    is,    in  a   legal  sense,    inferior    in  Quantity  of 
quantity  to  an  estate  in  fee  simple,  or  in  tail,  or  for  life ;  ^^**- 
even  though  the  term  be   of  such  length  as  to  be   prac- 

(t)  2  BI.  Comm.  121 ;  Burton,  §  747. 

(m)  2  Bl.  Comm.  140  ;  Burton,  §  863.  As  to  the  divisions  of  time  in  English 
law,  see  2  Bl.  Oomm.  141. 

(v)  As  to  the  notice  required,  see  post,  p.  102. 

(u?)  Burton,  §  865  ;  Cattley  v.  Arnold,  1  J.  &  H.  651. 

{x)  See  Boicen  v.  Anderson  [1894],  1  Q.  B.  164,  disapproving  Sandford  v. 
Clarke,  21  Q.  B.  D.  398. 

(//)  Co.  Litt.  45  b ;  2  BI.  Comm.  143. 
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tically  a  perpetuity,  as  where  land  is  granted  for  a  term  of 
1000  years.  This  inferiority  is  due  to  the  fact  that,  in 
the  early  feudal  law,  a  tenant  for  years  had  not  a  right  of 
property  in  the  land.(2:) 

Estate  at  Will. — An  estate  at  will,  or  (as  it  is  commonly 
called)  tenancy  at  will,  is  an  estate  which  exists  for  so  long 
a  time  as  both  the  tenant  and  the  person  of  whom  he 
immediately  holds  desire  its  continuance,  and  no  longer.(a) 
This  estate  is  less  in  quantity  than  a  term  of  years. 

Estate  at  Sufferance.^ — An  estate  at  sufferance  is  the  in- 
terest of  a  person  who,  having  held  by  a  lawful  title,  con- 
tinues in  possession  after  his  title  has  determined,  without 
the  consent,  either  express  or  implied,  of  the  person  next 
entitled  to  the  possession ;  as  where  a  tenant  for  years 
remains  in  possession  after  his  term  has  expired. (&) 

(ii.)  Estates  of  Freehold  and  Less  than  Freehold. — Estates 
in  fee  simple  and  in  fee  tail  are  styled  '  estates  of  in- 
heritance.'(c)  Estates  of  inheritance  and  estates  for  life 
are  called  '  estates  of  freehold  ' ;  the  term  *  freehold,'  in  this 
connection,  having  reference  to  the  seisin  or  feudal 
possession,  and  being  applied  to  these  estates  inasmuch  as 
they  entitle  the  tenant  to  the  seisin. (tZ)  In  technical 
phraseology,  the  tenant  is  '  seised  in  his  demesne  * ;  which 
means  that  he  is  seised  of  the  land  itself,  and  is  not  merely 
entitled  to  the  seignory  or  services.  *  Seised  in  his 
demesne  as  of  fee/  or  '  as  of  fee  tail,'  denotes  seisin  of  an 
estate  of  inheritance ;  while  '  seised  in  his  demesne  as  of 
freehold'  signifies  seisin  of  an  estate  for  life.(e)  These 
technical  phrases,  however,  are  seldom,  if  ever,  used  at  the 


{z)  Co.  Lilt.  54  b  ;  Burton,  §  897.     See  tinle,  p.  11. 

(«)  Co.  Litt.  55  a;  2  Bl.  Couim.  145  ;  Burton,  §  19  ;  1  Cruise,  t.  10,  c.  1, 
c.  2,  8.  1  ;  Michardson  v.  Langridge,  4  Taunt,  128  ;  S.C,  and  notes  thereto, 
Tudor  R.  P.  Cas.  4  ;  James  v.  Dean,  11  Ves.  383,  391. 

(i)  2  Bl.  Comm.  150  ;  1  Cruise,  t.  10,  c.  2,  s.  1  ;  Mouse's  case,  Owen,  57  ; 
S.C.,  and  notes  thereto,  Tudor  R.  P.  Cas.  1. 

(c)  As  to  this  term  see  ante,  p.  6,  and  post,  p.  413 ;  and  as  to  the  term 
'descendible  estate,'  see  post,  p.  414. 

(d)  Litt.  s.  324  ;  1  Cruise,  t.  1,  p.  19;  Burton,  §  60  ;  2  Bl.  Comm.  104  ; 
Williams,  Seisin,  2,  4,  5  ;  ante,  p.  22. 

(e)  See  2  Bl.  Comm.  100. 
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present  day.  Since  the  seisin  of  land  of  copyhold  tenure 
is  in  the  lord  of  the  manor,  copyhold  estates  in  fee  simple, 
in  tail,  and  for  life  cannot  properly  be  termed  estates  of 
freehold.      They  are,  however,  qnasi-freehold  estates.(/) 

Estates  for  years,  at  will,  and  at  sufferance  are  distin-  Estates  less 
guished  as  estates  '  less  than  freehold,'  since,  being  chattels  "  ^°  '^^^  °  ' 
real,  they  do  not  entitle  the  tenant  to  the  seisin,  but  con- 
fer only  a  right  of  possession,  which  is  technically  inferior 
to  the  seisin  (g) — though  in  modern  law  there  is  practically 
no  difference  between  the  seisin  of  land  for  an  estate  of 
freehold,  and  the  possession  of  land  for  an  estate  for  years, 
as  regards  the  nature  of  the  posses8ion.(A) 

(iii.)  Absolute  and  Conditional  Estates. — An  estate  may  Absolute, 
be  called  '  absolute  '  when  the  ordinary  period  of  its  duration 
is  not  subject  to  abridgment  in  some  event  specified  or 
implied  in  a  deed  or  other  instrument  by  which  the  estate 
is  given.  In  the  foregoing  description  of  estates,  with 
reference  to  their  quantities,  they  are  defined  as  absolute 
estates.  An  estate  may  be  given  in  such  terms,  however,  Conditional 
that,  in  some  event,  stated  or  implied,  the  interest  of  the 
tenant  may  be  put  an  end  to,  or  may  determine  ipso  facto, 
before  the  completion  of  the  regular  period  of  duration  of 
such  an  estate,  and  it  may  then  be  termed  a  '  conditional 

estate. '(0 

Conditional  estates  comprise  estates  subject  to  conditions  Kinds  of 
subsequent,  and  estates  subject  to  conditional  limitations.       estates. 

Conditions  Subsequent. — A  condition  subsequent — also  Definition, 
called  a  '  condition  of  re-entry,'  or,  simply,  a  '  condition  ' — 
is  a  clause  annexed  to  the  grant  of  an  estate,  and  providing 
that,  on  the  occurrence  of  a  specified  event  (the  occurrence 
of  which  is  uncertain)  before  the  expiration  of  the  estate  in 
the  ordinary  course,  the  grantor  may  re-enter  on  the  land, 
or  (sometimes)  that,  in  such  event,  the  estate  granted  shall 

(/)  Co.  Cop.  s.  16. 

(//)  See  ante,  p.  11  ;  2  Bl.  Comm.  144;  Litt.  s.  324. 

(A)  An  estate  for  years  is  sometimes  spoken  of  as  an  interest  which  is  not 
ownership,  inasmuch  as  the  tenant  has  not  the  seisin.  Such  was,  originally, 
the  nature  of  a  tenancy  for  years  ;  but  by  its  recognition  as  an  estate  in  the 
land,  it  became  a  right  of  ownership  :  see  ante,  p.  ll. 

(/)  See  1  Prest.  Est.  24. 
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be  void.  Its  effect  is  that,  oa  the  occurrence  of  the  event, 
the  grantor,  or  any  person  entitled  under  him  to  the  benefit 
of  the  condition,  may  defeat  (that  is,  put  an  end  to)  the 
estate,  and  resume  the  former  estate  of  the  grantor  in  the 
land.(y)  For  this  purpose  an  entry  upon,  or  claim  to,  the 
land  is  necessary  ;  for,  till  this  takes  place,  the  estate 
continues  to  exist,  notwithstanding  the  occurrence  of  the 
event  upon  which  it  was  made  deterrainable.(A;) 

A  condition  subsequent  may  be  annexed  to  the  grant  of 
an  estate  in  fee  simple,  or  any  less  estate.  Thus,  the  fee 
simple  may  be  granted  subject  to  a  condition  that  if  the 
grantor  or  his  heirs  pay  the  grantee  or  his  heirs  a  sum  of 
money,  the  grantor  or  his  heirs  may,  within  the  period 
allowed  by  law  for  the  vesting  of  future  interest8,(Z)  re- 
enter  on  the  land  ;  (m)  or  an  estate  in  fee  simple  may  be 
granted  to  A.,  with  a  proviso  for  re-entry,  within  the  period 
last  mentioned,(^)  by  the  grantor  and  his  heirs  in  case  the 
grantee  discontinue  to  use  the  name  of  A.(n)  And,  in 
theory,  an  estate  in  fee  simple  is  held  subject  to  an  implied 
condition  of  re-entry  by  the  lord,  on  breach  by  the  tenant 
of  any  of  the  services  or  duties  incident  to  his  tenure  of  the 
land.(o)  As  will  hereafter  be  seen,  estates  for  years  are 
commonly  granted  subject  to  a  condition  of  re-entry  by  the 
lessor  or  his  heirs  on  default  by  the  tenant  in  payment  of 
rent,  or  in  the  observance  of  the  stipulations  contained  in 
the  lease.  (^) 

Definition.  Conditional   Limitations. — A  conditional  limitation  may 

be  described  generally  as  a  qualification  annexed  to  the 
grant  of  an  estate,  and  providing  for  its  termination,  or  for 
its  abridgment  by  operation  of  law,  upon  the  occurrence  of 


ij)  Litt.  8.  325 ;  2  BI.  Comm.  154. 

{k)  Litt.  8.  347  ;  2  Bl.  Comra.  155.  Except  that  where  the  estate  is  a  lease 
for  years,  and  the  condition  provides  that  it  shall  be  void  on  the  occurrence  of 
the  event,  the  estate  may  determine  without  entry:  see 2>ost,  p.  103. 

(/)  See  post  (rule  against  perpetuities),  p.  325. 

(m)  1  Sand.,  Uses,  210.  Such,  as  will  be  hereafter  seen,  was  the  ordinary 
form  and  effect  of  a  mortgage  of  land  at  common  law  :  post,  p.  222. 

(n)  1  Sand.,  Uses,  210.  As  to  the  effect  in  modem  law  of  a  devise  in  fee 
simple  subject  to  a  condition  subsequent,  Bee  post,  p.  461. 

(o)  2  Bl.  Comm.  153.  The  law  as  to  re-entry  for  breach  of  such  duties  by 
freeholders  is,  however,  obsolete,  see  ante,  p.  23,  and  post,  p.  461. 

{p)  Post,  p.  103. 
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some  event  which  may  or  may  not  happen,  and  which,  if  it 
happen,  must  precede  the  occurrence  of  the  event  upon 
which  the  estate  would  expire  if  it  had  been  given  uncon- 
ditionally. (§') 

Under  the  early  common  law,  it  was  essential  to  the  At  commoa 
validity  of  a  conditional  limitation  that  it  should  be  capable 
of  being  construed  as  limiting  the  duration  of  the  estate 
merely,  and  not  as  providing  for  its  abridgment.  Thus, 
where  land  is  granted  to  a  man  so  long  as  he  is  parson  of 
Dale,  or  while  he  continues  unmarried,  or  until  out  of  the 
rents  and  profits  he  shall  have  made  £500 — these  are  in- 
stances of  conditional  limitations  of  estates  for  life  that 
would  be  valid  at  common  law.  If  the  contingency 
happens  in  the  grantee's  lifetime  (when  he  ceases  to  be 
parson,  marries  a  wife,  or  has  received  the  £500),  the  estate 
terminates  ;  but  if  the  contingency  does  not  happen  before 
his  death,  the  estate  continues  throughout  his  life.  So,  if 
an  estate  be  granted  to  A.  for  a  certain  term  of  years,  if  he 
shall  so  long  live — this  is  a  conditional  limitation,  valid  at 
common  law,  of  a  term  of  years  determinable  by  the  death 
of  A.  before  the  end  of  the  term,  but  otherwise  continuing 
till  its  completion. (?')  But  if  land  be  granted  to  A.  for  his 
life,  but  should  B.  pay  A.  a  sum  of  money,  then  to  B.,  in 
this  case  the  conditional  limitation  would  be  void  under  the 
early  common  law  ;  since  B.'s  estate  would  necessarily  have 
effect  in  abridgment  of  the  estate  expressly  given  to  A.  for 
his  life,  and  the  early  law  did  not  admit  of  limitations  by 
means  of  which  an  estate  might  be  put  an  end  to  before 
its  expiration  according  to  the  terms  of  the  gift.(s)  An 
estate  could  be  thus  defeated  only  by  means  of  a  condition 
subsequent. 

A  conditional   limitation    may   be    made    to    take    effect,  By  way  of 
however,  in  abridgment  of  the  estate  to  which  it  is  annexed,  interesT^ 
by  means  of  the  creation    of    a   future    estate   of  the   kind 
known  as  an  executory  interest,  which  on  the  occurrence  of 
the  event  referred  to  in  the  limitation,  will  become  a  present 


(q)  See  2  Bl.  Comm.  155  ;  Fearne  C.R.,  274,  1  Prest.  Estates,  40  ;   Tn  re 
Maclm,  21  Ch.  D.  838,  30  W.  R.  887. 

(r)  2  Bl.  Comm.  143,  155. 

(s)  See  Fearne,  C.R.,  2(51  ;  1  Sand.,  Uses,  1.55. 
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estate,  and  thus  put  an  end  to  the  previoas  estate. (^)  The 
nature  of  executory  interests,  and  the  rules  applicable  to 
them,  are  considered  hereafter. (^i)  It  will  be  sufficient  to 
taention  here  that  they  were  not  recognised  by  the  early 
common  law,  but  are  governed  by  rules  of  later  introduc- 
tion. 
Distinguished  A  conditional  limitation  is  to  be  distinguished  from  a 
from  condition  condition  subsequent.      On  the   termination  or  abridgment 

subsequent.  ^  .  ,..,,..., 

of  an  estate  by  the  operation  of  a  conditional  limitation,  the 
next  subsequent  estate,  which  depends  on  such  termination 
or  abridgment  (and  which  may  be  either  an  estate  granted 
in  such  event  to  a  third  person, (y)  or  the  grantor's  former 
estate  reverting  to  him  or  his  successors),  becomes  imme- 
diately vested  without  any  act  being  done  by  the  person  so 
entitled  in  expectancy ;  whereas,  as  has  been  seen,  on'breach 
of  a  condition  subsequent,  entry  or  claim  is  necessary  to 
determine  the  estate. («(;) 
Conditional  Any  estate,  other  than  an  estate  in  fee  simple,   may  be 

limitation  at     „j,aQj^p^  subiect  to  a  conditional  limitation  of   the  common 

ccmmon  law       &  J 

not  applicable  law.  And  prior  to  the  statute  Quia  emptores,  the  fee  simple 
ee  simp  e.  ^^^  might  be  so  granted.  For  example,  land  might  be 
given  to  A.  B.  and  his  heirs  so  long  as  C.  D.  or  his  issue 
should  live,  or  so  long  as  CD.  and  his  heirs  should  be 
tenants  of  the  manor  of  Dale,  or  so  long  as  a  certain  tree 
should  stand  ;  and  upon  the  death  of  C.  D.  and  failure  of 
his  issue,  or  their  ceasing  to  be  tenants  of  the  manor,  or 
upon  the  falling  of  the  tree,  the  estate  reverted  to  the  donor 
or  his  heirs,  as  being  the  persons  having  (by  virtue  of  the 
absolute  estate  in  fee  simple  originally  vested  in  the  donor) 
the  right  of  reverter  upon  the  determination  of  the  estate 
granted  (x)  So  also,  as  has  been  seen,  the  conditional  fee, 
or  fee  simple  conditional,  of  the  common  law  was  an  in- 
stance of  an  estate  in  fee  simple  granted  subject  to  an  im- 
plied conditional  limitation. (y)  The  right  to  the  land  upon 
the  determination  of  the  estate  so  given  could  not,  however, 

(t)  See  Fearne,  C.K.,  274;  1  Prest.  Estates,  40.     For  examples,  see  j>o«« 
p.  149. 

{u)  See  post,  p.  143,  et  seq. 

(v)  See  post,  pp.  132,  149. 

(w)  2  Bl.  Comm.  155  ;  Co.  Lilt.  214  b. 

(x)  1  Sand.,  Uses,  208.  (y)  See  ante,  p.  40. 
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be  granted  by  the  donor  of  the  estate,  to  a  third  person, 
since  it  was  not  an  actual  interest  in  the  land. (a;)  And  the 
effect  of  the  statute  Quia  evvptores  was  to  prevent  the  grantor 
of  an  estate  in  fee  simple  from  reserving  to  himself,  either 
expressly  or  by  implication,  any  snch  right  in  the  land 
granted.  For  such  reservation  would  make  the  grantee  the 
tenant  of  the  grantor ;  and  the  statute  prevented,  for  the 
future,  the  grant  of  an  estate  in  fee  simple  to  be  held  of  the 
grantor  (ci)  Since,  therefore,  no  interest  in  expectancy  or 
right  of  reverter  can  remain  in  the  grantor,  or  any  person 
claiming  under  the  grantor,  of  an  estate  in  fee  simple  granted 
since  the  statute  Quia  emptores,  any  such  qualification  as 
above,  annexed  to  a  grant  of  the  fee  simple,  must  be  void  (Jj) 
Manorial  custom,  however,  furnishes  an  exception  to  this 
rule  in  the  case  of  the  fee  simple  conditional  in  copyhold 
land,  held  of  a  manor  in  which  there  is  no  custom  to  en- 
tail, (c) 

But  though  an  estate  in  fee  simple  cannot  be  determin-  Oth«rwise 
able   through   the   operation    of  a  conditional  limitation   of  executory 
the  common  law,  it  may  be  liable  to  be  defeated  or  abridged  interest. 
(within  the  period  allowed  by  law  for  the  vesting  of  future 
interests)  {cV)  by  means  of  a  conditional  limitation  under  the 
law  relating  to  executory  interests  (e). 

(iv.)  Estoies  vnth  Reference  to  the  Modes  in  which  they  Different 
may  he  held. — Estates  may  be  held  in  any  of  the  several  |^^  ^^.^tes. 

(z)  Co.  Litt.  18  a  ;  1  Shep,  Touch.  120  ;  and  Bce  post,  p.  114. 

(a)  See  ante,  pp.  22,  23  ;  Litt.  e.  140  ;  Co.  Litt.  98  b. 

(tj)  1  Sand.,  Use?,  208-209,  citing  2  Anderson,  138  ;  Third  Kep.  R.  P.  Com. 
p.  36  ;  Leake,  Digest  R.  P.,  36,  217  ;  Gray,  Perp.  19  ;  Collier  v.  McBean, 
L.  R.  1  Ch.  App.  81  ;  and  see,  p>  r  Jessel,  M.R.,  in  Collier  v.  Walters,  L.  R. 
17  Eq.  252,  261.43  L.  J.  Ch.  216,  29  L.  T.  868.  22  W.  R.  209.  See  also 
MuKgrave  v.  Brooke,  26  Ch.  D.  792,  54  L.  J.  Ch.  102,  33  W.  R.  211.  The 
validity  of  a  conditional  limitation  annexed  to  a  gift  in  tee,  giving  rise  to  a 
qualified  fee  simple,  with  possibility  of  reverter  (or,  as  it  is  sometimes  called,  a 
'  determinable  fee '),  has,  however,  been  assumed  by  great  autli'-rities  :  see 
dicta,  Rep.  pt.  10,  97  b  ;  Rpp.  pt.  11,  49  a;  1  P.  Wms.  70,  74,  75  ;  Co.  I  itt. 
1  b  ;  2  Lord  Uaym.  1148  ;  1  Prest.  Est.  431  etseq.  ;  Plowd.557  ;  1  Cruise,  t.  1, 
ss.  82-86 ;  2  Bl.  Comm.  155,  &c.  ;  but  it  is  believed  that  in  no  reported  case 
has  such  a  limitation  of  the  fee  simple  (as  distinguished  from  a  limitation  by 
wa\  of  executory  interest)  been  expressly  held  to  be  valid,  not  being  a  grant  by 
the  Crown. 

(c)  See  ante,  pp.  33,  40. 

{d)  See  post  (rule  against  perpetuities),  p.  225. 

(e)  1  Sand.,  Uses,  156.     For  examples,  see  post,  p.  149. 
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modes  in  whicli,  as  previously  explained,  rights  of  owner- 
ship may  be  enjoyed. (/)  Hence,  estates  may  be  either  in 
possession  or  (with  the  exceptieip  of  estates  at  will,  or  by 
sufferance)  in  expectancy  ;  and,  whether  in  possession  or 
expectancy,  may  be  held  in  severalty  or  community  ;  and, 
in  any  of  these  cases,  may  entitle  the  tenant  to  both  the 
legal  and  the  equitable  interest,  or  to  the  equitable  interest 
only. 

Arrangement  of  Topics. — In  the  following  chapters  of 
this  part,  estates  are  considered,  according  to  the  different 
modes  in  which  they  may  be  held,  under  the  four  heads  of 
Estates  in  Possession,  Estates  in  Expectancy,  Estates  in 
Community,  and  Equitable  Estates.  In  treating  of  estates 
under  the  first  three  heads,  they  are  assumed  to  be  held 
without  separation  of  the  legal  and  equitable  interests  ;  and 
estates  in  possession,  and  in  expectancy,  are  assumed  to  be 
held  in  severalty.  Distinctions  between  absolute  and  con- 
ditional estates  are  noticed  under  the  heads  of  Estates  in 
Possession  and  Estates  in  Expectancy.  Under  each  head 
the  subject  is  arranged  as  follows  : — First,  the  definition  of 
the  mode  of  holding ;  secondly,  the  creation  of  estates  so 
held — i.e.,  the  circumstances  under  which  such  estates  come 
into  existence  ;  thirdly,  the  rights  of  the  tenant,  which  are 
divided  into  rights  of  use  and  enjoyment,  and  rights  of 
alienation ;  fourthly,  the  determination  of  such  estates — i.e., 
the  events  in  which  they  cease  to  exist,  in  accordance  with 
the  terms  in  which  they  are  limited.  As  regards  the 
creation  of  estates,  however,  the  facts  or  events  that  give 
rise  to  them  are  merely  stated  generally,  as  the  full  descrip- 
tion of  such  facts  or  events  is  contained  in  a  later  part  of 
the  Yfork.^g) 

(f)  Ante,  pp.  2,  3.  (g)  Part  III.     See  ante,  p.  18. 


CHAPTER  III. 

ESTATES    IN  POSSESSION. 

Definition. — An  estate  is  said  to  be  '  in  possession  '  when  Estate  in 
the  tenant  is  entitled  to  the  immediate  use  and  enioyment  p°^^^i°° 
of  the  land  or  other  subject  of  the  e8tate.(a)  An  estate  is 
deemed  in  law  to  be  an  estate  in  possession,  although  the 
tenant  have  not  the  actual  seisin  or  possession  of  the  sub- 
ject, if  it  be  wrongfully  withheld  from  him  by  another; 
since  he  may  enforce  his  right  to  the  possession  by  legal 
process.  (&) 

The  distinctions  that  exist  between  the  different  estates 
as  regards  their  creation  and  determination,  and  the  tenant's 
rights  of  use  and  enjoyment,  apply  chiefly  to  estates  in 
possession.  In  the  present  chapter,  therefore,  each  estate 
is  considered  separately. 

Sect.  I. — Estates  in  Fee  Simple.(c) 

Creation  or  Acquisition. — An  estate  in  fee  simple  in  Modes  of. 
land  of  freehold  tenure  may  be  created  by  the  grant  of 
the  Crown,  as  lord  paramount,  where  there  is  no  existing 
estate  in  fee  simple  in  the  land — as  where  it  has  escheated 
to  the  Crown.(fZ)  As  regards  land  of  copyhold  tenure,  if  a 
customary  estate  in  fee   simple   has  determined  from  any 

(a)  As  to  ownership  in  possession,  generally,  see  ante,  p.  2. 

(6)  1  Sfeph.  Comm.  bk.  2,  ch.  7  ;  2  Bl.  Comm.  195 ;  cf.  Leach  v.  Jay,  9  Ch.  D. 
42,  47  L.  J.  Ch.  876,  39  L.  T.  242,  27  AV.  R.  99. 

(c)  For  the  definition  of  an  estate  in  fee  simple,  see  ayite,  p.  40. 

(d)  As  to  various  statutory  restrictions  on  the  alienation  of  Crown  lands,  see 
2)08t,  pt.  4,  ch.  6.  As  to  the  creation  of  estates  in  fee  simple  by  private  persons 
by  means  of  subinfeudation  prior  to  the  statute  Quia  emptores,  and  the  eflfect 
of  that  statute  with  respect  to  such  grants,  see  ante,  pp.  22,  23. 
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cause,  the  lord  of  the  manor  may,  as  has  been  seen,(e)  re- 
grant  the  land  for  a  new  copyhold  estate  in  fee  simple  ;  and 
he  may  also,  subject  to  certain  conditions  and  restrictions 
(imposed  chiefly  by  the  Copyhold  Act,  1894),  grant  estates 
in  fee  simple  in  parts  of  the  wastes  of  the  manor,(/) 
Grants  of  these  kinds,  which  are  of  rare  occurrence,  are 
the  only  modes  whereby  estates  in  fee  simple  can  be 
created,  in  the  sense  of  being  made  to  arise  as  new  estates. 
The  ordinary  (and  only  other)  mode  of  acquisition  of  an 
estate  in  fee  simple  is  its  transfer,  as  an  existing  estate, 
from  a  person  in  whom  it  is  vested,  to  the  person  by  whom 
it  is  acquired. 

Rights  of,  in  UsB  and  Enjoyment. — The  tenant  of  an  estate  in  fee 

yeneral.  simple    in    land    of   freehold    tenure   has,  in   general,  the 

rights  of  an  absolute  owner,  with  respect  to  the  use  and 
enjoyment  of  the  land.  Hence,  he  is  entitled  to  all  the 
profits  or  produce  of  the  land,  and  to  everything  that  may 
be  separated  (whether  intentionally  or  by  accident)  from  it ; 
and  he  may  use  and  deal  with  the  land,  and  with  every- 
thing comprised  in  that  term — as  buildings,  trees,  or 
minerals — as  he  may  think  fit ;  subject  only  to  the 
restrictions  which  the  law  imposes  on  absolute  ownership 
in  this  respect,  (^) 
iJestrictive  The  tenant  may,  however,  be  bound  by  covenants  entered 

into  by  himself,  or  by  a  preceding  owner,  restricting  the 
exercise  of  any  of  the  foregoing  rights.  If  such  a 
covenant  be  of  a  negative  or  prohibitory  character — e.g.,  a 
covenant  not  to  build  on  the  land — it  will  in  equity,  though 
not  at  common  law,(A^)  bind  not  only  the  covenantor,  bufc 
also  every  subsequent  owner  of  the  land,  except  a  pur- 
chaser who  has  acquired  it  without  notice  that  the  land 
is  subject  to  such  restriction — to  the  extent^  at  least,  that 
a  breach   of  the  covenant   will  be  restrained    by  injunc- 


(e)  Ante,  p.  31. 

(/)  See  ante,  p.  30. 

((/)  As  to  which,  see  ante,  p.  2. 

(h)  The  burden  of  a  covenant  does  not,  it  seems,  run  with  the  land  at  common 
Jaw,  except  as  between  landlord  and  tenant :  see  post,  p.  96  ;  Austerherry  v. 
Corporation  of  Oldham,  29  Ch.  D.  750,  33  W.  R.  807  ;  Third  Eep.  R.  P.  Cfom. 
53,  54. 


covenants. 
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tion.(t)  Bat  the  foregoing  rule  does  not  apply  to  an 
affirmative  covenant,  such  as  a  covenant  to  build  or  to  repair 
buildings,  (j) 

Where  an  estate  in  fee  simple  is  held  subject  to  a  con-  Where  liable 
ditional    limitation    by   way    of   executory   interest  (k)   the  ^°ast«°***^'* 
tenant  is  not  entitled  to  commit  waste  of  the  kind  called 
equitable  waste ;  but  he  cannot,  it  seems,  be  prevented  from 
committing  ordinary  waste.  (Z) 

The  rights  of  a  tenant  in  fee  simple  in  land  of  copyhold  Copyhold 
tenure,  as  to  use  and  enjoyment,  are  limited  by  the  lord's  |fa°bmt  ^  for 
rights  in  the  timber  and  minerals.  And  if  a  copyhold  waste, 
tenant  (whether  his  estate  be  the  fee  simple  or  a  smaller 
estate)  open  mines,  or  cut  timber,  or  do  any  other  act  on 
the  land  which  the  law  deems  waste,  or  permit  waste  on 
the  land  by  neglecting  to  repair,  &c. — such  act  or  omission 
on  his  part,  unless  warranted  by  special  custom  of  the 
manor,  or  duly  authorized  by  the  lord,  is  a  cause  of 
forfeiture  of  the  land  to  the  lord,  as  being  an  infringement 
upon  his  rights.(??i)  In  other  respects,  however,  the  rights 
of  a  copyhold  tenant  in  fee  simple,  as  to  use  and  enjoy- 
ment, are  the  same  as  where  the  tenure  is  freehold.  As 
has  been  seen,  copyhold  land  that  has  been  enfranchised 
under  any  of  the  Copyhold  Acts,  so  far  retains  the  character 
of  copyhold,  that  the  lord  has  the  same  rights  in  the  minerals 
as  before  the  enfranchisement,  unless  the  contrary  has  been 
agreed.  (?i) 

(i)  Ttdh  V.  Jloxhay,  2  Ph.  774,  and  see  other  cases  cited  in  2  Dart,  V.  &  P., 
863  et  seq. ;  Benah  v.  CoicUshaw,  9  Ch.  D.  125,  11  Ch.  D.  866,  48  L.  J.  Ch. 
830  ;  Xottingham  Patent  Brick  and  Tile  Co.  v.  Butler,  15  Q.  B.  D.  261,  16 
<}.  B.  D  778,  55  L.  J.  C.  L.  280,  54  L.  T.  444,  34  VV.  E.  405;  Collins  v. 
Castle,  30  Ch.  D.  243,  57  L.  J.  Ch.  76,  57  L.  T.  764,  36  W.  R.  300  ;  Spicer  v, 
Martin,  14  App.  Cas.  12,  58  L.  J.  Ch.  309,  60  L.  T.  546. 

{j)  Haywood  v.  Brunswick,  dc,  Biiilding  Society,  8  Q.  B.  D.  403,  51 
L.  J.  C.  L.  73,  45  L.  T.  699,  30  W.  R.  299;  London  and  South-Western 
Hallway  Co.  v.  Gomm,  20  Ch.  D.  562,  51  L.  J.  Ch.  530,  46  L.  T.  449,  30 
W.  R.  620  ;  Austerberry  v.  Corporation  of  Oldham,  29  Ch.  D.  750,  33  W.  K. 
807. 

{k)  See  ante,  p.  47. 

(I)  Turner  v.  Wriglit,  Johns.  740,  2  De  G.  F.  &  J.  234.  In  Rohinsonv. 
Litton,  3  Atk.  209,  and  Stamfidd  v.  Haberyham,  10  Ves.  272,  the  tenant  in 
ft^e,  with  an  executory  devise  over,  was  said  to  be  liable  for  ordinary  waste  in 
cutting  timber;  but  this  view  was  not  adopted  in  Turner  v.  Wright.  As  to 
what  constitutes  equitable  waste,  sq&  post,  p.  69. 

(jk)  Co.  Cop.  s.  57  ;  1  Watk.  Cop.  331.  As  to  the  lord's  right  to  minerals  and 
timber  in  copyholds,  see  ante,  p.  31  ;  and  as  to  what  is  waste,  see  post,  p.  65. 

(n)  Ante,  p.  37. 
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Alienation. — A  tenant  in  fee  simple  may,  in  general, 
dispose  of  the  fee  simple,  or  of  any  smaller  estate  or  other 
right  of  property  in  the  land,  either  by  alienation  inter 
vivos  (i.e.,  such  as  takes  effect  in  the  alienor's  lifetime)  or 
by  will.  In  the  case,  however,  of  a  conditional  fee  in  land 
of  copyhold  tenure,  the  birth  of  issue  is,  as  has  been  seen, 
a  condition  precedent  to  the  exercise  of  the  right  of  aliena- 
tion.(o) 

To  a  limited  extent,  however,  the  exercise  of  the  above- 
mentioned  rights  of  alienation  may  be  restrained  by  means 
of  a  condition  subsequent,  or  a  conditional  limitation  by 
way  of  executory  interest,  annexed  to  a  grant  of  the  estate, 
and  providing  for  its  forfeiture  or  defeasance  in  the  event 
of  any  alienation,  or  attempted  alienation,  contrary  to  the 
terms  of  the  condition  or  limitation.  Thus,  alienation  to 
a  particular  person,  or  the  sale  of  the  estate  out  of  the 
tenant's  family,  may  be  restrained  in  either  of  these  ways.(^) 
But  if  the  restriction  is  absolute  in  its  terms,  or  if  it  tend  to 
prevent  the  tenant  from  disposing  of  the  land,  it  is  deemed 
to  be  repugnant  to  the  nature  of  an  estate  in  fee  simple ; 
and  in  such  case,  as  will  hereafter  be  seen,  the  condition  or 
limitation  is  void,  and  the  estate  is  held  free  of  any  restraint 
on  alienation  (^) 

The  powers  of  alienation  and  other  powers  given  by  the 
Settled  Land  Acts,  1882  to  1890,  to  a  tenant  for  life  (as 
will  hereafter  be  seen)  are  by  the  Settled  Land  Act,  1882, 
extended  to  a  tenant  in  fee  simple,  with  an  executory 
limitation,  gift,  or  disposition  over,  on  failure  of  his  issue, 
or  in  any  other  event,  and  also  to  the  owner  of  a  base 
fee.(r)  Capital  money  arising  from  a  sale  or  other  disposi- 
tion under  the  Acts  by  such  a  tenant  in  fee  simple,  and 
investments  of  such  capital  money,  are,  however,  considered 
as  land,  and  are  held  and  devolve  in  the  same  manner  as 


(o)  See  ante,  pp.  40,  41. 

(p)  Litt.  s.  361 ;  Co.  Litt.  223  a  ;  Doe  v.  Pearson,  6  East  173  ;  In  re 
Macleay,  L.  R.  20  Eq.  186,  44  L.  J.  Ch.  441,  32  L.  T.  682,  23  \V.  11.  718. 
But  see  Attwater  v.  Attivater,  18  Beav.  330. 

(q)  See  post,  p.  332  ;  and  as  to  conditions  and  conditional  limitations,  and 
their  operation,  see  ante,  p.  45  et  seq. 

(r)  45  &  46  Vict.  c.  38,  s.  58  (ii.).  (iii.).  ^Qepost,  p.  77  ;  lie  Morgan,  24 
Ch.  D.  114.    As  to  the  meaning  of  the  term  base  lee,  nee  post,  p.  127. 
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the  land  would  have  been  held  and  have  devolved  if  it  had 
not  been  disposed  of.(s) 

Determination. — An  estate  in  fee  sim  pie  in  land  of  Modes  at 
freehold  tenure  expires  only  in  the  event  of  its  passing 
to,  and  becoming  vested  in,  the  Crown,  by  escheat,  for- 
feiture,(^)  or  otherwise.  In  such  case,  the  fee  simple 
merges  in  the  absolute  ownership  of  the  Crown. (w)  This, 
however,  can  occur  only  where  the  land  is  held  directly 
of  the  Crown.  Where  it  is  held  of  a  mesne  lord  (as  the 
lord  of  a  manor),  and  he  acquires  it  by  one  of  the  above 
modes,  the  fee  simple  is  not  thereby  extinguished,  but 
merely  reverts  to  the  lord.  An  estate  in  fee  simple  in 
land  of  copyhold  tenure  expires  on  its  passing  by  escheat, 
forfeiture,  or  otherwise  to  the  lord  of  the  manor  ;  since  it 
thereby  becomes  merged  in  his  freehold  estate. 

Sect.  II. — Estates  Tail.(v) 

Creation. — An  estate  tail  is  created  by  a  grant  of  the  Mode  of. 
estate,  either  inter  vivos  or  by  will. 

Use  and  Enjoyment. — The  rights  of  a  tenant  in  tail,  Rigbts  of. 
as  to  use  and  enjoyment,  are  similar,  in  all  respects,  to  those 
of  a  tenant  in  fee  simple. 

Alienation. — The  present  law  as  to  the  right  of  alienation  Old  law  as  to. 
enjoyed  by  a  tenant  in  tail,  cannot  be  explained  without 
some  reference  to  the  history  of  the  subject.  The  origin  of 
this  right,  and  the  methods  of  alienation  formerly  in  use, 
will,  therefore,  be  first  noticed ;  and  the  present  law  on  the 
subject  will  be  afterwards  considered. 

Origin  and  Former  Methods  of  Alienation. — The  restriction  Effect  of  the 
on  alienation  imposed  by  the  statute  De  donis conditionalibus  ^j^j'^^^^    ^ 
has  already  been  referred  to.(w)     Its  effect  was  to  deprive 
the   tenant   of   the   power   of    disposing   of  the    land    for 
any  estate  to  endure  beyond  the   term   of  his   life.      For 

(s)  Ss.  22  (5),  34  ;  and  seej)ost,  p.  87. 

(t)  As  to  these,  see  jjosi,  pt.  3,  chs.  10,  11.  («)  See  ante,  p.  19. 

{v)  For  the  definition  of  an  estate  tail,  see  ante,  p.  41.  (iv)  Ante,  p.  40. 
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though  a  conveyance  of  an  estate  of  inheritance  by  a 
tenant  in  tail  was  not  absolutely  void  under  the  statute, 
it  was  ineffectual  as  against  the  claims  of  his  issue,  or 
of  any  person  having  an  interest  in  the  land  subsequent  to 
the  estate  tail. (a:)  The  inalienable  estates  of  inheritance, 
or  '  strict  entails/  to  which  the  statute  thus  gave  rise,  were 
found,  in  course  of  time,  to  be  productive  of  many  incon- 
veniences. For  landowners,  however,  they  had  some 
advantages.  Thus,  the  land  was  not  answerable  for  the 
debts  of  the  tenant's  predecessor ;  and  the  estate  was  not 
liable  to  forfeiture  for  treason  or  felony  beyond  the  tenant's 
life. 

Though  attempts  were  frequently  made  to  procure  a 
repeal  of  the  statute  De  donis,  it  remained  in  full  operation 
for  nearly  two  hundred  years.(y)  But  at  length  a  mode 
was  contrived  whereby  a  tenant  in  tail  might  alienate  the 
inheritance  notwithstanding  the  statute — which  was  thus 
virtually  repealed.  In  Taltarum's  case,  decided  by  the 
Court  of  Common  Pleas  in  the  year  1472,(2;)  it  was,  in 
effect,  held  that  a  tenant  in  tail  might,  by  means  of  a 
fictitious  suit,  bar  his  issue  and  all  subsequent  estates  in 
expectancy,  and  thus  acquire,  or  dispose  of,  an  estate  in  fee 
simple.(a)  This  proceeding — which  was  called  a  '  recovery' 
or  (usually,  and  to  distinguish  it  from  a  real  adjudication 
in  an  action)  a  '  common  recovery  ' — was,  in  form,  an  action 
for  recovery  of  the  land.  It  was  brought  by  a  person  who 
was  feigned  to  have  a  title  superior  to  that  of  the  tenant  in 
tail.  In  the  course  of  the  proceedings,  another  person,  who 
was  feigned  to  be  the  original  donor  of  the  estate  tail,  and 
to  have  warranted  (J)  the  title  to  the  estate,  was  called  upon 


{x)  1  Cruise,  t.  2,  c.  2,  s.  4.  The  aHenation,  in  general,  caused,  a  '  dis- 
continuance '  of  the  estate.  The  heir,  and  the  lord  entitled  in  expectancy,  had 
then  a  special  remedy,  called  &  formedon,  given  th^m  by  the  statute  ;  and  this 
remedy  was  alterwards  extended  to  persons  entitled  in  remainder  after  the 
estate  tail  (see  Burton,  §  643). 

(y)  2  Bl.  Comm.  116  ;  Sir  Anthony  Mildmay^s  case,  Eep.  pt.  6,  40  a. 

(2)  Year-book  12th  Edw.  4,  19  ;  Tudor  L.  C.  R.  P.  695. 

(a)  In  TaltarunCs  case  the  decision  was  against  the  validity  of  the  recovery 
in  question  in  that  case ;  but  the  view  of  the  Court  was  in  favour  of  recoveries 
as  a  general  mode  of  barring  estates  tail. 

(6)  The  proceedings  were  bahcd  upon  the  old  law  of  warranty  of  title  (as  to 
which,  see  Burton,  §§  675-681).  Warranties  of  title,  having  become  obsolete, 
were,  in  efiect,  abolished  by  stats.  3  &  4  Will.  IV.,  c.  27,  s  39,  and  3  &  4 
Will.  IV.,  c.  74,  s.  14. 


ESTATES   IN    POSSESSION.  57 

hj  the  tenant  in  tail  to  defend  the  title  according  to  his 
pretended  warranty.(c)  He,  however,  failed  to  appear  for 
that  purpose ;  and  thereupon  judgment  was  given  for  the 
demandant  (the  person  bringing  the  action)  to  recover  the 
fee  simple ;  which  judgment  was  effectual,  not  only  against 
the  tenant  in  tail,  but  also  against  all  issue  on  whom  the 
estate  tail  might  have  devolved,  and  all  estates  and  interests 
subsequent  to  the  estate  tail.  Usually,  however,  the  land 
was,  in  the  first  instance,  conveyed  by  the  tenant  in  tail  to 
a  third  person  (called  the  '  tenant  to  the  'prmcipe  ').(d)  The 
action  was  then  brought  against  this  person,  and  he  called 
upon  the  tenant  in  tail  to  defend  the  title ;  and  the  tenant 
in  tail,  in  his  turn,  called  upon  the  pretended  original  donor, 
as  above  explained.  This  proceeding,  which  was  called  a 
'  recovery  with  double  voucher,'  was  adopted  to  obviate  some 
inconveniences  of  a  technical  kind  that  might  otherwise 
attend  the  recovery. (e) 

By  statutes  of  Henry  YII.  and  Henry  VIII.,  a  tenant  in  Fines, 
tail  was  enabled  to  alienate — at  least,  as  against  himself  and 
the  issue  on  whom  the  estate  tail  might  have  devolved — by 
another  proceeding,  called  a  fine.(/)  A  '  fine '  was  the 
termination,  by  agreement,  of  a  fictitious  suit,  whereby 
the  i^arty  suing  (g)  was  acknowledged  to  be,  and  became, 
the  owner  of  the  land. (A)  Enrolment  of  the  fine  on  the 
records  of  the  Court,  and  its  proclamation  several  times 
in  open  court,  were  required  for  the  completion  of  the 
transaction.(i)  The  operation  of  a  fine  in  barring  an  estate 
tail  was,  however,  dififerent  to  some  extent  from  that  of  a 

(c)  'I his  was  called  'vouching  to  warranty.'  The  person  so  vouched  to 
warranty  (who  was  usually  the  crier  of  the  Court)  was  called  '  the  common 
vouchee. ' 

(d)  The  writ  by  which  the  action  was  commenced  was  called  prcecipe  quod 
reddat. 

(e)  See  hereon,  and  generally  as  to  common  recoveries,  2  Bl.  Comm.  357 
et  seq.  ;  Burton,  g§  683-697  ;  5  Cruise,  t.  36. 

(/)  4  Hen.  7,  c.  24,  explained  by  32  Hen.  8,  c.  36  ;  5  Cruise,  t.  35,  c.  9, 
88.  3-11. 

{g)  The  party  against  whom  the  action  was  brought,  and  who  was  said  to 
'  levy  '  the  fine,  was  called  the  '  cognizor,'  from  his  acknowledging  the  right  of 
the  other  party,  who  Avas  called  the  'cognizee.' 

(h)  Fines  had  been  used  for  the  transfer  of  land  before  they  were  made  avail- 
able for  the  ban-ing  of  estates  tail  :  see  5  Cruise,  t.  35,  c.  1. 

(i)  5  Hen.  TV.,  c.  14 ;  1  Kich.  III.,  c.  7  ;  4  Hen.  VII.,  c.  24  ;  23  Eliz.  c.  3. 
By  the  stat.  11  &  12  Vict.  c.  70,  fines  are  to  be  deemed  to  have  been  levied 
with  proclamations. 
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common  recovery ;  for  though  the  statutory  bar  by  fine 
bound  the  tenant  and  all  persons  on  whom  the  estate  tail 
might  thereafter  have  devolved,  it  did  not  bar  estates  sub- 
sequent to  the  estate  tail.  After  the  death  of  the  tenant  in 
tail,  and  failure  of  issue,  the  land  might  be  recovered  by 
the  person  in  whom  the  next  estate  in  succession  was 
vested.(y)  Since  an  estate  in  fee  simple  created  by  fine 
was  liable  to  be  thus  defeated,  it  was  called  a  '  base  fee.*(7i;) 
Since  the  person  to  whom  the  land  was  adjudged  by  a 
common  recovery  or  fine  was  not  usually  intended  to  hold  for 
his  own  benefit,  a  deed  to  declare  the  uses  of  the  recovery 
or  fine  was  an  ordinary  incident  of  the  transaction. 
The  effect  of  this  deed  was  to  pass  the  ownership  of  the 
land — according  to  the  law,  hereafter  explained,  respecting 
declarations  of  use  (l) — from  the  party  to  whom  the  land 
was  adjudged,  to  any  person  in  whose  favour  the  use  was 
declared  by  the  deed.(m) 

The  proceedings  above  described  were  not  used  for 
^TOpyhowf '  barring  estates  tail  in  lands  of  copyhold  tenure.  Where, 
by  special  custom,  an  estate  tail  might  be  held  in  copyhold 
land,(?i)  the  custom  frequently  prescribed  also  the  mode  of 
barring  the  entail ;  but  in  the  absence  of  any  special  custom 
for  this  purpose,  the  entail  was  barred  by  surrender,  the 
ordinary  mode  of  alienation  of  copyhold s.(o) 


Modes  of 


Abolition  of 
fines  and 
recoveries. 


Present  Law  as  to  Alienation. — In  alienation  by  fines  and 
recoveries,  much  inconvenience  was  frequently  experienced, 
and  considerable  expense  was  always  incurred,  owing  to 
the  numerous  and  elaborate  formalities  incident  to  the 
proceedings ;  most  of  which,  being  merely  fictitious,  were 
of  no  practical  value.  The  law  on  this  subject  remained 
unaltered,  however,  till  the  year  1833,  when  it  was  amended 
by  a  statute  of  that  year,  the  Fines  and  Recoveries  Act, 


{j)  1  Cruise,  t.  2,  c.  2,  e.  14  ;  5  Cruise,  t.  35,  c.  9,  s.  52  ;  Burton,  §§  700-706. 

{k)  The  term  base  fee  was  also  applied  to  an  estate  in  fee  simple  granted  by 
the  tenant  without  fine  or  recovery,  which  was  therefore  liable  to  be  defeated, 
under  the  statute  De  donis,  by  his  issue,  as  well  as  by  persons  having  ulterior 
estates  in  the  land.     As  to  base  fees  under  the  present  law,  b^q  post,  p.  127. 

(I)  See  post,  pp.  146,  353. 

(m)  2  BI.  Comm.  363. 

(«)  See  ante,  p.  33. 

(o)  Burton,  §  1285. 


ESTATES   IX   POSSESSION.  59 

1833.(^)  This  statute  abolished  fines  and  recoveries  as  from 
the  31st  December  1833  5(5)  and,  as  from  that  date,  enabled  Modeof  bar- 
a  tenant  in  tail  to  dispose  of  the  land  (r)  entailed  for  an  fand^^lS-^'^ 
estate  in  fee  simple  absolute,  or  for  any  less  estate,  as  hold  tenure, 
against  all  persons  who  might  have  claimed  it  by  virtue  of 
the  estate  tail  (that  is,  as  against  himself  and  all  issue  on 
whom  the  estate  tail  might  have  devolved),  and  also  as 
against  all  persons  whose  estates  might  have  taken  effect 
after  the  determination,  or  in  defeasance,  of  the  estate  tail:(.s) 
provided  that,  where  the  land  should  be  of  freehold  tenure, 
the  disposition  should  be  made  by  a  mode  of  conveyance 
(other  than  a  will,  and  not  being  merely  a  contract  to  con- 
vey) that  would  have  been  applicable  if  the  estate  had  been 
the  fee  simple ;  and  that  such  conveyance  should  be  made 
by  deed ;  and  that  the  deed — unless  it  should  be  a  lease  for 
twenty-one  years  or  less — should  be  enrolled  in  the  Court  of 
Chancery  (now  in  the  Central  Office  of  the  Supreme  Court 
of  Judicature)  (t)  within  six  calendar  months  after  its 
execution.(%)  The  deed,  if  duly  enrolled,  takes  effect  from 
the  time  of  its  execution ;  except  that  it  will  be  void  as 
against  a  subsequent  deed,  enrolled  before  it,  whereby  the 
land  has  been  conveyed  to  a  purchaser,  (v) 

The  deed  by  which  an  estate  tail  is  barred  under  the  Disentailing 
Fines  and  Recoveries  Act,  may  be  either  a  conveyance  to  a  ^ 
purchaser  or  other  transferree,  or  a  deed  by  which  the 
tenant  grants  the  land  to  a  person  to  hold  to  the  use  of 
himself  (the  tenant)  and  his  heirs,  as  tenants  in  fee  simple. 
The  effect  of  a  deed  of  the  latter  kind  is  to  vest  an  estate  in 
fee  simple  in  the  grantor.  («6')  It  is  called,  distinctively,  a 
'  disentailing  deed,'  and  is  resorted  to  where  the  tenant 
desires  to  acquire  and  retain  the  fee  simple. 

(p)  Stat.  3  &  4  Will.  IV.,  c.  74.  (7)  S.  2. 

(r)  In  this  Act  the  word  'lands'  extends  to  manors,  advowsons,  rectories, 
tithes,  rents,  &c.  (s.  1). 

(«)  S.  15  ;  and  see  s.  21  ;  MiUbank  v.  Vane  [1893],  3  Ch.  79  ;  62  L.  J.  Ch. 
629  ;  68  L.  T.  735. 

(<)  Kiiles  of  Supreme  Court,  1883,  Ord.  Ixi.  r.  9. 

(«)  Ss.  40,  41. 

(v)  S.  74.  Qucere,  whether  the  purchaser  has  priority  where  he  has  express 
notice  of  the  earlier  deed  :  cf.  s.  38  of  the  Act ;  and  see  Sugden,  R.  P.  Stat., 
238,  239  ;  1  Hayes,  Conv.,  165. 

(to)  As  to  the  operation  of  a  declaration  of  use,  see  post,  pp.  146,  353. 
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]\iode  of  With  respect  to  estates  tail  in  lands  of  copyhold  tenure, 

of  copyholds!  ^  ^^®  "^^*  provides  that   the    estate,    if   it    is  an    estate    at 

law,(cc)  is  in  every  case  to  be  disposed  of  by  surrender ;(]/) 

and    that    the    surrender    need    not   be  enrolled  otherwise 

than  on  the  court  rolls  of   the   manor  to  which  the  land 

belongs.(2:) 

Estates  tail  It  will  be  observed  that  the    Act    expressly  excepts    a 

will  oTcon-  ^    '^^  *^^  ^  contract  from  the  modes  by  which  an  estate  tail 

tract.  may  be  disposed  of. (a)     A  testamentary  disposition  by  a 

tenant  in  tail  is  void.(&)     And  though,  if  he  contract  to 

sell  the  land,  the  contract  may  be   enforced   against   him 

during  his  life,  yet,  if  he  die  before  he  has  conveyed  the 

land    the    contract    will    be    void    as  against  all  issue  on 

whom  the  estate  tail  might  devolve,  and  persons  claiming 

subsequent  estates. (c)     This  rule,  however,  does  not  apply 

when  the  sale  is  made  under  the  powers  given  to  tenants 

in  tail  (as  presently  mentioned)  by  the  Settled  Land  Acts, 

1882  to  1890.(^) 

Conveyance  by      If  a  conveyance  by  which  a  tenant  in  tail  is  expressed  to 

not  enrolled :    transfer  an  estate  in  the  land  is  not  duly  enrolled  according 

effect  of.  to  the  requirements  of  the  Fines  and  Recoveries  Act,  and  is 

not  a  conveyance  under  the  powers  given  by  the  Settled 

Land  Acts,    1882    to    1890,    the    estate    acquired    by    the 

transferree  will  not  be  valid  as  against  persons  other  than  the 

tenant  himself,  claiming  either  as  issue  of  the  donee  in  tail, 

or  as  being  entitled  to  subsequent    estates  in  the  land.(c) 

It  will   be  valid,  however,  as  against  the  tenant  himself, 

during  his  life.      And  it  may  afterwards  become  valid  to  all 

intents ;   for  the   Fines   and  Eecoveries  Act  provides  that 

where  a  tenant  in  tail  of  land  has  created  a  voidable  estate 

[x)  I.e.,  as  distinguished  from  a  merely  equitable  estate  tail,  as  to  which  see 
X>ost,  p.  182. 

{y)  S.  50  ;  as  to  surrenders  of  copyholds,  see  post,  p.  369. 

{z)  S.  54. 

(a)  S.  40. 

(fc)  Co.  Litt.  Ilia. 

(c)  See  s.  47  ;  Sug.  R.  P.  Stats.  197  ;  Hall- Dare  v.  Hall  Dare,  29  Cli.  D. 
133,  revd.  on  appeal,  31  Cb.  D.  251,  55  L.  J.  Cli.  154,  64  L.  T.  120,  34 
W.  R.  82  ;  Bavhes  x.  JSwall,  34  Oh.  1).  415,  3G  Ch.  D.  716,  56  L.  J.  Ch.  254, 
832,  56  L.  T.  21,  35  W.  R.  2«8,  765. 

{d)  8eej)ost,  p.  62. 

(e)  Morgan  v.  Morgan,  L.  R,  10  Eq.  99  ;  Mills  v.  Capel,  L.  R.  20  Eq.  692 
44  L.  J.  Ch.  674,  33  L.  T.  158. 
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in  the  land  in  favour  of  a  purchaser  for  value,  that  estate 
shall  be  confirmed  by  any  subsequent  disposition  made  by 
the  tenant  under  the  Act ;  unless  such  disposition  be  made 
in  favour  of  a  purchaser  for  value,  who  has  not  express 
notice  of  the  voidable  estate.(/)  And  leases  made  by  tenants 
in  tail  in  possession,  for  terms  not  exceeding  twenty-one 
years,  at  a  rack-rent,  (^)  or  not  less  than  five  sixth  parts  of 
a  rack-rent,  are  exempted  by  the  Act  from  the  requirement 
of  enrolment  of  the  deed.(/^) 

The  right  of  alienation  in  the  mode  prescribed  by  the  Right  of  alien 
Fines  and  Eecoveries  Act  is  incident  to  an  estate  tail  (i) —  ation  msepar- 

^  '         ably  incident 

as  was  formerly  the  right  to  bar  the  estate  by  recovery  or  to  estate  tail, 
fine — notwithstanding  any  expression  of  a  contrary  intention 
on  the  part  of  the  donor  of  the  estate,  or  any  condition  or 
conditional  limitation  annexed  to  the  grant  of  the  estate 
with  the  intention  of  restricting  such  alienation.  Since  the 
Act  enables  the  tenant  in  tail  to  dispose  of  the  land  as 
against  persons  whose  estates  might  have  taken  effect  in 
defeasance  of  the  estate  tail,  he  may,  by  barring  the  entail, 
convey  or  acquire  an  estate  free  from  any  condition  or 
conditional  limitation  which  may  have  been  annexed  to  the 
grant  of  the  estate  tail. (7') 

The  right  of  a  tenant  in  tail  with  regard  to  alienation  Birth  of  issu& 
difiers,  it  will  be  observed,  from  the  power  of  alienation  ^'^^  essential, 
that  was  enjoyed  by  the  owner  of  an  estate  in  fee  simple 
conditional  at  common  law — and  which  is  at  the  present 
day  incident  to  an  estate  of  that  nature  in  land  of  copyhold 
tenure — in  that  the  birth  of  issue  of  the  tenant  in  tail  is 
not  a  condition  precedent  to  the  existence  of  the  right  of 
alienation.  (^') 

The  general  right  of  alienation  enjoyed  by  a  tenant  in  Exceptions., 
tail  is  subject,  however,  to  some  exceptions.      Estates  tail 

(/)  3  &  4  Will.  rV.,  c.  74,  s.  38  ;  Sug.  K,  P.  Stats.  238 ;  Hankey  v.  Martin, 
49  L.  T.  560. 

{g)  As  to  meaning  of '  rack-rent,'  see  infra,  p.  94. 

(k)  3  &  4  Will.  IV.,  0.  74,  ss.  15,  41.  And  see  40  &  41  Vict.  c.  18  (the 
Settled  Estates  Act,  1877),  s.  46. 

(i)  As  to  alienation  where  the  estate  tail  is  in  expectancy,  see  post,  pp.  125-127. 

(j)  Corbet's  case,  Hep.  pt,  1,  83  a  ;  Dawkins  v.  Lord  Penrhyn,  6  Ch.  D.  318, 
325,  326,  affirmed  in  H.  L.,  4  App.  Cas.  51,  48  L.  J.  Ch.  304,  39  L.  T.  583,  27 
W.  R.  173. 

(i)  See  ante,  p.  40. 
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Alienation 
under  Settled 
Land  Acts. 


granted  by  the  Crown,  in  reward  of  services,  cannot  be 
barred,  even  as  against  the  tenant's  issue,  while  the  ulterior 
estate  expectant  on  the  failure  of  the  estate  tail  continues 
in  the  Crown. (/)  And,  in  some  cases,  inalienable  estates 
tail  have  been  created  by  private  Acts  of  Parliament.  And 
an  estate  in  tail  special  cannot  be  barred  by  a  donee  of  the 
estate,  after  the  existence  of  issue  capable  of  inheriting  has 
become  impossible,  through  the  donee's  spouse  from  whom 
the  issue  was  to  proceed  having  died,  and  there  being  no 
issue  living ;  (m)  for  in  such  case  (as  will  hereafter  be  seen) 
the  surviving  donee's  estate  is  reduced  to  an  estate  for 
life.(w) 

The  powers  of  alienation,  and  other  powers  given  by 
the  Settled  Land  Acts,  1882  to  1890,  to  tenants  for  life(o) 
are,  by  the  Settled  Land  Act,  1882,  extended  to  tenants  in 
tail — including  those  who  are  by  statute  restrained  from 
barring  or  defeating  the  entail,  and  although  the  reversion 
is  in  the  Crown  ;  except  where  the  land,  in  respect  of  which 
the  tenant  is  restrained  from  alienation,  was  purchased  with 
money  provided  by  Parliament,  in  consideration  of  public 
services.(^)  Capital  money  arising  from  a  sale  or  other 
disposition  of  land  under  these  Acts  by  a  tenant  in  tail,  and 
investments  of  such  capital  money,  are,  however,  considered 
as  land,  and  are  held  and  devolve,  in  the  same  manner  as 
the  land  would  have  been  held  and  have  devolved  if  it  had 
not  been  disposed  ot(g) 


Modes  of. 


Failure  of 
issue. 


Determination. — An  estate  tail  expires  where,  on  the 
death  of  the  original  donee  of  the  estate,  or  of  a  succeeding 
tenant,  there  is  a  total  failure  of  issue  of  the  donee,  or  (if 
the  estate  is  limited  in  special  tail,  or  to  issue  of  one  sex 


(I)  34  &  35  Hen.  VllL,  c.  20  ;  3  &  4  Will.  IV.,  c.  74,  s.  18. 

(m)  3  &  4  Will.  IV.,  c.  74,  s.  18  ;  see  ante,  p.  41. 

(n)  See  infra,  p.  64.  Formerly,  a  widow  who  was  tenant  in  tail  ex provisione 
viri — i.e.,  by  gift  of  her  husband  or  any  of  his  ancestors — could  not  bar  the 
entail,  unless  with  the  concurrence  of  the  person  who  would  be  entitled  to  enter 
if  she  were  dead  (stats.  11  Hen.  VII.,  c.  20,  and  32  Hen.  VIIL,  c.  36,  s.  2  ;  Bur- 
ton, §  708),  but  this  restriction  has  been  removed  by  the  Fines  and  Eecoveries 
Act,  except  as  to  estates  tail  under  settlements  prior  to  that  Act  (3  &  4 
Will.  IV.,  c.  74,  s.  16). 

(o)  SeCjpost,  p.  76. 

(p)  45  &  46  Vict.  c.  38,  s.  58. 

■(q)  See  es.  22  (5),  34 ;  andpcwf,  p.  87. 
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only)  a  total  failure  of  issue  entitled  to  succeed.  And 
where  the  estate  is  limited  in  special  tail,  it  ceases  to  exist 
as  an  estate  tail,  although  the  donee  be  living,  on  the  possi- 
bility of  issue  becoming  extinct.(/') 

Where  an  estate  tail  has  been  given  subject  to  a  condition  Operation  of 
subsequent,  or  subiect  to  a  conditional  limitation,  the  estate  •^"^l*!"'!  °^ 

f  .       i  .  .  .  conditional 

may  be  determined  or  expire  prior  to  the  failure  of  issue,  limitation. 
by  virtue  of  the  condition  or  limitation,  (s) 

Again,  a  disposition  by  the  tenant  in  tail  whereby  he  dis-  Where  barred, 
poses  of,  or  acquires,  an  estate  in  fee  simple,  under  his  power 
of  barring  the  entail,  of  course  extinguishes  the  estate  tail. 

In  the  case  of  an  estate  tail  in  land  of  copyhold  tenure,  Enfranchise- 
an  enfranchisement  at  common  law  of  the  land,  by  con-  jj^j^  *'°^^" 
veyance  of  the  freehold  in  fee  simple  by  the  lord  of  the 
manor  to  the  copyhold  tenant  in  tail,  extinguishes  the 
copyhold  estate  tail.(^)  But  an  enfranchisement  effected 
under  any  of  the  Copyhold  Acts  has  not  this  effect,  but 
merely  converts  existing  copyhold  estates  into  estates  of 
freehold  tenure. (24) 


Sect.  III. — Estates  for  LiFE.('y) 

Creation. — A.n  estate  for  life  is  created  either  by  the  act  of  By  act  of 
a  party — -or,  in  other  words,  by  means  of  an  express  grant,  ^^^^^ ' 
•either  inter  vivos  or  by  will,  for  the  life  of  the  grantee,  or  by  operation  <•£ 
for  the  life  or  lives  of  some  other  person  or  persons  (pur  ^^^^^    ^^ 
autre  vie)  (yj) — or  through  the  mere  operation  of  law,  that 
is,  independently  of  any  act   done  with   the   intention   of 
creating  an  estate.      Of  estates  for  life  by  operation  of  law 
there  are,  however,  only  three  instances,  namely,  the  '  estate 
tail    after    possibility   of    issue    extinct ; '    the    interest,    at 

(r)  See  infra,  p.  64. 

(«)  See  ante,  pp.  45,  46. 

{t)  Dunn  V.  Green,  2  P.  Wms.  9 ;  ChaUoner  v.  Murhall,  2  Ves.  524 ;  Ex 
parte  School  Board  for  London;  In  re  Hart,  41  Ch.  D.  547,  58  L.  J.  Ch.  752, 
60  L.  T.  817,  38  W.  R.  61 ;  Scriv.  Cop,  50,  328. 
-(«)  See  57  &  58  Vict.  c.  43  (Copvhold  Act,  1894),  s.  21  (2). 

(v)  For  definition  of  an  estate  for  life,  see  ante,  p.  42.  An  estate  for  life  is 
in  practice  occasionally  fjranteii,  subject  to  the  payment  by  the  tenant  of  an 
annual  rent,  and  to  covenants  similar  to  those  contained  in  leases  for  years.  In 
such  case  it  is  usually  called  a  '  lease  for  life.' 

{w)  See  further  as  to  creation  of  an  estate  ^r  autre  vie,  post,  p.  72. 
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(1)  estate  tail 
after  possi- 
bility of  issue 
extinct, 


(2)  estate  of 
husband  J  w re 
mciriti, 


(3)  estate  in 
dower. 


common  law,  of  a  hasband,  in  his  marital  right,  in  his  wife^s 
real  estate ;  and  the  interest  of  a  widow  in  her  deceased 
husband's  real  estate. 

An  estate  tail  after  possibility  of  issue  extinct  occurs 
where  an  estate  has  been  limited  in  tail  special,(ic)  and  the 
tenant  has  survived  the  person  from  whom,  as  wife  or 
husband  of  the  tenant,  or  as  one  of  the  two  donees  of  the 
estate  (as  the  case  may  be),  the  issue  under  the  entail  was 
to  proceed,  and  no  such  issue  is  living  ;  as  where  land  has 
been  given  to  A.  and  the  heirs  of  his  or  her  body  by  B.,  or 
to  A.  and  B.  and  the  heirs  of  their  two  bodies,  and  B,  dies 
leaving  no  issue  by  A.,  or  the  issue  by  A.  afterwards  fails  in^ 
A.'s  lifetime.  In  such  case,  the  estate  of  the  surviving- 
tenant  is  reduced  by  operation  of  law  to  a  life  estate.  Thi& 
estate  can  only  arise  by  the  death  of  the  person  from  whom 
the  issue  of  the  surviving  tenant  was  to  proceed.  During 
life,  the  possibility  of  issue  is  presumed  to  exist,  however 
advanced  the  age  may  he.(y) 

The  interest,  at  common  law,  of  a  husband,  by  marital 
right,  in  his  wife's  real  estate — an  interest  to  which  he  is 
entitled  so  far  only  as  his  rights  in  this  respect  are  not 
excluded  by  rules  of  equity  or  statutory  enactments  (z) — 
is,  in  the  first  instance,  an  estate  determinable  on  the  death 
of  either  the  husband  or  wife ;  but  subsequently,  under 
certain  conditions  hereafter  mentioned,  his  interest  becomes 
an  estate  (called  an  *  estate  by  the  curtesy ')  for  the  full 
term  of  his  life,  although  he  survive  the  wife ;  though  as 
regards  lands  subject  to  the  custom  of  gavelkind,  he  loses 
this  estate  by  his  re-marriage.(a) 

The  interest  of  a  widow  in  her  deceased  husband's  real 
estate  is  an  estate  to  which,  under  certain  conditions  here- 
after mentioned,  a  woman  is  entitled,  after  her  husband's 
death  for  the  term  of  her  life,  in  a  part  of  the  husband's 
lands.  This  interest  is  called  '  dower,'  or  (where  the  land  in 
which  it  exists  is  copyhold)  '  freebench.'     In  land  subject 


(x)  See  ante,  p.  41. 

(y)  See  Co.  Litt.  27  b,  28  a  ;  2  Bl.  Comm.  124,  125 ;  Leivia  Bowles's  casey 
Rep.  pt.  11,  79  b,  Tudor  L.  C.  R.  P.  37. 

(z)  As  to  which,  see  post,  pp.  432,  433. 

(a)  See  2  Bl.  Comm.  126  et  seq.  On  this  subject  generally,  see  post,  pp. 
426,  427. 
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to  the  custom  of  gavelkind,   and    occasionally  in  copyhold 
land,  the  interest  exists  only  daring  widowhood. (&) 

Use  and  Enjoyment. — The  tenant's  rights  of  use  and 
enjoyment  may  be  considered,  first,  generally;  and,  secondly, 
with  reference  specially  to  improvements,  emblements,  and 
fixtures. 

(i.)  General  Bights. — Liability  for  Waste. — The  tenant's  General  rights. 
rights  of  use  and  enjoyment,  so  far  as  they  extend, 
resemble  those  of  a  tenant  in  fee  simple  or  fee  tail. 
But,  as  regards  acts  the  effects  of  which  may  extend  beyond 
the  period  of  the  tenant's  life,  the  rights  of  a  tenant  for 
life  are  limited.  He  is  answerable  for  acts  of  '  waste '  Liability  for 
to  persons  entitled  in  succession  to  him  ;  unless,  indeed,  the  ^^^^^' 
estate  has  been  granted  to  him  expressly  '  without  impeach- 
ment of  waste^ — i.e.,  free  from  liability  for  waste;  (c)  or  unless 
the  estate  be  an  estate  tail  after  possibility  of  issue  extinct — 
the  exemption  from  liability  for  waste,  in  the  latter  case, 
being  due  to  the  estate  having  originally  been  an  estate  of 
inheritance,  (c?)  A  tenant  for  life  is  thus  liable  for  waste 
whether  the  tenure  of  the  land  be  freehold  or  copyhold ;  (e) 
and,  as  has  been  seen,  waste  by  a  copyhold  tenant  may  also 
be  a  ground  of  forfeiture  of  his  estate  to  the  lord  of  the 
manor.  (/) 

Waste,  generally,  is  the  destruction  or  material  alteration  Waste  defined, 
■of  things   forming   an  essential  part   of  land   (in    the  legal 
sense  of  that  word),  whereby  an  estate  of  inheritance  in  the 
land  is,  or  may  possibly  be,  diminished  in  value,  or  other- 
wise injuriously  affected. (^)      Waste  caused  by  the  act  of  a 

(h)  See  2  Bl.  Comm.  129  et  seq.  On  this  subject  generally,  see  post,  pt.  3, 
c.  7,  8.  2. 

(c)  2  Bl.  Coram.  283.  But  by  the  Settled  Land  Act,  1882,  the  tenant  is  not 
liable  for  waste  in  respect  of  certain  acts  done  under  the  authority  of  that 
statute  :  see  ss.  6,  29,  35. 

(d)  Co.  Litt.  27  b  ;  2  Bl.  Comm.  125,  283.  A  remedy  for  waste  by  a  tenant 
for  life  or  years  was  first  given  by  the  Statutes  of  Marlbridge  (52  Hen.  III.,  c.  23) 
and  of  Gloucester  (6  Edw.  I.,  c.  5).  As  to  the  remedy  under  these  statutes  (the 
writ  of  waste),  which  was  abolished  by  stat.  3  &  4  Will.  IV.,  c.  27,  s.  36,  see 
2  Bl.  Comm.  283.  The  modern  remedy  is  by  action  for  damages,  or  for  an 
injunction  to  restrain  the  commission  of  waste:  see  infra,  p.  123. 

(e)  Cornish  v.  New,  1  Finch  220  ;  Scriv.  Cop.  214,  294. 
(/)  Ante,  p.  53. 

{(j)  2  Bl.  Comm.  281  ;  Burton,  §  718  ;  Jones  v.  Ohappell,  L.  K  20  Eq.  539, 
541,  44  L.  J.  Ch.  658  ;  Meux  v.  Cobley  [1892],  2  Ch.  253 ;  61  L.  J.  Ch.  449, 
66  L.  T.  86  ;  Doherty  v.  AUman,  3  App.  Ca.  709,  732,  733 ;  see  post,  p.  124. 

£ 
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Voluntary ; 


permissive. 


Question  of 
liability  for 
permissive 
waste. 


Waste  in 
timber  and 
other  trees. 


person  is  called  '  voluntary '  waste.  It  is  committed  chiefly 
by  felling  or  destroying  trees,  or  destroying  or  damaging 
buildings,  or  opening  mines  or  pits,  or  changing  the  course 
of  husbandry.  Waste  through  omission  to  do  acts,  or, 
as  it  is  called,  '  permissive '  waste,  consists  in  suffering 
buildings,  &c.,  to  decay  through  neglect  to  do  repairs.(A) 

That  a  tenant  for  life  is  liable  for  permissive  waste  is 
asserted  by  Sir  E.  Coke,  and  other  writers,  (i)  and  this  view 
has  been  adopted  in  some  judicial  deci8ions.(y)  It  has  been 
held,  however,  in  several  modern  cases,  that  the  remedies 
afforded  by  the  rules  of  equity  for  waste  are  not  available 
against  a  tenant  for  life  in  respect  of  permissive  waste  ;  (/j) 
and  it  has  lately  been  held  that  pecuniary  damages  in 
respect  of  such  waste  cannot  be  recovered  against  the 
tenant,(/)  or  his  personal  representative  after  his  death  ;  (m) 
unless,  indeed,  the  tenant  has  acquired  the  land  subject  to  a 
stipulation  or  condition  that  he  shall  keep  buildings  or  other 
objects  in  repair — in  which  case  he,  or  his  personal  repre- 
sentative after  his  death,  will  be  liable  for  pecuniary 
damages  in  respect  of  any  breach  of  such  stipulation  or 
condition,  regard  being  had  to  the  state  of  repair  at  the 
time  when  he  acquired  possession. (%) 

With  regard  to  waste  by  the  felling  of  trees,  the  Settled 
Land  Act,  1882,  gives  power  to  a  tenant  for  life  of  land 
that  is  '  settled  land '  under  that  Act,  to  cut  and  sell  timber 
on  the  land,  which  is  ripe  and  fit  for  cutting,  although  the 
tenant  be  impeachable  for  waste  in  respect  of  timber ;  pro- 


(h)  Co.  Litt.  53  a;  Coke,  Inst.,  pt.  2,  145.  Leaving  demised  land  un- 
cultivated is  not  waste  :  per  Parke,  B.,  1  M.  &  W.  472. 

{{)  Co.  Litt.  53  a,  54  b  ;  2  Coke,  Inst.  pt.  2,  145;  see  2  Bl.  Comm.  281  ; 
1  Wms.  Saunders,  574, 

( j)  See  Yellowly  v.  Gower,  11  Ex.  274 ;  Davies  v.  Davies  (1888,  Kekewich,  J. ), 
38  fch.  D.  499,  57  L.  J.  Ch.  1093,  58  L.  T.  514,  36  W.  R.  399. 

(h)  Lansdowne  v.  Lansdowne,  1  J.  &  W.  522  ;  Warren  v.  BudaU,  1  J.  &  H. 
1  ;  Powys  V.  Blagrave,  Kay  495,  4  De  G.  M.  &  G.  448  ;  In  re  Hotchkys,  32 
Ch.  D.  408,  55  L.  J.  Ch.  546,  55  L.  T.  110,  34  W.  R.  569  ;  In  re  Courtier, 
34  Ch.  D.  136,  55  L.  T.  574,  35  W.  R.  85. 

(I)  Barnes  v.  Bowling  (1881,  Q.  B.  D. ,  Lopes  and  Stephen,  JJ.),  44  L.  T. 
809 ;  and  see  In  re  Cartwright,  Avis  v.  Newman,  infra. 

(m)  In  re  Cartwright,  Avis  v.  Newman  (1889,  Kay,  J.),  41  Ch.  D.  532,  58 
L.  J.  Ch.  590,  60  L,  t.  891,  37  W.  R.  612  ;  PhiUips  v.  Homfray,  24  Ch.  D. 
439,  455. 

(n)  Be  SUngley,  3  Mac.  &  Gor.  221  ;  Woodhouse  v.  Walker,  5  Q.  B.  D. 
404,  49  L.  J,  C.  L.  609,  42  L.  T.  770,  28  W.  R.  765 ;  Dashwood  v.  Mcujniac 
[1891],  3  Ch.  306,  336 ;  60  L.  J.  Ch.  809. 
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vided  the  consent  of  the  trustees  of  the  settlement,  or  an 
order  of  the  Court,  be  obtained  for  the  purpose.  Three- 
fourths  of  the  proceeds  of  the  sale  are  to  be  dealt  with  as 
capital  money  under  the  Act ;  and  the  other  fourth  part  is 
to  go  as  rents  and  profits,  and  therefore  belongs  to  the 
tenant  for  life.(o)  Subject  to  this  enactment,  however,  the 
cutting  of  timber,  or  certain  other  trees,  by  a  tenant  for  life 
is,  as  a  general  rule,  deemed  waste.  Oak,  ash,  and  elm  are, 
in  general,  timber,  if  they  are  upwards  of  twenty  years  old. 
Local  custom  may,  however,  determine  what  kinds  of  trees 
are,  or  the  age  at  which  they  become,  timbev.(j)). 

But  the  tenant  may  cat  timber,  in  the  usual  course,  on  land  Where  timber, 
that  is  cultivated  merely  for  the  production  of  timber. ($)  ^^^  ™^^ 
And  (independently  of  the  above  enactment)  if  timber  is 
decaying,  or  for  any  other  special  reason  ought  to  be  cut, 
the  Court  may  order  it  to  be  cut  and  sold,  and  the  interest 
of  the  proceeds  of  the  sale  to  be  paid  to  the  tenant  for  life, 
and  the  capital  to  be  secured  to  succeeding  owners. (?-)  The 
tenant  has  also  the  common  law  right  to  reasonable  '  estovers  ' 
or  *  botes,'  that  is,  an  allowance  of  wood  for  repair  of  his 
house,  for  fuel,  for  making  and  repairing  instruments  of 
husbandry,  and  for  repairing  hedges  and  fences ;  and,  for 
these  purposes  (or  the  first  of  them,  at  any  rate),  it  seems 
that  he  may  cut  timber.(s)  But  it  is  waste  to  take  more 
wood  for  estovers  than  is  necessary,  or  to  apply  it  for  any 
other  purpose.(^)  Underwood,  and  branches  usually  lopped, 
may  be  cut  by  the  tenant ;  also  trees  that  are  not  timber — 
with   the  exception   of  fruit    trees,   and    trees   planted   for 

(o)  45  &  46  Vict.  c.  38,  s.  35.  A3  to  the  life  estates  to  which  the  Act 
applies,  see  s.  2,  sub-ss.  1,  5,  and  s.  58,  a,nd  post,  p.  77.  As  to  trustees  of  the 
settlement,  see  s.  2,  sub-s.  8,  and  post,  p.  83.  And  as  to  capital  money,  see 
post,  p.  85. 

{p)  2  Bl.  Comm.  281;  Co.  Litt.  53a.  See  per  Jessel,  M.R.,  Eonywood  y. 
Ronywood,  L.  R.  18  Eq.  306,  311,  43  L.  J.  Ch.  652,  30  L.  T,  671,  22  W.  E. 
749. 

(q)  Honyivood  v.  Honywood,  supra;  Dashicood  v.  Magniac  [1891],  3  Cb. 
306  ;  60  L.  J.  Ch.  809. 

(r)  Tooier  v.  Annesley,  5  Sim.'  235  ;  TollemacJie  v.  loUemadie,  1  Hare  456 ; 
Earl  Cowley  v.  WeUe»Uy,  L.  R.  1  Eq.  656,  14  L.  T.  245,  14  W.  R.  528; 
Honyicood  v.  Honywood,  supra. 

(«)  Co.  Litt.  41  b,  53  b,  54  b;  2  BI.  Comm.  35,  122.  Estover  is  derived 
from  the  Norman-French  estqffer,  to  lurnish ;  the  Saxon  word  bote  is  synony- 
mous with  estover:  see  2  Bl.  Comm.  35. 

(<)  Gorges  v.  Stanfield,  Cro.  Eliz.  593  ;  Simmons  v.  Norton,  7  Bing.  640 
Com.  Dig.  Waste  (D) ;  5  Co.  Litt.  53  b. 
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ornament,  or  for  the  protection  of  banks,  &c.,(?t)  and  trees 
under  twenty  years  of  age,  which,  if  above  that  age,  would  be 
timber ;  unless,  in  the  latter  case,  the  trees  are  cut  to  allow 
of  the  growth  of  other  timber  in  the  same  plantation. (v) 

Voluntary  waste  in  buildings  is  committed  by  demolish- 
ing, or  otherwise  destroying  or  damaging,  buildings ;  or  by 
removing    fixtures    annexed    thereto,    as    wainscots,   doors, 
windows,  furnaces,  or  the  \ike.(w)     But  it  has  been  held 
that  it  is  not  waste  to  remove  a  building,  if  no  injury  is 
done  thereby  to  the  inheritance. (a?)     And,  though   Sir  E. 
Coke  states  that  the  building  a  new  house  is  vf&ste,(y)  it 
is  now  settled  that  this  is  not  the  law ;   at  any  rate,  where 
the  building  does  not  diminish  the  value  of  the  land.(«)     It 
seems  formerly  to  have  been  considered  waste  to  alter  a 
building,  so  as  to  change  its  character ;  (a)  but  it  may  be 
doubted  whether  it  would  be  now  so  held,  if  the  value  of 
the  building  were  not  diminished. (&)     The  destruction  of  a 
building  by  lightning  or  tempest  does  not  create  a  liability 
for  waste,  (c)     And  a  person  in  whose  house  or  buildings,  or 
on  whose  land,  a  fire  accidentally  occurs,  is  not  liable  for 
waste  through  damage  caused  thereby. (c?) 
;       Opening  new  mines  for  coal  or  other  minerals,  or  pits  for 
gravel,  lime,  clay,  brick,  stone,  or  the  like  (unless  for  repairs 
of  buildings  on  the  land),  is  waste.      But  the  tenant  may 
continue  the  working  of  mines  or  pits  that  were  open  when 
he  came  into  possession.(e) 

Waste  by  changing  the  course  of  husbandry  is  committed 

(u)  Co.  Litt.  53  a  ;  Pidgeley  v.  Bawling,  2  Col.  275  ;  Bateman  v.  Hotchkin, 
31  Beav.  486  ;  Phillipps  v.  Smith,  14  M.  &  W.  589  ;  Ilarl  Cowley  v.  WeUesUy 
L.  K.  1  Eq.  656,  14  L.  T.  245,  14  W.  K.  528. 

(v)  Honywood  v.  Horiywood,  supra. 

(w)  Co.  Litt.  53  a ;  2  Bl.  Comm.  281. 

(x)  Doe  d.  Gruhh  v.  Burlington,  5  B.  &  Ad.  507. 

(y)  Co.  Litt.  53  a. 

{z)  Lord  D'Arcy  v.  Ashwith,  1  Hob.  234 ;  Jones  v.  OJiappell,  L.  K.  20  Eq. 
639,  44  L.  J.  Ch.  658  ;  but  see  Smyth  v.  Carter,  18  Beav.  78. 

(a)  London,  City  of,  v.  Greyme,  Cro.  Jac.  181,  182  ;  Cole  v.  Green,  1  Lev. 
309  ;  2  lloll.  Abr.  815,  pi.  19. 

(i)  See  Young  v.  Spencer,  10  B.  &  C.  145 ;  Doliertyy.  Allman,  3  App.  Ca.  709. 

(c)  2  Roll.  Abr.  820  ;  1  Cruise,  t.  3,  c.  2,  s.  24 ;  2  Bl.  Comm.  281. 

(d)  Co.  Litt.  53  b  ;  and  see  14  Geo.  III.,  c.  78,  repealing  6  Anne,  c.  31. 

(e)  Co.  Litt.  53  b  ;  2  Bl.  Comm.  282  ;  Viner  v.  Vaughan,  2  Beav.  466  ; 
Earl  Cowley  v.  WellesJey,  L.  E.  1  Eq.  656,  14  L.  T.  245,  14  W.  E.  528. 
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by  the  conversion  of  one  kind  of  land  into  another  ;  as  the 
changing  of  arable  into  wood,  or  meadow  into  arable,  or  the 
converse  ;  or  by  stubbing  up  underwood. (/) 

Where  an  estate  for  life  is  granted  expressly  without  Equitable 
impeachment  of  waste,  the  tenant  is  free  from  liability  for  ^^*®- 
waste  of  any  kind,  except  such  as  is  prohibited  by  the  rules 
of  equity,  notwithstanding  the  terms  of  the  grant.  In 
equity,  although  a  life  estate  be  granted  without  impeach- 
ment of  waste,  the  tenant  is  liable  for  malicious  waste  ;  as 
demolishing  or  dismantling  a  mansion-house  ;  {g)  or  felling 
timber  planted,  or  left,  for  shelter,  or  ornament  of  a  mansion- 
house  or  grounds ;  (K)  or  grabbing  up  a  wood,  so  as  to 
destroy  the  wood  absolutely  (i) — unless,  indeed,  in  the  grant 
of  the  estate  he  be  expressly  empowered  to  commit  such 
waste.  And  the  rights  of  a  tenant  in  tail  after  possibility 
of  issue  extinct,  as  to  waste,  are  similarly  restricted, (j) 
Waste  of  this  kind  is  called  '  equitable  waste ' ;  since  a 
tenant  for  life,  without  impeachment  of  waste,  was  formerly 
liable  in  equity  only  for  such  waste,  and  not  at  common  law. 
But,  by  the  Supreme  Court  of  Judicature  Act,  1873,  the 
rule  of  equity  as  to  waste  of  this  kind  by  a  tenant  for  life, 
under  a  grant  without  impeachment  of  waste,  is  expressly 
made  a  rule  of  law  al80.(A;) 

(ii.)  Rights  with  Respect  to  Improvements,  Embleinents^  Improvements. 
and  Fioitures. — Any  improvements  of  the  land  by  a  tenant 
for  life,  even  though  of  a  permanent  nature,  must  be  effected 
at  the  sole  cost  of  the  tenant,(/)  unless  he  be  empowered 
by  the  terms  of  the  instrument  by  which  his  own  and  the 
succeeding  estates  in  the  land  were  created,  or  by  statute, 
to  charge  the  cost  of  the  improvements  upon  the  land. 
Extensive  and  beneficial  powers  in  this  respect  have  been 

(/)  Co.  Litt.  53  a,  53  b  ;  2  Bl.  Comm.  282  ;  Simmons  v.  Sorton,  7  Bing. 
640  ;  but  see  Jleux  v.  Cobley  [1892],  2  Ch.  253  ;  61  L.  J.  Ch.  449, 66  L.  T.  86. 

(g)   Vane  v.  Lord  Barnard,  2  Vem.  738. 
(A)  Bolt  V.  Lord  SomerviUe,  2  Eq.  Cas.  Abr.  759. 
(i)  Aston  V.  Aston,  1  Ves.  Sen.  263. 

( j)  Attorney-  General  v.  BvJce  of  MarV)&rorigh,  3  Madd.  498,  538. 
(h)  36  &  37  Vict.  c.  66,  s.  25,  sub-s.  3. 

(Z)  Nairn  v.  Marjoribanhs,  3  Russ.  582 ';  Hihhert  v.  Cooke,  1  S.  &  S.  552 ; 
Caldecott  v.  Broicn,  2  Hare  144. 
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given  to  tenants  for  life  by  modern  statntes,(m)  and  especially 
by  the  Improvement  of  Land  Act,  1864<,(n)  which  has,  in 
effect,  superseded  all  previous  statutes  relating  to  this  sub- 
ject. Under  this  Act,  as  extended  by  subsequent  Acts,(o) 
money  may  be  expended  or  raised  by  the  tenant,  with  the 
sanction  of  the  Board  of  Agriculture,(j))  for  various  improve- 
ments. These  include  drainage  and  irrigation  works, 
reclamation,  clearing,  and  planting,  &c.,  of  land ;  the 
making  of  embankments,  reservoirs,  railways,  docks,  canals, 
tramways,  roads,  piers  and  landing-places,  sewers,  &c.  ;  the 
erection  of  mansion-houses,  cottages,  farm-houses,  mills,  and 
other  buildings ;  the  laying  out  of  markets  and  market- 
places, and  of  gardens,  and  other  open  spaces  in  connection 
with  the  conversion  of  land  into  building  land  ;  the  sinking 
of  trial  pits,  &c.,  for  mines,  and  other  works.  The  money 
is  repayable,  with  interest,  by  instalments,  extending  over  a 
limited  number  of  years,  and  is  charged  upon  the  estates  of 
the  tenant  for  life  and  his  successors — as  between  whom,  the 
instalments  which  accrue  during  the  continuance  of  the  life 
estate  are  payable  by  the  tenant  for  life,  and  those  accruing 
subsequently  fall  on   the   persons  entitled  in  succession  to 

The  provisions  (hereafter  mentioned)  of  the  Agricultural 


fm''^''  ^''^'  Holdings  Act,  1883,  whereby  agricultural  tenants  are  en- 
titled to  compensation  for  improvements,  and  the  landlord 
is  entitled  to  charge  the  costs  of  improvements  upon  the 
inheritance  of  the  land,  apply  to  tenants  holding  by  leases 
for  lives  as  well  as  to  tenants  for  years,  (r) 


Emblements.         If  a  tenant  for  life,  having   sown   the   land,  dies  before 


(m)  8  &  9  Vict.  c.  56  ;  9  &  10  Vict.  c.  101,  amended  by  subsequent  Acts  ; 
27  &  28  Vict.  c.  114  (the  Improvement  of  Land  Act,  1864)  ;  34  &  35  Vict.  c.  84 
(Limited  Owners'  Eesidences) ;  40  &  41  Vict.  c.  31  (Reservoirs  and  Water 
Supply) ;  45  &  46  Vict.  c.  38  (Settled  Land  Act,  1882),  and  see  post,  p.  86, 
note  (n). 

(n)  See  preceding  note. 

(o)  See  note  (m),  supra, 

(p)  As  to  which,  see  post,  p.  412. 

(q)  See  Improvement  of  Land  Act,  1864  (supra),  ea.  26,  51-56,  66.  And 
see  the  Settled  Land  Act  Amendment  Act,  1887  (50  &  51  Vict.  c.  30),  as  to 
the  application  of  capital  money  arising  under  the  Settled  Land  Act,  1882,  in 
the  redemption  of  statutory  charges  for  improvements. 

(r)  46  &  47  Vict.  c.  61,  ss.  1-6,  29,  61.     See  infra,  p.  91. 
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harvest,  his  personal  representatives  will  be  entitled  to  the 
emblements,  with  liberty  to  come  upon  the  land  to  take 
them.(s)  The  tenant  himself  has  the  same  right  on  the 
determination  of  his  estate  in  his  lifetime — as  where  an 
estate  pur  autre  vie  determines  by  the  death  of  the  cestui  que 
vie ;  unless  the  estate  be  determined  through  the  tenant's 
Voluntary  act — as  by  surrender,  or  by  marriage  of  a  woman 
who  holds  during  widowhood,  or  by  other  breach  of  condition. 
Where,  however,  the  determination  of  the  tenant's  estate  by 
his  own  act  also  puts  an  end  to  the  estate  of  his  under- 
tenant—  as  where  A.,  holding  during  widowhood,  grants  a 
life  estate  to  B.,  and  then  marries,  whereby  B.'s  estate  as 
well  as  A.'s  determines — the  under-tenant  is  entitled  to 
emblements  ',{f)  except  that,  under  a  modern  statute,  such 
an  under-tenant  holding  at  a  rack-rent,(<'.)  continues  to  hold 
upon  the  terms  of  his  lease,  till  the  end  of  the  current 
year  of  his  tenancy,  in  lieu  of  having  emblements ;  and  the 
succeeding  owner,  in  such  case,  is  entitled  to  the  rent,  as 
from  the  expiration  of  the  estate  for  life.(^') 

Fixtures('w;)  set  up  by  a  tenant  for  life,  for  purposes  of  Fixtures. 
trade,  ornament,  or  domestic  convenience,  may  be  claimed 
by  his  personal  representatives  on  his  decease,  or  by  the 
tenant  himself,  if  his  estate  expires  in  his  lifetime,  as  against 
the  succeeding  owner  of  the  land.(a;)  And  the  Agricultural 
Holdings  Act,  1883,  gives  an  agricultural  tenant  holding 
for  lives  under  a  landlord,  the  same  right  to  remove 
fixtures,  &c.,  as  is  thereby  given  to  an  agricultural  tenant 
for  years,  (y) 


(s)  2  Bl.  Comm.  122  ;  Co.  Litt.  55  b,  56  a.  As  to  what  are  emblements,  see 
ante,  p.  8.  Hops,  though  growing  out  of  the  old  roots,  and  therefore  not  in 
strictness  emblements,  go  to  the  personal  representatives  of  the  tenant  for  life  ; 
probably  on  account  of  the  expense  of  cultivation :  Latham  v.  Attwood,  Cro. 
Car.  515;  1  Cruise,  t.  3,  c.  1,  s.  25. 

(t)  Com.  Dig.  Biens  (G)  ;  Co.  Litt.  55  b  ;  OlaniVs  case,  Eep.  pt.  5,  116  a  ; 
2  Bl.  Comm.  123,  124. 

(m)  As  to  the  meaning  of  this  term,  see  yost,  p.  94. 

{v)  14  &  15  Vict.  0.  25. 

{w)  As  to  what  are  fixtures,  see  ante,  p.  9. 

(x)  Lawton  v.  Lawton,  3  Atk.  13 ;  Lord  Dudley  v.  Lord  Warde,  1  Amb. 
113  ;  D'Eyncourt  v.  Gregory,  L.  R.  3  Eq.  382,  36  L,  J.  Ch.  107,  15  W.  R. 
186  ;  1  Wms.  Exors.  653  ;  Brown,  Fixt.,  191. 

(i/)  46  &  47  Vict.  c.  61,  ss.  34,  61.     See  infra,  p.  93. 
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THE    LAW    OF    PROPERTY    IN   LAND. 

Alienation. — Of  the  various  changes  made  by  modern 
legislation  in  the  law  of  property,  few,  if  any,  are  more 
important  than  the  enlargement,  by  recent  statutes,  of  the 
powers  of  alienation  exercisable  by  tenants  for  life.  But  as 
these  statutory  powers  exist  concurrently  with  the  rights  of 
alienation  previously  incident  to  life  estates,  the  latter  will 
be  first  considered.  And  since,  by  the  statutes  referred  to, 
the  effect  of  the  system  of  strict  settlement  of  land — under 
which  the  owner  in  possession  is  usually  a  tenant  for  life — 
has  been  considerably  modified,  the  discussion  of  the  statutes 
will  be  preceded  by  a  brief  explanation  of  the  nature  and 
operation  of  a  strict  settlement. 

Bights  of  Alienation  independent  of  Recent  Statutes. — By 
the  common  law,  a  tenant  for  the  term  of  his  own  life  may 
alienate  inter  vivos  to  the  extent  of  his  estate — that  is,  for 
the  term  of  his  life  or  less ;  but  he  cannot  grant  an  estate 
to  endure  beyond  the  term  of  his  life.  The  transferee  of 
the  tenant's  life  estate  acquires  an  estate  pur  autre  vie, 
that  is,  for  the  term  of  the  alienor's  life.(2) 

A  tenant  pur  autre  vie  may  alienate  in  his  lifetime, 
under  the  common  law,  for  the  term  of  the  life  of  the  cestui 
que  vie;  and  he  has  this  power,  although  the  estate  be 
limited  to  his  heirs  or  other  special  occupants  in  succession 
to  him  ;  and  even  though  there  be  a  further  limitation  to 
another  person  on  failure  of  his  heirs,  &c.  And  where  the 
estate  is  so  limited  as  a  quasi-entail — that  is,  to  the  tenant 
pur  autre  vie  and  the  heirs  of  his  body — he  can  make  such 
alienation  (whether  he  have  issue  born  or  not)  without 
observing  the  formalities  requisite  for  the  barring  of  an 
estate  tail.  And  he  can  grant  to  the  alienee  and  his  heirs  or 
others,  as  special  occupants,  whether  the  estate  has  been  so 
granted  to  him,  or  has  been  granted  to  himself  alone — that 
is,  without  mention  of  heirs  or  other  special  occupants.(a) 

But  at  common  law,  a  tenant  pur  autre  vie  could  not 
alienate,  as  above,  by  will.  Consequently,  if  a  tenant  pur 
autre  vie  of  land  of  freehold  tenure  died  during  the  lifetime 

(z)  See  ante,  pp.  42,  63. 

(o)  Co.  Litt.  41  b  ;  Saltern  v.  Saltern,  2  Atk.  376  ;  1  Prest.  Abstr.  438-440  ; 
Fearne,  C.  R.,  498 ;  In  re  Michell,  Moore  v.  Moore  [1892],  2  Ch.  87,  96,  61 
L.  J.  Ch.  326,  66  L.  T.  366,  40  W.  R.  375. 
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of  the  cestui  que  vie,  and  there  was  no  person  entitled  to 
hold  the  land,  either  by  virtue  of  an  alienation  by  the  de- 
ceased tenant  in  his  lifetime,  or  as  special  occupant,  the 
land  was  left  without  an  owner  ;  for,  so  long  as  the  cestui 
que  vie  lived,  it  could  not  revert  to  the  grantor,  he  having 
parted  with  his  interest  in  it  for  that  term.  In  such  case, 
any  person  might  take  possession  of  the  land  for  the  re- 
mainder of  the  life  of  the  cestui  qus  vie.  Such  possession 
was  called  *  common  occupancy,'  or  '  general  occupancy.' 
Until  possession  was  so  taken,  the  freehold  was  said  to  be 
in  abeyance.  (6)  If,  however,  the  land  were  of  copyhold 
tenure,  the  lord  of  the  manor  was  entitled  by  virtue  of  his 
seisin,  to  hold  the  land  during  the  rest  of  the  life  of  the 
cestui  que  vie.(c) 

Common  occupancy  was  abolished,  however,  by  a  statute  Its  abolition, 
of  Charles  ll.;(d)  and  bythat  Act,  as  subsequently  amended, 
provision  was  made  with  regard  to  the  testamentary  aliena-  Testamentary 
tion  of  an  estate  pier  autre  vie,  and  its  devolution  in  default  o/estetes  »Mr 
of  such  alienation.      These  enactments  were  repealed,  and  aiUre  vie. 
re-enacted  with  amendments,  by  the  Wills  Act,  1837.    That 
Act  empowers  the  owner  of  an  estate  pur  autre  vie  (whether 
of  freehold  or  copyhold  tenure)  to  dispose  of  the   same  by 
will,  whether  or  not  there  be  a  special  occupant ;  and  pro- 
vides, in   effect,  that,  in  default  of  testamentary  disposition 
of  the  estate,  if  it  pass  to  the  heir  as  special  occupant,  it 
shall  be  chargeable  with  the  debts  of  the  deceased  tenant, 
as  in  the  case  of  an  estate  in  fee  simple,  and  if  there  be 
no   special  occupant,   it  shall  pass  to  the   executor  or  ad- 
ministrator of  the  deceased  tenant ;  and  that  if  it  come  his 
executor   or  administrator,   either    as    special    occupant    or 
as  passing  to  him   by  virtue  of  the  Act,  where  there  is  no 
special  occupant,  it  shall  be  applied  in  the  same  manner  as 
the  personal  estate  of  the  deceased  tenant.(g)     It  seems  to 
be   doubtful,  however,   whether    an    estate  pur    autre    vie, 


(6)  Co.  Litt.  41  b,  342  b  ;  2  Bl.  Comm.  258. 

(c)  EoU.  Abr.  511  ;  1  Cruise,  t.  10,  c.  2,  s.  28  ;  see  ante,  p.  31. 

(d)  29  Car.  2,  c.  3  (Statute  cf  Frauds),  s.  12,  amended  by  14  Geo.  II.,  c.  20, 
8.  9.     These  enactments  do  not  apply  to  copyholds. 

(e)  1  Vict.  c.  26.  ss.  3,  6  ;  see  po«<,  p.  385  ;  Earl  of  Mount- Cashel  v.  Moore- 
Smyth  [18961  A.  C.  158. 
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limited  as  a  quasi-entail,  can  be  disposed  of  by  will  under 

this  statute.  (/) 
Conditions,  The  exercise  of   any  of   the   above-mentioned   rights  of 

&c.,  restrain-    alienation    incident    to    a    life    estate     may    be,    in    effect, 

ing  alienation.  .  ,  j  ^  i 

restrained,  either  absolutely  or  to  any  less  extent,  by  means 
of  either  a  condition  subsequent,  or  a  conditional  limita- 
tion,(^)  annexed  to  a  grant  of  the  estate,  and  providing  for 
its  forfeiture  or  defeasance  in  the  event  of  alienation,  or 
attempted  alienation,  contrary  to  the  terms  of  the  condition 
or  limitation. (/i) 
Conveyances  By  modem  statutes,  tenants  for  life  have  been  empowered 

purposer^        to  convey  the  fee  simple,  on   the  purchase  of  the  land  by 
under  statutes,  railway  companies  or  other  bodies,  under  statutory  author- 
ity'(^)  ^^^  on  the  sale  or  mortgage  of  the  land  by  the  order 
of  a  Court,  under  certain  circumstances. (y) 

Its  form  and  Strict  Settlement. — A  strict  settlement  of  land — the  chief 

effect.  purpose  of  which  is  to  secure  the  devolution   of  land  from 

each  owner  to  his  eldest  male  descendant — may  be  briefly 
described  as  a  grant  of  land  to  a  person  as  tenant  for  life, 
and  (by  the  same  instrument)  after  his  death  to  his  eldest 
son  as  tenant  in  tail  ;  and,  failing  the  estate  of  the  eldest 
son,  to  the  second  son  in  tail,  and  so  to  other  children. 
Until  a  tenant  in  tail  under  the  settlement  attains  the  age 
of  twenty-one  years,  there  is  no  owner  who,  by  virtue  of  his 
estate  in  the  land  (that  is,  independently  of  the  statutory 
powers  presently  mentioned)  can  alienate  the  fee  simple. 
For  the  owner  in  possession  has  a  life  estate  only ;  and 
though  the  person  entitled  in  succession  has  an  estate  tail, 
yet,  being  an  infant,  he  cannot  alienate.  Hence,  the  suc- 
cession of  the  child  on  the  death  of  his  father  (the  tenant 
for    life)  is    secured  during    the  child's   infancy.      On   his 


(/)  Ditton  V.  Dillon,  1  Ball  &  B.  77  ;  AUen  v.  Allen,  2  Dr.  &  War.  307 ; 
Re  Barber's  Settled  Estates,  18  Ch.  D.  624,  628,  50  L.  J.  Ch.  769,  29 
W.  R,  909. 

{g)  As  to  conditions  subsequent  and  conditional  limitations  generally  see 
ante,  pp.  45,  46. 

(/t)  See  2^ost,  p.  332,  and  cases  there  cited.  But  such  a  condition  or  con- 
ditional limitation  will  not  prevent  alienation  under  the  Settled  Land  Acts  :  see 
■post,  pp.  87,  88. 

{i)  8  &  9  Vict.  c.  18  (the  Lauds  Clauses  Consolidation  Act,  1845). 

0')  11  Geo.  4  &  1  Will.  IV.,  c.  47,  s.  12  ;  2  &  3  Vict.  c.  60. 
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attaining  the  age  of  twenty-one,  he  can,  with  the  concur- 
rence of  the  tenant  for  life,  bar  the  entail,  under  the 
provisions  of  the  Fines  and  Recoveries  Act  and  thereby 
acquire  an  estate  in  fee  simple  ;  (IS)  subject,  of  course, 
to  the  preceding  life  estate  vested  in  his  father,  if  the 
latter  be  still  living ;  and  subject  also  in  that  case,  to 
the  father,  as  tenant  for  life,  giving  his  consent  to  the 
barring  of  the  entail. (/)  Thereupon,  a  further  settlement  Re-settlement, 
is  usually  made,  whereby  the  land  is  limited — subject  to  the 
life  estate  of  the  father,  if  he  be  living — to  his  son  (lately 
the  tenant  in  tail)  as  tenant  for  life,  and  on  his  death,  to 
his  first  and  other  sons  or  children  in  tail,  as  in  the  previous 
settlement ;  the  alienation  of  the  fee  simple  (unless  under 
the  statutory  powers  presently  mentioned)  being  thus  again 
suspended,  till  a  tenant  in  tail  of  the  next  generation  shall 
attain  the  age  of  twenty-one.  And  this  process  of  settle- 
ment may  be  repeated  as  each  succeeding  tenant  in  tail 
reaches  the  age  of  twenty-one.(//i) 

In  order  to  provide  for  the  due  management  of  land  held  Powers  of 
in  strict  settlement,  powers  of  leasing,(7i)  and  other  powers  set^t°*^^ents" 
of  dealing  with  the  land — including,  sometimes,  a  power  of 
disposing  of  the  fee  simple  by  sale — have  commonly  been 
conferred  by  the  settlement,  either  on  the  tenant  for  life,  or 
on  trustees  appointed  by  the  settlement.  Formerly,  where 
the  settlement  contained  no  such  powers  of  dealing  with  the 
land,  or  powers  inadequate  to  the  requirements  of  the  case, 
a  private  Act  of  Parliament, (o)  authorizing  the  necessary 
dispositions  of  the  land,  was  sometimes  obtained.  But,  as 
will  be  seen,  the  Settled  Estates  Act,  1877,  facilitated  the 
alienation  of  settled  lands,  by  substituting  the  sanction  of 
the  Court  for  the  authority  of  Parliament,  for  this  purpose ; 
and  the  more  extensive  powers  of  alienation  given  by  the 
Settled    Land   Acts    render    unnecessary,    in    general,   the 

{k)  See  ante,  p.  59. 
{I)  See  post,  p.  126. 

(m)  As  to  strict  settlements  of  land,  see  4  Cruise,  t.  32,  c.  24,  ss.  6-17  ; 
3  Dav.  Conv.  pt.  1,  257  et  seq. ;  Elphinstone,  Conv.  359. 

(n)  By  the  statutes  12  &  13  Vict.  c.  26,  and  13  &  14  Vict.  c.  17,  validity  is 
given  under  certain  conditions  to  leases  made  by  a  tenant  for  life  in  excess  of 
his  leasing  power  under  the  settlement. 

(o)  As  to  private  Acts  of  Parliament,  see  2  Bl.  Comm,  344 ;  1  Steph.  Comm. 
ch.  21  ;  and  pest,  p.  409. 
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creation  of  express  powers  for  the  purpose  in  settlements  of 
land. 

The  Settled  Bights  of  Alienation  under  Recent  Statutes. — The  Settled 

Estates  Act,     ^^^^^^^  ^^^^  1877_ — rpj^-^  ^^^  q^^  ^-^^g  ^^  tenants  for  life  of 

settled  estates,  held  under  settlements  made  after  the 
1st  November,  1856,(2')  powers,  under  certain  conditions  and 
subject  to  certain  restrictions,  of  granting  leases  of  the 
settled  hereditaments  for  terms  not  exceeding  twenty-one 
years ;  (r)  as  well  as  further  leasing  powers,  exercisable  with 
the  sanction  of  the  Court,(s)  whatever  may  be  the  date  of 
the  settlement.  (^)  The  Act  also  empowers  the  Court,  under 
certain  conditions,  to  order  a  sale  of  the  settled  estate  on 
the  application  of  the  tenant  for  life ;  (u)  and  it  provides 
for  the  application  of  the  money  arising  from  the  sale  either 
in  the  redemption  of  the  land-tax,  or  any  incumbrance, 
upon  the  hereditaments  sold,  or  other  hereditaments  settled 
in  the  same  way,  or  in  the  purchase  of  other  hereditaments 
to  be  settled  in  the  same  way  as  the  hereditaments  sold,  or 
in  the  payment  of  the  money  to  any  person  becoming 
absolutely  entitled  ;  and  for  the  investment  of  such  money 
in  the  meantime,  and  payment  of  the  interest  thereof  to  the 
tenant  for  life.(^') 

Application  of        The  Settled  Land  Acts,  1882  to  1890. — The  provisions  of 
the  Acts.         ^jjQ  gettled  Estates  Act,  1877,  are  in  a  great  measure  super- 
seded by  those  of  the  Settled  Land  Acts,  1882  to  1890,(w) 
which  confer  upon  tenants  for  life  further  powers  of  aliena- 
tion, exercisable,  in  most  cases,  without  the  sanction  of  the 

{p)  40  &  41  Vict.  c.  18.  This  Act  repeals  and  re-enacts,  with  amendments, 
the  Leases  and  Sales  of  Settled  Estates  Act,  1856  (19  &  20  Vict,  c,  120),  and 
subsequent  amending  Acts. 

{q)  S.  57.  This  is  the  day  on  which  the  Leases  and  Sales  of  Settled  Estates 
Act,  1856,  came  into  operation. 

(r)  S.  46. 

(s)  I.e.,  the  Chancery  Division  of  the  High  Court  of  Justice. 

(OS.  4. 

(u)  Ss.  16,  23,  24,  38. 

(w)  Ss.  34,  36. 

{lo)  45  &  46  Vict.  c.  38  (the  Settled  Land  Act,  1882)  ;  47  &  48  Vict.  c.  18 
(the  Settled  Land  Act,  1884)  ;  50  &  51  Vi:;t.  c.  30  (the  Settled  Land  Acts 
Amendment  Act,  1887);  52  &  53  Vict.  c.  36  (the  Settled  Land  Act,  1889); 
53  &  54  Vict.  c.  69  (the  Settled  Land  Act,  1890). 
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Court  or  the  concurrence  of  any  person  entitled  in  succession 
to  the  tenant  for  life.  These  Acts  apply  to  land  of  any 
tenure,  which  is  the  subject  of  a  settlement  made  either 
before  or  after  the  date  of  the  commencement  of  the  Settled 
Land  Act,  1882  (the  1st  January  1883). 

The  term  'settlement,'  as  used  in  the  Acts,  means  any  Settiement and 
instrument  or  instruments   by  virtue  of  which  any  land,  or  un*der  the" 
any  estate  or  interest  in  land,  stands  for  the  time  being  Acts. 
limited  to,  or  in  trust  for,  any  persons  by  way  of  succes- 
sion.      And    '  settled   land '  under  the    Acts    means     any 
land,  or  estate  or  interest  in  land,  which  is  the  subject  of  a 
settlement.(a:) 

The  person  for  the  time  being  beneficially  entitled,  nnder  Tenant  for  life, 
a  settlement,  to  the  possession,  or  receipt  of  the  income  or  ^"'^.P^'^^ons 
rents  and  profits,  of  settled  land,  for  his  life,  is  the  tenant  of,  under 
for  life  under  the  Acts.(3/)      And  in  addition  to  the  tenant    ^    °'^' 
for  life  as  thus  defined,  certain  other  persons  have,  under  the 
Acts,  the  powers  thereby  given  to  the  tenant  for  life  ;  and  the 
provisions  of  the  Acts,  referring  to  a  tenant  for  life,  to  a 
settlement,   and    to  settled   land,  extend   to  each  of   such 
persons,  and  to  the  instrument   under  which  his  estate  or 
interest   arises,  and   to   the  land  therein  comprised.      The 
persons  referred  to  include  the  following,  whose  interests 
are,  in  a  legal  sense,  estates  for  life,  as  well  as  some  other 
persons  (z)  entitled  to  various  interests  in  land  : — (1)  a  tenant 
pur  autre  vie  not  holding  merely  under  a  lease  at  a  rent  ; 
(2)  a  tenant  for  his  own  or  any  other  life,  whose  estate  is 
liable  to  cease  in  any  event  during  that  life,  whether  by 
its  expiration,  or  by  conditional  limitation,  or  otherwise,  or 
to  be  defeated  by  a  executory  limitation,  gift,  or  disposition 
over,  or  is  subject  to  a  trust  for  accumulation  of  income  for 


(x)  S.   L.   Act,  1882,  s.  2,  snb-ss.  1,  2,  3  ;  He  Knowles,  27  Ch.  D.  ,707, 

54  L.  J.  Ch.  264,  51  L.  T.  655,  33  W.  R.  364. 

{y)   S.  L.  Act,  1882,  s.  2,  sub-ss.  5  and  10  (i.) ;  Re  Paget,  30  Ch.  D.  161, 

55  L.  J.  Ch.  42,  53  L.  T.  90,  33  W.  R.  898. 

(2)  Namely,  a  tenant  in  fee  simple,  with  an  executory  limitation  over  (see 
ante,  p.  54) ;  a  tenant  in  tail  (see  ante,  p.  62)  ;  a  tenant  for  years  determinable 
on  life,  not  holding  merely  under  a  lease  at  a  rent,  including  such  a  tenant  whose 
estate  is  liable  to  cease  in  any  event  during  that  life  [aeepost,  p.  102)  ;  a  person 
entitled  to  a  base  fee  (see  ante,  p.  54)  ;  and  a  person  entitled  to  the  income  of 
land  under  a  trust  or  direction  for  payment  thereof  to  him  during  his  own  or 
any  other  life  (see^jos^,  p.  182). 
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payment  of  debts  or  other  purpose ;  (a)  (3)  a  tenant  in  tail 
after  possibility  of  issue  extinct ;  and  (4)  a  tenant  by  the 
curtesy  (whose  estate  is  to  be  deemed,  for  the  purposes 
of  the  Acts,  an  estate  arising  under  a  settlement  made 
by  his  wife).(Z») 
Powers  under  The  powers  of  alienation  (c)  given  by  the  Acts  relate  to 
tie  Acts.  ^' -J  leases;  (ii.)  sales;  (iii.)  enfranchisements;  (iv.)  exchanges; 

(v.)  partitions  ;  (vi.)  mortgages. 
Leasing  (i.)  Leases.— The  Acts  empower  the  tenant  for  life  to 

powers.  lease  the  whole,  or  any  part,  of  the  settled  land,  or  any  right 

over  the  same,  for  any  purpose,  and  (except  in  certain  cases 
presently  mentioned)  whether  involving  waste  or  not,  for 
any  term  not  exceeding  ninety-nine  years  for  a  building 
lease,  sixty  years  for  a  mining  lease,  and  twenty-one  years 
for  any  other  lease ;  (c?)  except  that  he  may  not  lease  the 
principal  mansion-house,  if  any,  on  the  settled  land,  and  the 
pleasure-grounds  and  park  and  lands  (if  any)  usually 
occupied  therewith,  without  the  consent  of  the  trustees  of 
the  settlement  or  an  order  of  the  Court.  But  where  a  house 
is  usually  occupied  as  a  farm-house,  or  where  the  site  of  any 
house  and  the  pleasure-grounds  and  park  and  lands  (if  any) 
usually  occupied  therewith  do  not  exceed  twenty-five  acres 
in  extent,  the  house  is  not  to  be  deemed  a  mansion-house 
within  the  meaning  of  the  preceding  enactment. (g) 
Requisites  of         The  Acts  require  that  every  lease  shall  be  by  deed,  and  be 

(a)  Be  Paget,  supra  ;  Be  Strangways,  Hichley  v.  Strangways,  34  Ch.  D.  423, 
35  W.  K.  83. 

(6)  S.  L.  Act,  1882,  s.  58 ;  S.  L.  Act,  1884,  s.  8. 

(c)  As  to  the  power  given  by  the  S.  L.  Act,  1882,  of  cutting  and  sale  of 
timber,  see  supra,  p.  66.  It  may  be  here  mentioned  that  this  Act  empowers 
the  Court  to  approve  of  any  action  or  defence,  or  parliamentary  or  other  pro- 
ceedings, being  taken  for  the  protection  of  settled  land,  or  for  recovery  of  land 
being,  or  alleged  to  be,  subject  to  a  settlement,  and  may  direct  costs,  &c.,  in 
relation  thereto  to  be  paid  out  of  property  subject  to  the  settlement  (s.  36)  : 
see  Be  Aylesford  [Earl),  32  Ch.  D.  162,  55  L.  J.  Ch.  523,  54  L.  T.  414,  34 
W.  K.  410. 

(d)  S.  L.  Act,  1882,  s.  6.  Where  the  estate  which  is  the  subject  of  the 
settlement  is  a  term  of  years,  the  tenant  cannot,  by  virtue  of  the  above  powers, 
grant  a  lease  of  greater  extent  than  the  term  comprised  in  the  settlement :  see 
the  definition  of  settled  land  under  the  Acts,  ante,  p.  77,  and  see  s.  20, 
noticed  ^os«,  p,  82.     As  to  the  different  kinds  of  leases,  see^os^,  p.  94. 

(e)  S.  L.  Act.  1890,  s.  10,  repealing  s.  15  of  S.  L.  Act,  1882.  The  Court 
referred  to  in  the  Acts  is  the  Chancery  Division  of  the  High  Court  of  Justice  ; 
but  concurrent  jurisdiction  is  given  by  the  Acts  to  the  Chancery  Court  of  the 
County  Palatine  of  Lancaster,  as  regards  land  in  the  County  Palatine  :  also  to 
County  Courts,  where  the  value  of  the  land  does  not  exceed  £500,  or  the  rental 
£30  ;  S.  L.  Act,  1882,  s.  46. 
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made  to  take  effect  in  possession  not  later  than  twelve  months 
after  its  date  ;  except  that  a  lease  may  be  made  by  writing 
under  hand  only  where  the  term  does  not  extend  beyond 
three  years  from  the  date  of  the  writing,  and  where  no 'fine 
is  taken,  and  the  lessee  is  not  exempted  from  liability  for 
waste.  It  is  also  required  that  the  best  rent  that  can  be 
reasonably  obtained  be  reserved,  regard  being  had  to  any 
fine  taken,  and  to  money  laid  out  for  the  benefit  of  the 
settled  land,  and  generally  to  the  circumstances  of  the  case  ; 
and  that  the  lease  contain  a  covenant  for  the  payment  of  the 
rent,  and  a  condition  for  re-entry  on  non-payment  of  the 
rent  within  a  period  not  exceeding  thirty  days  ;  and  that  a 
counterpart  of  the  lease  be  executed  by  the  lessee,  and 
delivered  to  the  tenant  for  life.(/) 

With  respect  to  building  leases,  the  Acts  provide  that  Bailding 
every  such  lease  shall  be  made,  partly  in  consideration  of  the 
erection,  or  improvement,  &c.,  of  buildings ;  and  that  a 
peppercorn  rent,(^)  or  other  nominal  rent,  may  be  made 
payable  for  the  first  five  years,  or  less,  of  the  term  ;  and 
that  where  the  land  is  contracted  to  be  leased  in  lots,  the 
rent  may  (within  certain  specified  limits)  be  apportioned 
among  the  lots.  (A)  It  is  also  provided  that  a  building  lease, 
or  an  agreement  for  such  a  lease,  may  contain  an  option,  to 
be  exercised  within  ten  years,  for  the  lessee  to  purchase  the 
land  at  the  best  price  reasonably  obtainable,  regard  being 
had  to  the  rent  reserved ;  such  price  being  either  a  fixed 
sum,  or  equal  to  a  stated  number  of  years'  purchase  of  the 
highest  rent  reserved  by  the  lease  or  agreement,(z) 

With  respect  to  mining  leases,  the  Acts  provide  that  the  Mining  leases. 
rent  may  be  according  to  the  acreage  worked,  or  the 
minerals  raised,  and  may  be  made  to  vary  according  to  the 
price  of  the  minerals  or  substances  got,  or  any  of  them  ; 
and  that  a  fixed  or  minimum  rent  may  be  made  payable ; 
and  that  the  lease  may  be  made  partly  in  consideration  of 
improvements  executed  by  the  lessee  for  mining  purposes  ; 
and,  further,  that  if  the  tenant  for  life  is  impeachable  for 
waste  in  respect  of  minerals,  three-fourths  of  the  rent,  and 
otherwise  one-fourth  thereof,  is  to  be  set  aside  and  invested 

(/)  S.  L.  Act,  1882,  8.  7  ;  S.  L.  Act,  1890,  s.  7. 

ig)   See  post,  p.  273. 

(A)  S.  L.  Act.  1882,  s.  8.     (0  S.  L.  Act,  1889,  se.  2,  3. 
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Other  leasing 
powers. 


as  capital  money  under  the  Acts,  and  the  residue  is  to  go 
as  rents  and  profits. (/) 

The  powers  given  by  the  Acts  to  the  tenant  for  life  with 
respect  to  leases  include  also  a  power  of  making  a  lease 
for  giving  efiect  to  a  contract  for  a  lease  on  the  part  of  a 
preceding  owner,  and  which,  if  made  by  the  latter,  would 
have  been  binding  on  his  successors  ;  a  power  of  leasing  for 
giving  effect  to  a  covenant  for  renewal,  enforceable  against 
the  owner  for  the  time  being  of  the  settled  land ;  a  power 
of  leasing  for  confirming,  as  far  as  may  be,  a  previous  void 
or  voidable  lease  ;  a  power  to  accept  a  surrender  of  a  lease 
of  settled  land,  and  to  grant  new  leases,  in  conformity  with 
the  Acts,  of  the  land  comprised  in  any  surrendered  lease  ; 
and,  where  the  settlement  comprises  a  manor,  a  power  to 
grant  licences  to  tenants  of  copyhold  or  customary  land, 
parcel  of  the  manor,  to  make  such  leases  as  the  tenant  for 
life  is  empowered  to  make  of  freehold  land.(Z;) 

The  Acts  also  provide  that  the  Court  may  authorize  the 
leave  of  Court,  tenant  for  life  to  make  building  or  mining  leases  for  longer 
periods,  or  on  other  terms  than  those  above  specified,  where 
such  leases  are  customary,  or  it  is  difficult  to  make  leases 
according  to  the  provisions  of  the  Acts.(Z) 

(ii.)  Sales. — The  Acts  authorize  the  tenant  for  life  to  sell 
the  settled  land,(m)  or  any  part  thereof,  or  any  easement, 
right,  or  privilege  over  the  same,  at  the  best  price  that 
can  reasonably  be  obtained,  and  in  one  lot  or  several  lots, 
and  either  by  public  auction  or  by  private  contract,  subject, 
however,  to  the  like  restrictions  as  to  the  principal  mansion- 
house  (if  any)  and  the  pleasure-grounds  and  park  and  lands 
(if  any)  usually  occupied  therewith,  as  apply  to  leases. (w) 


Variations  by 


Powers  of  sale. 


ij)  S.  L.  Act,  1882,  ss.  9,  11  ;  S.  L.  Act,  1890,  s.  8  ;  -Be  Bidge,  31  Cli.  D. 
504,  55  L.  J.  Ch.  265,  54  L.  T.  549,  34  W.  E.  159.  As  to  how  the  price  of  the 
minerals  is  to  be  assessed,  see  S.  L.  Act,  1890,  s.  8. 

{Jc)  S.  L.  Act,  1882,  ss.  12,  13,  14.  As  to  the  power  of  granting  licences  for 
leases  of  copyholds  independently  of  the  above  provision,  see;pos^,  p.|;^369. 

(I)  S.  L.  Act,  1882,  8.  10. 

(yn)  I.e.,  such  estate  or  interest  in  the  land  as  is  the  subject  of  the  settlement ; 
see  S.  L.  Act,  1882,  s.  2,  sub-s.  3,  and  ante,  p.  77. 

(n)  S.  L.  Act,  1882,  ss.  3,  4 ;  S.  L.  Act,  1890,  s.  10  ;  Be  Brown's  Will, 
27  Ch.  D.  179,  53  L.  J.  Ch.  921,  51  L.  T.  156,  32  W.  R.  894  ;  Be  Marquis  of 
Aileshuri/s  Settled  Estates  [1892],  1  Ch.  506,  A.  C.  356,  67  L.  T.  490.  Property 
■which,  when  vested  in  a  tenant  in  fee  simple,  is  by  law  inalienable,  cannot  be 
sold  under  the  Acts :  Be  Sir  J.  Bivett- Cannae's  Will,  30  Ch.  D.  136,  54  L.  J. 
Ch.  1074,  53  L.  T.  81,  33  W.  E.  837. 
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It  is  also  provided  that  where  personal  chattels  are  settled 
as  heirlooms — i.e.,  so  as  to  pass  with  the  settled  land — the 
tenant  for  life  may,  with  the  sanction  of  the  Court,  sell  the 
chattels  or  any  of  them.(o) 

(iii.)  Enfranchisements. — Where    the    settlement    com- Powers  of  en- 
prises  a  manor,  the  Acts  allow  the  tenant  for  life  to  efiect  fraichisement. 
an  enfranchisement  by  sale  of  the  seignory  of  manorial  free- 
hold  land,  or   by  sale  of  the  freehold  and  inheritance  of 
copyhold  land  of  the  manor.(p) 

(iv.)  Exchanges. — Under  the  Acts,  the  whole  or  part  of  Powers  of 
the  settled  land  may  be  exchanged  by  the  tenant  for  life  for  ^^^  ^°^^* 
other  land.  And  on  an  exchange,  any  easement,  right,  or 
privilege  may  be  reserved,  or  granted,  over  or  in  relation  to 
the  settled  land  or  other  land,  or  may  be  given  or  taken  in 
exchange  for  any  other  easement,  right,  or  privilege.  Every 
exchange  is  to  be  made  for  the  best  consideration  that  can 
reasonably  be  obtained ;  and  land  in  England  is  not  to  be 
given  in  exchange  for  land  out  of  England.(5') 

(v.)  Partitions. — Where  an  undivided  share,  or  undivided  Powers  of 
shares,  in  land  are  subject  to  the  settlement,  the  tenant  for  tition!°° 
life  is  authorized  by  the  Acts  to  concur  in  making  a  parti- 
tion of  the  land ;  and  he  is  given  the  like  powers  with 
regard  to  easements,  rights,  and  privileges  as  in  the  case  of 
an  exchange.  Every  partition  is  to  be  made  for  the  best 
consideration  that  can  reasonably  be  obtained. (r) 

(vi.)  Mortgages. — Where  money  is  required  for  the  pur-  Powers  of 
pose  of  discharging  an  incumbrance  on  the  settled  land  or  ™°"8*° 
part  of  it,  the  tenant  for  life  is  empowered  to  raise  the 
money  required,  and  the  amount  of  the  costs  of  the  trans- 
action, by  mortgage  of  the  settled  land.(s)  Powers  given 
to  the  tenant  by  the  Acts,  of  raising  money  on  mortgage 
for  purposes  connected  with  the  exercise  by  him  of  other 
powers  under  the  Acts,  are  referred  to  in  the  following 
paragraph. 

(o)  S.  L.  Act,  1882,  8.  37 ;    Be  Earl  of  Badnor's    WiU  Trusts,  45  Ch. 
D.  402. 

(p)  S.  L.  Act,  1882,  s.  3  (ii.).     As  to  seignoiies  and  enfranchiBements  of 
copyholds,  see  ante,  pp.  28,  35. 

(q)  S.  L.  Act,  1882,  ss.  3  (iii.),  4 ;  S.  L.  Act,  1890,  s.  5. 

(r)  S.  L.  Act,  1882,  ss.  3  (iv.),  4  ;  S.  L.  Act,  1890,  s.  5. 

(s)  S.  L.  Act.  1890,  s,  11. 
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Conveyances, 
&c. 


Sanction  of 
Court  or 
trustees  re- 
quired in 
certain  cases. 


Other  powers  given  by  the  Acts  to  the  tenant  for  life, 
and  ancillary  to  the  foregoing,  are  : — A  power  to  transfer  an 
incumbrance  affecting  land  sold,  exchanged,  or  partitioned, 
under  the  Acts,  from  that  land  to  other  settled  land,  with 
the  consent  of  the  incumbrancer ;  (t)  a  power  on  sale,  ex- 
change, partition,  or  grant  of  a  mining  lease,  to  dispose  of 
the  surface  apart  from  the  minerals,  or  vice  versd ;  a  power 
to  raise  money  required  for  enfranchisement,  or  for  equality 
of  exchange,  or  partition,  by  mortgage  of  the  settled  land 
or  any  part  of  it ;  a  power  on,  or  in  connection  with,  a  sale 
or  grant  for  building  purposes  or  a  building  lease,  to  cause 
or  require  any  parts  of  the  settled  land  to  be  appropriated 
and  laid  out  for  streets,  open  spaces,  &c. ;  (v.)  a  power  on  a 
grant  in  fee  simple  for  building  purposes,  to  reserve  a  rent- 
charge  in  fee  simple  out  of  the  land  conveyed,  (-y) 

The  Acts  further  provide  that  the  tenant  for  life  may, 
as  regards  land  sold,  given  in  exchange  or  on  partition, 
leased,  mortgaged,  or  charged,  and  as  regards  easements  or 
other  rights  or  privileges  sold  or  leased,  convey  or  create  the 
same  by  deed  for  the  estate  or  interest  the  subject  of  the 
settlement,  or  for  any  less  estate  or  interest,  in  such  manner 
as  to  give  effect  to  the  transaction.  Such  deed,  to  the 
extent  to  which  it  is  intended  to,  and  can,  operate  under 
the  Acts,  will  transfer  the  land,  &c.,  conveyed  thereby,  free 
from  all  interests,  &c.,  under  the  settlement,  except  such  as 
have  been  actually  created  for  value  prior  to  the  conveyance  ; 
but  subject,  of  course,  to  estates  and  interests  having 
priority  to  the  conveyance.(w)  The  tenant  for  life  is  also 
empowered  to  make  a  conveyance  or  lease  for  the  purpose 
of  giving  effect  to  a  contract  made  by  a  preceding  owner, 
which  if  made  by  the  latter  would  have  been  valid  as 
against  his  successors  in  title.(a;) 

It  will  be  observed  that  the  authority  of  the  Court  is 
required  to  enable  the  tenant  to  make  certain  leases,  or  to 


(t)  S.  L.  Act,  1882,  8.  5  ;  ^e  Chaytor's  Settled  Estates  Act,  25  Ch.  D.  651, 
53  L.  J.  Ch.  312,  50  L.  T.  88,  32  W.  R.  517. 

(tt)  S.  L.  Act,  1882,  88.  16,  17,  18. 

(v)  S.  L.  Act,  1890,  s.  9. 

(to)  S.  L.  Act,  1882,  8.  20  ;  Be  Marquis  of  Aileshury  v.  Lord  Iveagh  [1892], 
2  Ch.  345,  62  L.  J.  Ch.  713,  69  L.  T.  101,  41  W.  R.  644. 

{x)  S.  L.  Act,  1882,  88.  12,  31. 
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sell   heirloom   chattels ;  and   that  for  a  lease  or  sale  of  a 

principal  mansion-house  and  the  pleasure-grounds  and  park 

and  lands  usually  occupied  therewith,  either  the  consent  of 

the  trustees  of  the  settlement  or  an  order  of  the  Court  must 

be  obtained.(i/)     Subject  to  these  restrictions,  the  tenant  for 

life  is  free  from  all  control  in  the  exercise  of  the  powers  of 

alienation  given  him  by  the  Acts.(;s) 

The  Acts  require,  however,  that  the  tenant  for  life,  before  Notice  to  be 

making  a  sale,  exchange,  partition,  lease,  mortgage,  or  charge,  |Jug°ees°of 

shall  give  one  month's  notice  in  writing   to   each   of   the  settlement. 

trustees  of  the  settlement,  who  must  be  not  fewer  than  two, 

unless  a  contrary  intention  is  expressed  in  the  settlement ; 

and  must  also  give  the  like  notice  to  their  solicitor,  if  he  be 

known   to   the   tenant  for   life.(a)      But   this   requirement 

does  not  apply  to  the  making  of  a  lease  for  a  term  not 

exceeding  twenty-one  years  at  the  best  rent  that  can  be 

reasonably  obtained  without  fine,  and  whereby  the  lessee  is 

not  exempted  from  punishment  for  waste.      Such  a   lease 

may  be  made  without  notice,  and  notwithstanding  that  there 

are  no  trustees  of  the  settlement  for  the  purposes  of  the 

Acts.(&)      And  where  the   notice    required  by  the  Acts  is 

notice  of  an  intention  to  make  sales  or  leases,  it  may  be 

notice  of  a  general  intention — i.e.,  not  confined  to  a  single 

proposed  transaction ;  but  a  tenant  for  life  must,  on  request 

of  a  trustee  of  the  settlement,  furnish  to  him  such  particulars 

and  information  as  may  be  reasonably  required  by  him  from 

time  to  time,  with  reference  to  transactions  expected,  or  in 

progress,  or  immediately  intended.      And  it  is  also  provided 

that   any   trustee    may,   by   writing,   waive   notice   in   any 

particular  case,  or  generally,  or  accept  less  than  a  month's 

notice  ;  and  that  a  person  dealing  in  good  faith  with  the 

tenant  for  life  is  not  to  be  concerned  to  inquire  whether  the 

requisite  notice  has  been  given  to  the  trusteps.(c) 

The  trustees  of  the  settlement  ior  the  purposes  of  the  Trustees  of  the 
settlement. 

(y)  So  also  for  the  cutting  and  sale  of  timber :  see  supra,  pp.  66,  67. 
(z)  See  WTieelwright  v.  Walker,  23  Ch.  D.  752,  52  L.  J.  Ch.  274,  48  L.  T. 
70 ;  Thomas  v.  WiUiams,  24  Ch.  D.  558,  52  L.  J.  Ch.  603. 

(o)  S.  L.  Act,  1882,  8.  45. 

(6)  S.  L.  Act,  1890,  s.  7. 

(c)  S.  L.  Act,  1882,  s.  45,  sub-s.  3  ;  S.  L.  Act,  1884,  s.  5  ;  Hatten  r.  Rmsell. 
38  Ch.  D.  334  ;  Mogridge  v.  Clapp  [1892],  3  Ch.  382,  61  L.  J.  Ch.  534,  67 
L.  T.  100,  40  W.  K.  663. 
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Acts  are  (1)  the  persons  (if  any)  who,  under  the  settlement, 
are,  for  the  time  being,  trustees  with  power  of  sale  of  the 
settled  land,  or  with  power  of  consent  to,  or  approval  of,  the 
exercise  of  such  power — or  if  there  are  no  such  persons, 
then  (2)  the  persons  (if  any),  for  the  time  being,  who  are  by 
the  settlement  declared  to  be  the  trustees  thereof  for  the 
purposes  of  the  Acts — or  if  there  are  no  such  persons,  then 
(3)  the  persons  (if  any)  who,  under  the  settlement,  are  for 
the  time  being  trustees  with  power  of,  or  upon  trust  for,  sale 
of  any  other  land  comprised  in  the  settlement  and  subject 
to  the  same  limitations  as  the  land  to  be  sold,  or  with 
power  of  consent  to,  or  approval  of,  the  exercise  of  such  a 
power — or  if  there  are  no  such  persons,  then  (4)  the  persons 
(if  any)  who,  under  the  settlement,  are  for  the  time  being 
trustees  with  future  power  of  sale,  or  under  a  future  trust 
for  sale,  of  the  land  to  be  sold,  or  with  power  of  consent  to, 
or  approval  of,  the  exercise  of  such  a  power,  and  whether 
the  power  or  trust  takes  effect  in  all  events  or  not — or  if 
there  are  no  such  persons,  then  (5)  persons  appointed  by  the 
Court  to  be  trustees  of  the  settlement,  or  their  duly  appointed 
successors  in  the  office,  (c?) 
Regard  to  be  The  Acts  require  that  the  tenant  for  life,  in  exercising 

had,  m  exercise  j^-g  powers,  shall  have  rearard  to  the  interests  of  all  parties 

01  powers,  to      _        ^  '  ^  ^  '■ 

interests  of  all  interested  under  the  settlement,  as  if  he  were  a  trustee  for 
pai  les.  them.    But  it  is  provided  that  a  purchaser,  lessee,  mortgagee, 

or  other  person,  dealing  in  good  faith  with  the  tenant  shall, 
as  against  all  parties  entitled  under  the  settlement,  be 
conclusively  taken  to  have  given  the  best  price,  considera- 
tion, or  rent,  as  the  case  may  require,  that  could  reasonably 
be  obtained  by  the  tenant,  and  to  have  complied  with  all  the 
requisitions  of  the  Acts,(e)  Where  the  tenant  for  life  is 
himself  the  purchaser,  and  in  some  other  cases  of  dealings 
with  him  with  respect  to  the  settled  land,  the  trustees  of 
the  settlement  are  to  stand  in  his  place,  and,  in  addition  to 
their  powers  as  trustees,  are  to  have  the  powers  of  the 
tenant  for  life  in  reference  to  negotiating  and  completing 
the  transaction. (/) 

{d)  S.  L.  Act,  1882,  ss.  2  (8),  38  ;  S.  L.  Act,  1890,  s.  16.     As  to  appointment 
of  new  trustees,  nee  post,  p.  191. 

(e)  S.  L.  Act,  1882,  ss.  53,  54. 

(/)  S.  L.  Act,  1890,  s.  12. 
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The  Acts  provide  that  the  capital  money — i.e.,  the  money  Payment  of 
produced  by  sale  of  the  settled  land  or  heirloom8,(^)  or  nnSth^  Acts 
received  as  a  fine  on  the  grant  of  a  lea8e,(^)  or  for  en- 
franchisement, &c.,  or  raised  by  mortgage  under  the  Acts, 
or  set  aside  under  a  mining  lease,  or  on  the  sale  of  timber(i) 
— shall  be  paid  either  to  the  trustees  of  the  settlement  or 
into  court,  at  the  option  of  the  tenant  for  life;  and  where  it 
has  been  paid  into  court,  it  may,  if  the  Court  thinks  fit,  be 
at  any  time  paid  out  to  the  trustees  of  the  settlement,  for 
the  purposes  of  the  Acts.(^') 

Subject  to  a  provision  that  money  arising  from  the  sale  Its  investment 
of  heirlooms  may,  with  the  sanction  of  the  Court,  be  invested  ^^  *^^  >ca<^ioo- 
in  the  purchase  of  other  chattels,  to  be  held  on  the  same 
trusts  as  the  chattels  sold,(Z;)  capital  money  is  to  be 
invested  or  applied — by  the  trustees  of  the  settlement  (where 
it  has  been  paid  to  them),  according  to  the  direction  of  the 
tenant  for  life,  or  (in  default  thereof)  at  the  trustees'  discre- 
tion ;  or  under  the  direction  of  the  Court  (where  it  has  been 
paid  into  Court),  on  the  application  of  the  tenant  for  life  or 
the  trustees(Z) — in  one  of  the  several  investments  or  modes 
specified  in  the  Acts.  These  comprise  (1)  Government 
securities  or  other  securities  on  which  trustees  are  by  law 
authorized  to  invest  trust  money  ;  {m)  (2)  securities  author- 
ized by  the  settlement;  (3)  bonds,  mortgage,  debentures, 
or  debenture  stock,  of  any  railway  company  in  the  United 
Kingdom,  incorporated  by  special  Act  of  Parliament,  and 
having  paid  a  dividend  for  ten  years  next  before  the  in- 
vestment on  its  ordinary  stock ;  (4)  the  discharge  of  in- 
cumbrances  on   the  settled    land,   including  land-tax  and 

{g)  As  to  proceeds  of  heirlooms,  see  Be  Duke  of  Marlborough' g  Settlement, 

32  Ch.  D.  1,  55  L.  J.  Ch.  329,  54  L.  T.  914,  34  W.  R.  377  ;  Ee  Houghton 
Estate,  30  Ch.  D.  102,  55  L.  J.  Ch.  37,  53  L.  T.  196.  33  W.  E.  869. 

(A)  S.  L.  Act,  1884,  s.  4. 

(i)  See  supra,  p.  67.  Money  paid  into  court  under  the  Lands  Clauses  Con- 
solidation Act,  1845,  or  any  other  Act,  or  in  the  hands  of  trustees  of  a  settle- 
ment, and  which  is  liable  to  be  laid  out  in  the  purchase  of  land  under  a  settle- 
ment, may  be  dealt  with  as  capital  money  under  the  Settled  Land  Acts  (S.  L. 
Act,  1882,  Hs.  32,  33):  Be  Mackenzie's  Trusts,  23  Ch,  D.  750  ;  Ba  Maberly, 

33  Ch.  D.  455  ;  Be  Mundy's  Settled  Estates  (1891),  1  Ch.  399. 
(j)  S.  L.  Act,  1882,  8.  22  ;  S.  L.  Act,  1890,  s.  14. 

(A)  S.  L.  Act,  1882,  3.  37. 
(I)  S.  L.  Act,  1882,  s.  22. 

(m)  For  these,  see  Trustee  Act,  1893  (56  &  57  Vict.  c.  53)  s.  1,  and  post, 
p.  192. 
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tithe  rent-charge ;  (5)  the  payment  for  any  improvements 
authorized  by  the  Act ;  (n)  (6)  the  payment  of  any  sum  for 
equality  of  exchange,  or  partition,  of  settled  land ;  (7)  the 
purchase  of  the  aeignory  of  any  .part  of  the  settled  land 
being  freehold,  or  of  the  fee  simple  of  any  part  thereof  being 
copyhold,  or  of  the  reversion  in  fee  of  any  part  thereof 
being  leasehold  for  years  or  life  ;  (8)  the  purchase  of  land 
in  England,  including  leaseholds  having  sixty  years  to  run,  or 
mines,  or  any  right  convenient  for  the  settled  land ;  (9)  pay- 
ment to  any  person  absolutely  entitled  ;  and  (10)  payment 
of  costs. (o) 
Payment  for  As  regards  the  application  of  capital  money  in  payment 

improvements   g^^.  ^^  improvement  under  the  Acts,  if  the  money  is  in  the 
under  the  Acts.  ^  .  . 

hands  of  the  trustees  of  the  settlement  it  may  be  so  applied 

by  them  (after  approval  by  them  of  a  scheme  for  the  execu- 
tion of  the  improvement),  on  a  certificate  of  the  Board  of 
Agriculture  that  the  work,  or  part  of  it,  has  been  executed; 
or  upon  a  like  certificate  of  an  engineer  or  surveyor 
nominated  by  the  trustees,  and  approved  by  the  Board  of 
Agriculture  or  the  Court ;  or  upon  an  order  of  the  Court, 
Capital  money  in  Court  may  be  applied  according  to  the 
direction  of  the  Court  in  payment  for  the  improvement,  after 
a  scheme  has  been  approved  by  the  Coxxrt.(jp)  The  Court 
may,  however,  order  capital  money  to  be  applied  in  pay- 
ment for  improvements,  notwithstanding  that  a  scheme  was 
not  previously  submitted  for  approval  to  the  trustees  of  the 
settlement,  or  to  the  Court.(^) 

(n)  See  S.  L.  Act,  1882,  ss.  25,  30.  The  improvements  authorized  by  this 
Act  are  refei-red  to  above  (p.  70)  in  connection  "with  the  Improvement  of  Land 
Act,  1864,  since  the  S.  L.  Act,  1882  (s.  30),  extends  the  provisions  of  the  Act 
of  1864  to  improvements  authorized  by  the  S.  L.  Act,  1882.  Other  improve- 
ments are  authorized  by  the  S.  L.  Act,  1890,  s.  13  (including  the  rebuilding  of 
the  principal  mansion-house  on  the  settled  land,  provided  the  sum  so  applied  do 
not  exceed  half  the  annual  rental  of  the  settled  land)  ;  and  by  the  Housing  of 
the  Working  Classes  Act,  1890  (53  &  54  Vict.  c.  70),  s.  74.  And  by  the  Settled 
Land  Act  Amendment  Act,  1887  (50  &  51  Vict.  c.  30),  where  money  advanced 
for  any  improvement  authorized  by  the  S.  L.  Act,  1882,  is  secured  by  rent-charge, 
capital  money  applied  in  redeeming  the  rent  charge  is  to  be  deemed  to  be  applied 
in  payment  for  an  improvement  authorized  by  the  S.  L.  Act,  1882.  And  by 
the  Agricultural  Holdings  Act,  1883,  capital  money  under  the  S.  L.  Act,  1882, 
may  be  expended  in  payment  for  improvements  effected  by  a  landlord  under  the 
former  Act,  or  in  redemption  of  a  charge  for  such  improvements  (46  &  47  Vict. 
0.  61,  s.  29). 

(o)  S.  L.  Act,  1882,  ss.  21,  23.     See  also  as  to  costs,  s.  47. 

ip)  S.  L.  Act,  1882,  s.  26. 

(j)  S.  L.  Act,  1890,  8.  15.  As  to  the  obligation  of  the  tenant  for  life  and  his 
successors  to  maintain,  &c.,  improvements  effected  under  the  Acts,  see  S.  L. 
Act,  1882,  s.  28. 
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The  Acts  provide  that  capital  money,  or  the  securities  Devolution  of 
upon  which  it  is  invested,  are  for  all  purposes  of  disposition,  and^^teresT^ 
transmission,  and  devolution,  to  be  considered  as  land  ;  and 
are  accordingly  to  be  held,  for,  and  to  go  to,  the  same  persons 
successively,  and  in  the  same  manner,  and  for  and  on  the 
same  estates,  interests,  and  trusts,  as  the  land  would  have 
been  held  and  have  gone,  under  the  settlement,  if  it  had  not 
been  disposed  of;  and  the  income  of  the  securities  is  to  go 
in  the  same  way  as  the  income  of  the  land  would  have  gone, 
if  the  land  had  not  been  disposed  of.(r)  And  a  rent-charge 
in  fee  simple,  reserved  on  a  grant  for  building  purposes,  will 
be  subject  to  the  same  interests  as  were  subsisting  in  the 
land  granted.(s)  But  where  capital  money  is  purchase- 
money  paid  in  respect  of  any  estate  or  interest  in  land  less 
than  the  fee  simple,  or  in  respect  of  a  reversion  dependent 
on  any  such  interest,  it  may  be  laid  out,  invested,  accumu- 
lated, and  paid,  in  such  manner  as,  in  the  judgment  of  the 
trustees  or  of  the  Court,  will  give  to  the  parties  interested 
in  that  money  the  like  benefit  therefrom  as  they  might  have 
had  from  the  interest  or  reversion  in  respect  whereof  the 
money  was  paid,  or  as  near  thereto  as  may  be.(^) 

Land  acquired  by  purchase,  or  by  exchange,  or  on  parti-  Settlement  of 
tion,    under  the  powers  given   by  the  Acts,  is  to  be  made  un^de^Acts. 
subject   to  the  provisions  of  the  settlement,  as    nearly   as 
circumstances  permit,  and  is  to  be  settled  according  ly,(M) 

The   powers  of  a  tenant  for  life  under  the  Acts  are  not  Powers  under 
assignable,    and    remain    exercisable     by    him     after    any  able,  and 
assignment,  by  operation  of  law  or  otherwise,  of  his  interest  *^°°?*^ 
under  the  settlement ;  and  a  contract  by  him  not  to  exercise 
any  of  his  powers  is  void.      But   if   he  have  assigned  his 
estate  for  value,  he  cannot  exercise  his  powers  under  the 
Acts  (except  powers  of  leasing,  where  the  assignee  is  not  in 
actual  possession  of  the  land),  without   the  consent   of  the 
assignee.      Any  prohibition,  limitation,  or  condition,   in  any 
instrument,  tending  or  intended  to  prevent  or  restrict  the 
exercise  of  any  of  the  statutory  powers,  is  void  as  far  as  it 

(r)  S.  L.  Act,  1882,  b.  22,  sub-ss.  5,  6. 
(s)  S.  L.  Act,  1890,  s.  9. 

(t)  S.  L.  Act,  1882,  8.  34  ;   Be  Griffith's  Will,  49  L.  T.  161  ;  CottreU  v. 
CottreU,  28  Ch.  D.  628,  54  L.  J.  Ch.  417.  52  L.  T.  486,  33  W.  R.  361. 

(it)  S.  L.  Act,  1882.  B.  24. 
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Provisions  of 
Acts  as  to 
powers  under 
settlements. 


might  SO  operate.  And,  notwithstanding  anything  in  a 
settlement,  the  exercise  by  the  tenant  for  life  of  any  power 
under  the  Acts  is  not  to  occasion  a  forfeiture. (■?;) 

The  powers  given  by  the  Acts  do  not  prevent  or  affect 
the  exercise  by  a  tenant  for  life,  or  by  trustees,  of  any  other 
powers  given  by  a  settlement  or  by  statute  or  otherwise  ; 
save  that  where  there  is  a  conflict  between  the  provisions  of 
a  settlement  and  the  provisions  of  the  Acts  relative  to  any 
matter  in  respect  of  which  the  tenant  for  life  exercises,  or 
contracts  or  intends  to  exercise,  any  of  the  powers  of  the 
Acts,  the  provisions  of  the  Acts  prevail ;  and  in  such  case 
the  consent  of  the  tenant  for  life  is  necessary  to  the  exercise 
by  the  trustees  of  the  settlement,  or  other  person,  of  any 
power  given  by  the  settlement  for  any  purpose  provided  for 
in  the  Acts.(w) 


Modes  of : 
death; 


operation  of 
condition  or 
conditional 
limitation ; 


merger. 


Where  cestui 
que  vie  to  be 
deemed  dead. 


Determination. — An  estate  for  life  expires  on  the  death 
of  the  person  for  the  term  of  whose  life  it  was  held,  whether 
that  person  be  the  tenant  himself,  or  a  cestui  que  vie. 

Where  the  estate  has  been  granted  subject  to  a  condition 
subsequent  or  subject  to  a  conditional  limitation  it  may  be 
determined  or  expire  according  to  the  terms  of  the  condition 
or  limitation.(a;)  But,  as  above  mentioned,  any  such 
condition  or  limitation  will  be  inoperative,  so  far  as  it  tends 
to  restrain  the  exercise  by  the  tenant  of  powers  given  to 
him  by  the  Settled  Land  Acts. 

An  estate  for  life  may  also  be  determined  through  its 
merger  in  another  estate  in  the  same  land.(y) 

It  has  been  provided  by  statute  that  any  person  who  is 
entitled  in  succession  after  the  expiration  of  an  estate  pwr 
autre  vie,  may,  on  showing  ground  for  belief  that  the  cestui 
que  vie  is  dead,  obtain  an  order  from  the  Lord  Chancellor («) 
for  the  production  of  the  cestui  que  vie  by  the  tenant,  and  if 


{v)  S.  L.  Act,  1882,  88.  50,  51,  52  ;  lie  Pagefs  Settled  Estates,  30  Ch.  D. 
16i  ;  In  Re  Haynes,  Kemp  v.  Haynes,  37  Ch.  D.  306  ;  Be  Ames,  Ames  v. 
Ames  [1893],  2  Ch.  479,  62  L.  J.  Ch.  685,  68  L.  T.  787. 

{w)  S_.  L.  Act,  1882,  s.  56  ;  and  see  S.  L.  Act,  1884,  ss.  6  (2),  7,  as  to  the 
application  of  the  above  enactment  to  trusts  for  sale. 

(x)  Ante,  pp.  45,  46.  As  to  conditions  of  re-entry  in  leases,  see  also  infra, 
p.  103. 

(y)  As  to  merger,  see  post,  p.  129. 

{z)  Now  from  the  Chancery  Division  of  the  High  Court  of  Justice. 
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he  be  not  produced  accordingly,  he  is  to  be  deemed  to  be 
dead,  (a) 

Sect.  IV. — Estates  for  Years. 

Creation. — The  ordinary  mode  of  creation  of  an  estate  Mode  of. 
for  years  is  a  grant  of  the  land,  or  other  subject,  either  inter 
vivos  or  by  will  (but  more  commonly  inter  vivos),  for  the 
term  intended  to  be  created ;  followed,  where  the  subject  of 
the  lease  (b)  is  land,  by  the  grantee's  entry  thereon.  By 
the  common  law,  the  grantee  has  no*"  until  he  has  entered, 
an  actual  estate  in  the  land ;  but  he  has  a  right  to  enter, 
and  thus  to  acquire  the  estate  granted,  (c)  This  right, 
which  is  called  an  interesse  termini,  or  interest  in  the  term,  Interesse 
is  a  right  of  property,  whereby  the  grantee  has  a  claim  ^^'■'"*"*- 
against  any  person  through  whom  his  entry  is  prevented,  (d) 
and  which  is  transferable  by  him,  and  devolves  on  his 
death,  &c.,  like  an  actual  estate.  The  grantee's  interest  is 
of  this  nature,  not  only  where  he  has  a  right  to  enter 
immediately,  but  also  where  the  term  is  limited  to 
commence  at  a  future  time,  in  which  case  he,  of  course, 
cannot  enter  until  the  arrival  of  the  time  named,  (g) 
Entry  is  not  requisite,  however,  to  vest  the  estate  in  the 
lessee  where  it  is  created  by  an  instrument  having  effect 
under  the  Statute  of  Uses ;  the  operation  of  which,  in  this 
respect,  is  explained  hereafter. (/) 

A  tenancy  from  year  to  year  is  created,  in  some  cases,  by  Yearly  tenancy 
operation  of  law.      A  lease  whereby  land  is  demised  at  an  ^y  ™P^'<^*^*^°- 
annual  rent  (whether  payable  quarterly  or  otherwise),  but  no 
term  is  expressly  limited,  impliedly  creates  a  tenancy  from 
year  to  year.(^)      And  where,  on  the  expiration  of  a  lease 

(a)  6  Anne.  c.  18.     See  In  re  Owen,  10  Ch.  D.  166,  48  L.  J.  Ch.  248,  27 
W.  R.  305  ;  In  re  Pople,  40  Ch.  D.  589. 

(b)  For  the  definition  of  an  estate  for  years,  and  meanings  of  the  words 
'  term,'  '  lessee,'  '  lease,'  see  ante,  p.  43. 

(c)  Litt.  8.  58  ;  Co.  Litt.  46  a  ;   Wallis  v.  Hands  [1893],  2  Ch.  75,  62  L.  J. 
Ch.  586,  68  L.  T.  428. 

{d)  Foa.  L.  &  T.  16  ;  GiUard  y.  Cheshire  Lines  Committee,  32  W.  E.  943. 
(e)  Co.  Litt.  46  b  ;  2  Bl.  Comm.  144 ;  Burton,  §  836.     See  post,  p.  116, 
note  (m). 

(/)  Post,  p.  355. 

{g)  Bichardson  v.  Langridge,  4  Taunt.  128,  Tudor  L.  C.  E.  P.  4 ;  Doe  d. 
Martin  v.  Watts,  7  T.  E.  83,  85. 
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for  years  at  a  rent,(^)  the  tenant  remains  in  occupation,  and 
continues  the  payment  of  the  rent,  he  holds  as  yearly  tenant 
upon  such  of  the  terms  of  his  former  lease  as  are  applicable 
to  a  yearly  tenancy  .(-i) 


Division  of 
subject. 


In  absence  of 

express  agree- 
ment. 


Extent  of 
liability. 


Use  and  Enjoyment. — The  rights  of  the  tenant  as  to 
use  and  enjoyment  may  be  considered,  first,  with  reference 
to  leases  whereby  the  ordinary  relation  of  landlord  and 
tenant  is  created ;  and,  secondly,  with  reference  to  long 
terms — usually  one  thousand  or  five  hundred  years — whereby 
provision  is  made  for  the  raising  of  money,  or  the  repayment 
of  money  lent  is  secured. 

(1)  Bights  under  Ordinary  Leases. — The  lessee's  rights 
of  use  and  enjoyment,  under  a  lease  that  gives  rise  to  the 
ordinary  relation  of  landlord  and  tenant,  are,  in  practice, 
usually  regulated,  in  most  respects,  by  express  agreement 
between  the  lessor  and  the  lessee.  The  rights  and  liabilities 
of  the  latter,  independently  of  such  stipulations,  may  be  first 
considered — with  regard  to  waste,  compensation  for  im- 
provements, removal  of  fixtures,  and  rights  to  emblements. 

Waste. — With  respect  to  voluntary  waste,  the  liability  of 
a  lessee  for  years  is  similar  to  that  of  a  tenant  for  life.Q) 
According  to  some  authorities  it  is  doubtful  whether  he  is 
liable  for  permissive  waste  ^(Jc)  but  in  modern  cases  it  has 
been  held  that  a  tenant  for  years  is  liable  for  waste  of  that 
kind.(Z)  It  seems,  however,  that  the  liability  of  a  tenant 
from  year  to  year  in  this  respect  is  somewhat  less  than  that 
of  a  tenant  for  a  longer  term,(m)  and  that,  in  any  case,  the 

{h)  Bishop  V.  Howard,  2  B.  &  C.  100. 

0  Doe  d.  Bigge  v.  Bell,  5  T.  E.  471,  2  Sm.  L.  C.  116  ;  Martin  v.  Smith, 
L.  E.  9  Ex.  50.  43  L.  J.  C.  L.  (C.  P.)  42,  30  L.  T.  268,  22  W.  E.  336.     As  to 

the  implication  of  a  yearly  tenancy,  at  law,  in  the  case  of  a  tenant  holding  under 
an  agreement  for  a  lease,  or  under  a  lease  not  made  by  deed,  and  void  at  law  on 
that  account ;  and  the  effect  of  the  rules  of  equity  as  to  such  a  holding,  see  post, 
p.  347. 

(j)  See  ante,  pp.  65-99,  and  notes. 

{h)  Gibson  v.  Wells,  1  B.  &  P.  N.  K.  290  ;  Hearn  v.  Benbow,  4  Taunt.  764 
Jones  V.  ma,  7  Taunt.  392  ;  c/.,  Bewes  on  Waste,  215. 

(I)  Harnett  v.  Maitland,  16  M.  &  W.  257  ;  Yellowly  v.  Gower,  11  Ex.  274 
Davies  v.  Davies,  38  Ch.  U.  499,  57  L.  J.  Ch.  1093,  58  L.  T.  514. 

(m)  Auworth  v.  Johnson,  5  C.  &  P.  239  ;  Leach  v.  Thomas,  7  C.  &  P.  327 
per  Parke,  B.  in  Yellowly  v.  Gotver,  supra. 
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liability  depends  in  some  degree   on  the  condition  of  the 
premises  at  the  commencement  of  the  tenancy.(?i) 

Improvements. — By  the  general  common  law,  a  lessee  for  Common  law 
years  is  not  entitled,  as  against  the  lessor  or  any  other  sue-  ^^  **• 
ceeding  owner,  to  any  compensation,  or  charge  upon  the  land, 
for  improvements  effected  by  him ;  even  where  such  im- 
provements are  of  a  permanent  character.  Nor  is  he  entitled, 
on  the  ground  of  his  having  no  claim  to  compensation,  to 
remove  a  building  or  other  erection  (not  being  a  mere 
fixture)  added  by  him  during  the  term ;  for  such  removal 
would  be  an  act  of  waste  on  his  part. 

The  lessee  may,  however,  be  entitled  to  compensation  for  Local  costoms. 
improvements   by   special  local  custom ;  and  such  customs 
exist,    with     respect    to    agricultural    tenancies,    in    many 
places,  (o) 

As  regards  tenancies  for  years,  or  from  year  to  year,(^9)  Agriculttiral 
of  agricultural  and  pastoral  lands,  and  market  gardens,  fggg*"^^  ^'^^' 
the  common  law  on  this  subject  is  altered  by  the 
Agi-icultural  Holdings  Act,  1883.(5')  "^^i^  -^^^  gives  the 
agricultural  tenant  a  right,  as  against  his  landlord,  to 
pecuniary  compensation  for  improvements  of  certain  specified 
kinds,  made  by  the  tenant  with  the  landlord's  previous 
consent  in  writing  ;  and  also  for  other  specified  improvements 
made  by  him,  not  necessarily  with  the  landlord's  consent; 
it  being  required,  however,  that  the  execution  of  drainage 
improvements  (one  of  the  class  of  improvements  for  which 
the  landlord's  consent  is  not  requisite)  should  have  been 
preceded  by  notice  to  the  landlord.  And  the  tenant  cannot 
deprive  himself,  by  agreement,  of  this  right;  though  the 
parties  may  agree  as  to  the  terms  of  compensation.  In 
default  of  agreement,  the  amount  of  the  compensation  is  to 
be  ascertained  by  arbitration.  Where  notice  is  given  by 
the  tenant  of  an  intended  drainage  improvement,  the 
landlord  may  execute  it  himself,  and  charge  the  tenant  with 
interest,  not  exceeding  £b  per  cent,   per   annum,    on   the 

(«)  See  Co.  Litt.  53  a  ;  Bac.  Abr.  Waste, 
(o)  See  Woodfall,  ch.  20,  s.  5. 

(jo)  Also  for  lives  :  46  &  47  Vict.  c.  61,  s.  61.     And  see  ante,  p.  70. 
iq)  46  &  47  Vict.  c.  61,  amended  by  the  Tenants'  Compensation  Act,  1890 
(53  &  54  Vict.  c.  57),  as  to  which  see  post.  p.  228. 
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outlay,  or  such  annual  instalments,  payable  for  a  period  of 
twenty-five  years,  and  to  be  recoverable  as  rent,  as  will 
repay  the  outlay  with  interest  at  the  rate  of  £3  per  cent, 
per  annum. (r)  Further  provisions  of  a  similar  nature,  for 
the  benefit  of  tenants  of  market  gardens  have  been  made  by 
the  Market  Gardeners'  Compensation  Act,  1895. (s) 
Allotments  A  further  alteration  of  the  common  law  on  this  subject 

Gardens  Act     ^^^   been   made  by   the  Allotments   and  Cottage   Gardens 
1887.  (Compensation  for  Crops)  Act,   1887,  as  respects  tenancies, 

for  any  terms,  of  allotments  (i.e.,  parcels  of  land  of  not  more 
than  two  acres,  cultivated  as  gardens  or  farms),  and  cottage 
gardens  (i.e.,  such  allotments  attached  to  cottages).  The 
Act  gives  the  tenant,  on  the  expiration  of  the  tenancy  from 
any  cause,  the  right,  notwithstanding  any  agreement  to  the 
contrary,  to  obtain  from  the  landlord  compensation  in 
money  (the  amount  to  be  settled  by  arbitration,  if  the 
parties  cannot  agree  thereon)  for  growing  crops,  including 
fruit ;  and  for  fruit  trees  and  fruit  bushes  planted  with  the 
landlord's  consent  in  writing  ;  and  for  labour  expended,  and 
manure  applied,  since  the  taking  of  the  last  crop,  in 
anticipation  of  a  future  crop ;  and  for  drains,  out-buildings, 
pig-styes,  fowl-houses,  and  other  structural  improvements, 
made  with  the  landlord's  written  consent.  The  right  to 
compensation  under  this  Act  excludes  the  right  to  any 
compensation  under  the  Agricultural  Holdings  Act,  1883.(^) 

General  rule.  Fixtures. — Fixtures  annexed  by  the  lessee,  for  purposes 
of  trade  or  domestic  use,  may  be  removed  by  him  during 
the  term,  or  during  the  continuance  of  his  possession 
as  tenant. (-it)     This  exception   (established  by  a   series  of 


(r)  Ss.  1,  3,  4,  5,  7-23,  55.  The  above  provisions  apply  only  to  improvements 
effected  after  the  Ist  January  1884,  the  date  of  commencement  of  the  Act.  As 
to  improvements  made  before  that  date,  see  s.  2  of  the  Act.  The  landlord 
may  obtain  a  charge  on  the  land  for  money  paid  by  him  as  above  :  see  post, 
p.  288. 

(8)  58  &  59  Vict.  c.  27. 

(t)  50  &  51  Vict.  c.  26,  amended  by  the  Tenants'  Compensation  Act,  1890 
(53  &  54  Vict.  c.  57),  as  to  which  see  post,  p.  228.  As  to  the  exercise,  by  cer- 
tain lessees  for  years,  of  the  powers  given  by  the  Improvement  of  Land  Act,  1864 
(as  to  which  see  ante,  p.  70),  see  s.  8  of  that  Act. 

(u)  London  and  Westminster  Loan  and  Discount  Co.  v.  Drake,  6  C.  B.  N.  S. 
798,  810  ;  Leader  v.  Holmwood,  5  C.  B.  N.  S.  546  ;  Barff\.  Probyn,  64  L.  J 
Q.  B.  557,  73  L.  T.  118  ;  Amos  &  Ferrard,  Fixt.  c.  2  ;  Brown,  Fixt.  c.  5. 
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judicial  decisions)  to  the  rule  of  the  early  common  law,  that 
all  fixtures  form  part  of  the  land,(z7)  was  not,  however,  ex- 
tended to  fixtures  put  up  for  agricultural  purposes.  But  by  Under  Agri- 
the  Agricultural  Holdings  Act, 'l 883,  the  tenant  of  a  holding  -ngsTi^m 
to  which  that  Act  applies,  may  before,  or  within  a  reason- 
able time  after,  the  determination  of  his  tenancy,  and  upon 
giving  a  month's  previous  notice  in  writing  to  his  landlord, 
and  provided  he  has  paid  all  rent  due,  and  has  performed 
all  his  obligations  under  his  tenancy,  remove  any  engine, 
machinery,  fencing,  or  other  fixture  which  he  has  affixed  to 
his  holding,  or  any  building  erected  by  him  thereon  for 
which  he  is  not  otherwise  entitled  to  compensation,  and 
which  has  not  been  affixed  or  erected  pursuant  to  some 
obligation,  or  instead  of  some  fixture  or  building  belonging 
to  the  landlord.  But  this  right  of  removal  is  subject  to  a 
right,  which  the  Act  gives  the  landlord,  of  purchasing,  at  a 
valuation  to  be  made  as  provided  by  the  Act,  any  fixture  or 
building  comprised  in  the  notice  of  removal.(M;) 

Emblements. — Where  an  estate  for  years  determines  by  General  rule, 
the  completion  of  the  period  for  which  it  was  granted,  the 
lessee  is  not  entitled  to  emblements  ;  a  rule  based  on  the 
view  that,  as  he  knew  the  expiration  of  his  term,  it  was  his 
own  folly  to  sow  where  he  could  never  reap  the  profits.(a;) 
Nor  can  he  claim  emblements  where  the  estate  determines 
through  his  own  act ;  as  by  forfeiture,  or  by  notice  given 
by  a  tenant  from  year  to  year  to  his  landlord.  But  the 
lessee  or  his  personal  representative  is  entitled  to  emble- 
ments where  the  determination  of  the  estate  occurs  at  a  time 
that  could  not  be  previously  known  to  the  lessee,  and  other- 
wise than  by  his  voluntary  act ;  as  where  land  has  been 
demised  for  a  certain  term  if  the  lessee  should  so  long  live, 
and  he  has  died  before  the  expiration  of  the  period ;  or 
where  an  estate  from  year  to  year  is  determined  by  notice 
given  by  the  landlord  to  the  tenant.(y) 

(w)  See  ante,  p.  9. 

(w)  46  &  47  Vict.  c.  61,  s.  34.  And  see  58  &  59  Vict.  c.  27,  as  to  further 
rights  in  this  respect  of  tenants  of  market  gardens.  Similar  rights  as  to 
fixtures,  &c.,  put  up  with  the  consent  in  writing  of  the  landlord,  are  contained 
in  the  stat.  14  &  15  Vict.  c.  25,  s.  3,  which  is  still  in  operation. 

(x)  Litt.  s.  68 ;  2  Bl.  Comm.  145. 

(y)  Co.  Litt.  55  b  ;      Bl.  Comm.  145. 
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Statutory 
alterations. 


Local  customs 
as  to  crops. 


By  a  modern  statute,  however,  which  has  already  been 
referred  to,  where  a  lease  of  a  farm  or  lands,  held  at  a  rack- 
rent,  determines  through  the  death,  or  cesser  of  estate,  of  a 
lessor  who  is  entitled  for  his  life  or  any  uncertain  interest, 
the  lessee  is  entitled,  in  lieu  of  having  emblements,  to  con- 
tinue to  hold  upon  the  terms  of  his  lease  until  the  expira- 
tion of  the  current  year  of  his  tenancy. (2:)  And,  as  has 
been  mentioned,  the  tenant  of  an  allotment  or  cottage  garden 
is  now  entitled,  by  statu te^  to  compensation,  on  the  expira- 
tion of  his  tenancy,  for  growing  crops. (a) 

Local  customs,  modifying  the  general  rule  of  the  common 
law  as  to  emblements,  exist  in  many  of  the  counties  of 
England.  The  custom  is,  in  some  instances,  that  the  tenant 
may  take  the  crops  after  the  determination  of  the  term,  and, 
for  that  purpose,  may  retain  possession,  or  re-enter.  In 
other  instances,  the  incoming  tenant,  or  sometimes  the  land- 
lord, takes,  at  a  valuation,  the  crops  raised  by  the  outgoing 
tenant.  (6) 


Express  pro-  The    nature   of  the  stipulations   by   which,  in   ordinary 

us^a°nd^^*"      leases,  the  lessee's  rights  of  use  and  enjoyment  are  regu- 
enjoyment.       lated,  may  be  next  considered.     The  provisions  of  leases  vary, 
in  this  respect,  according  to  the  subject  of  the  demise  and 
the  purpose  for  which  the  lease  is  granted.      Of  the  several 
kinds  of  leases,  as  thus  distinguished,  building  leases,  occupa- 
tion leases,  and  mining  leases  are  the  principal  instances. 
Building  lease.       A  '  building  lease '  is  a  lease  of  land — frequently  for  a 
term  of  ninety-nine  years,  or  thereabouts,  but  sometimes  for 
a  term  of  such  length  as  to  be  practically  equivalent  to  a 
perpetuity — at  a  rent  of  the  annual  value  of  the  land  (called 
a  '  ground-rent ')  ;  the  lessee  undertaking  to  erect  and  main- 
tain buildings  on  the  land.(c) 
Occupation  An   '  occupation   lease '   is   a   lease  of  a   house  or  other 

^^^'  building,  or  of  a  farm  ;  the  last  being  sometimes  called  a 

'  farming  lease  ' — granted  for  a  term  which,  in  general,  does 
not  exceed  twenty-one  years,  and  at  a  rent  which  is  usually 


{z)  14  &  15  Vict.  c.  25  ;  ante,  p.  71.  (a)  Ante,  p.  92. 

(b)  Woodfall,  ch.  20,  s.  4.  Such  a  custom  applies  unless  it  is  excluded  by  the 
terms  of  the  lease  :  Wigglesworth  v.  Dallison,  Dougl.  201  ;  S.C.,  1  Sm.  L.  C. 
528. 

(c)  See  3  Davidson,  Conv.  525,  note  (c). 
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the  full  annual  value  of  the  building  or  land,  and  is  then 
called  a  '  rack-rent.' 

A  lease  of  minerals,  or  *  mining  lease,'  usually  contains  Mining  lease, 
numerous  stipulations  respecting  the  working  of  the  mines, 
and  is  frequently  granted  subject  to  the  payment  by  the  lessee 
of  a  '  royalty  ' — i.e.^  a  fixed  sum  to  be  paid  in  respect  of  every 
ton,  or  other  certain  quantity,  of  minerals  raised ;  a  fixed  rent 
(called  a  '  dead  rent ')  being  also  commonly  reserved. (fZ) 

Besides  the  reservation  to  the  lessor  of  a  rent,  or  royalty,  Reservations, 
to   be  paid   by  the   lessee,  a  lease  sometimes  contains  re- 
servations to  the  lessor  of  other  rights,  such  as  rights  of 
way,  rights  to  the  use  of  drains,  sporting  rights,  &c. 

Covenants  (e)  on  the  part  of  the  lessee,  whereby  he  incurs  Covenants, 
obligations  to  the  lessor,  are  also  usually  inserted  in  a  lease ; 
and  though  an  agreement  for  the  grant  of  a  lease  do  not 
stipulate  for  the  insertion  of  any  covenants  in  the  lease,  the 
lessor  is  nevertheless  entitled  to  require  the  insertion  of 
usual  covenants  on  the  part  of  the  lessee.(/)  The  following 
are  usual  lessee's  covenants : — To  pay  the  rent  or  royalty 
reserved  by  the  lease  ;  to  pay  all  taxes,  rates,  and  outgoings, 
except  landlord's  property  tax  ;  (^)  for  keeping  the  subject- 
matter  of  the  lease  in  repair,  (K)  refraining  from  committing 
waste  in  other  ways,  giving  up  possession  in  proper  repair 
on  the  determination  of  the  term,  and  permitting  the 
lessor  to  enter  and  view  the  state  of  repair,  (i)     Covenants 

{d)  Elphinstone,  Conv.  249.     As  to  rents  generally,  see  post,  pt.  ii.  ch.  3. 

(e)  A  covenant  is  properly  a  contract  contained  in  a  deed  ;  but  in  reference 
to  leases  the  term  is  here  used  to  denote  any  contract  contained  in  a  lease, 
whether  the  lease  be  made  by  deed  or  not. 

(/)  Woodfall,  p.  129. 

(g)  By  statute,  the  tenant  is  entitled  to  deduct  from  his  next  payment  on 
account  of  rent,  the  property-tax  he  has  paid,  and  the  landlord  is  bound  to 
allow  such  deduction,  and  any  contract  for  the  payment  of  the  rent  in  full 
without  allowing  such  deduction  is  made  void  :  5  &  6  Vict.  c.  35,  ss.  73,  102- 
104.  By  the  Tithe  Act,  1891  (54  Vict.  c.  8),  a  contract  by  a  lessee  to  pay  tithe 
rent-charge  is  made  void.    As  to  this  Act,  Bee  post,  p.  286. 

{h)  As  to  the  extent  of  a  lessee's  liability  under  a  covenant  to  keep,  or  leave, 
in  tenantable  repair,  see  Crawford  v.  Newton,  36  W.  K.  54  ;  Proudfoot  v.  Hart, 
25  Q.  B.  D.  42,  59  L.  J.  C.  L.  389,  63  L.  T.  171,  38  AV.  E.  730 ;  Lister  v. 
Lane  [1893],  2  Q.  B.  212;  62  L.  J.  Q.  B.  583,  69  L.  T.  176.  Under  a 
covenant  to  repair,  the  lessee  is  liable  in  case  of  destruction  or  damage  by  fire, 
whether  accidental  or  not  {BvUock  v.  Dommitt,  6  T.  K.  650),  unless  loss  by  fire 
is  expressly  excepted. 

(i)  See  further  as  to  what  are  '  usual '  lessee's  covenants,  5  Davidson,  Conv. 
pt.  1,  p.  51 ;  Hampshire  v.  Wickens,  7  Ch.  D.  555,  47  L.  J.  Ch.  243,  38  L.  T. 
408,  26  W.  R.  491  ;  He  Lander  &  Bagley's  Contract  [1892],  3  Ch.  41, 
61  L.  J.  Ch.  707,  67  L.  T.  521. 
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Operation  of 

lessee's 

coveuants. 


Indemnity  to 
lessee  on 
assignment  of 
lease. 


Liability  of 
assignee  of 
lease  upon 
covenants. 


as  to  insurance  by  the  lessee,  or  for  payment  by  him  of  the 
premiums  on  an  insurance  effected  by  the  lessor ;  covenants 
restrictive  of  the  lessee's  right  to  assign  or  underlet  without 
the  lessor's  licence  ;  and  covenants  against  using  the  premises 
for  certain  trades  or  businesses,  or  other  specified  purposes, 
are  also  of  frequent  occurrence. 

The  lessee  is  liable  for  the  consequences  of  any  act  or 
omission,  whether  intentional  or  not,  contrary  to  the  terms 
of  any  of  his  covenants.  Usually,  in  practice,  the  lessee's 
covenants  are  so  framed  as  to  be  binding  on  him,  and  en- 
forceable after  his  death  against  his  estate,  throughout  the 
term,  even  though  he  or  his  representatives  should  have 
assigned  the  lease  to  another  person.  But  under  a  modern 
statute,  where  the  personal  representatives  of  a  deceased 
lessee  have  assigned  the  lease  to  a  purchaser,  after  satisfying 
all  subsisting  liabilities  under  the  lease,  and  setting  aside 
a  sufiicient  fund  to  meet  any  future  claim  in  respect  of  a 
fixed  sum  agreed  to  be  laid  out  on  the  land,  they  will  not 
be  personally  liable  in  respect  of  any  subsequent  claim  under 
the  lease,  by  reason  of  their  not  having  retained  assets  of 
the  deceased  to  satisfy  such  claim.  But  the  statute  ex- 
pressly preserves  the  right  of  the  lessor  to  follow  the  assets 
of  the  deceased  into  the  hands  of  the  persons  among  whom 
they  may  have  been  distributed  by  the  personal  repre- 
sentatives, (j) 

In  consequence  of  the  lessee's  liability  for  breaches  of 
covenants  in  the  lease,  notwithstanding  its  assignment  to 
another,  he  is  entitled,  on  assigning  the  lease,  to  be  indem- 
nified by  the  assignee  against  such  liability. (^)  And,  in 
practice,  an  express  covenant  by  the  assignee  for  this  purpose 
is  usually  contained  in  the  instrument  of  assignment. 

In  addition  to  his  liability  to  indemnify  the  lessee,  the 
assignee  of  a  lease  is  liable  to  the  lessor  in  respect  of 
certain  covenants  entered  into  by  the  lessee.  Covenants 
upon  which  the  assignee  is  so  liable  are  said  to  '  run  with 
the  land.'  They  bind  the  assignee,  on  account,  it  is  said,  of 
a  privity  of  estate  existing  between  him  and  the  lessor, 
notwithstanding  that   there  is  no   actual   contract  between 


{j)  22  &  23  Vict.  c.  35,  s.  27. 

(k)  Sug.,  V.  &  P.  37;  Mouk  v.  Garrett,  L.  R.  5  Ex.  132,  7  Ex   101,  41 
L.  J.  C.  L.  (Ex.)  62. 
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the  lessor  and  the  assignee.  0  Hence,  the  lessor  may  have 
a  right  of  action  against  either  the  lessee  or  an  assignee  of 
the  lease,  in  respect  of  the  same  breach  of  covenant. (/«,) 
There  is,  however,  a  material  distinction  between  the 
liability  of  the  assignee  and  that  of  the  original  lessee. 
The  assignee  is  liable  to  the  lessor  only  for  breaches  occur- 
ring during  the  time  that  the  term  remains  vested  in  him ; 
his  liability  to  the  lessor  therefore  ceases  (except  for  previous 
breaches)  upon  his  assigning  the  lease  to  another  person.(?i) 
But  if  the  assignee  has  given  an  express  covenant  of  in- 
demnity against  the  liabilities  under  the  lease  to  the  lessee 
or  other  person  by  whom  the  lease  was  assigned  to  him,  his 
obligations  under  that  covenant  extend  to  breaches  of 
covenants  in  the  lease  occurring  after  he  has  assigned  the 
lease  to  another  person.  He  is  usually,  therefore,  expressly 
indemnified  by  the  person  to  whom  he  assigns  against  the 
liabilities  under  the  lease. 

Since  the  estate  of  a  lessee  for  years  vests  on  his  death  in  Lessee's 
his  personal  representative,(o)  the  latter,  being  an  assignee  ^g'^r^g  ntativ 
of  the  lease  by  operation  of  law,  is  personally  liable  upon  the  an  assignee, 
lessee's  covenants  to  the  same  extent  as  an  assignee  by  an 
express  transfer ;  save  that  he  may  claim  exemption  from 
liability  for  rent,  so  far  as  the  rent  exceeds  the  profits  of 
the  land  which  he  has  received,  or  with  reasonable  diligence 
might  have  received.(jp) 

The  lessor,  on  the  other  hand,  is  liable  to  an  assignee  of  Lessor's 
the  lease  during  the  time  that  the  term  remains  vested  in  as^signee  upon 
the  assignee,  in  respect  of  certain  covenants  entered  into  by  covenants. 
the  lessor ;  for  the  rules  as  to  covenants  running  with  the 
land    apply    for    the     assignee's     benefit    as    well    as    the 
lessor's. 

Covenants  that  run  with,  the  land,    at  common  law,((7)  what  cove- 

— —  nants  run 

(Z)  Spencer's  case,  Kep.  pt.  5,  16  ;  S.C,  and  notes,  1  Sm.  L.  C.  52  ;  Sug.  with  the  land. 
V.  and  P.  582. 

{m)  The  lessor  may  sue  both  thai  lessee  and  the  assignee,  but  he  can  have 
execution  against  one  of  them  only  ;  see  Woodfall,  273,  Foa,  L.  &  T.  133. 

(ji)  Pticher  v.  Tovey,  1  Salk.  81;  Leheux  v.  Nash,  2  Str.  1221  ;  Taylor  v. 
Shum,  1  Bos.  &  Pul.  21  ;  Hurley  v.  King,  2  C.  M.  &  K.  18. 

(o)  See  ante,  pp.  10,  11. 

(p)  "Wms.  Exors.  1634  et  seq. ;  Woodfall,  306 ;  In  re  Bowes,  Earl  of 
Strathmore  v.  Vane,  37  Ch.  D.  128,  57  L.  J.  Ch.  455,  58  L.  T.  309,  36  W.  R. 
393.     As  to  the  liability  of  the  trustee  in  bankruptcy  of  a  lessee,  see  2)ost,  p.  459. 

(<l)  The  rules  of  the  common  law  on  this  subject  are  known  as  the  rules  in 
Spencer's  case  (supra). 
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Instances  of. 


What  cove- 
nants do  not 
run  with  land. 


are  such  as  relate  to  the  land,  or  to  any  other  thing  in 
existence  at  the  time  of  the  demise,  and  constituting  the 
subject,  or  part  of  the  subject,  of  the  lease.  Covenants 
respecting  things  which,  though  not  in  existence  at  the 
time  of  the  demise,  afterwards  become  part  of  the  subject  of 
the  lease  (such  as  a  covenant  to  keep  in  repair  houses  to  be 
built  on  land  demised),  also  run  with  the  land  at  law,  if 
the  covenantor  has  covenanted  expressly  for  himself  and 
his  assigns.  Whether  such  covenants  will  run  with  the 
land  at  law,  if  not  expressly  extended  to  assigns,  seems  to 
be  doubtful. (r) 

Covenants  running  with  the  laud,  at  law,  include  cove- 
nants for  payment  of  rent  and  taxes ;  to  repair  or  leave  in 
repair  ;  to  leave  tenant's  fixtures  ;  (s)  not  to  assign  without 
the  lessor's  consent ;  (t)  not  to  carry  on  certain  trades  upon 
the  land  ;  (to)  to  leave  lands  stocked  with  game  ;  to  cultivate 
lands  in  a  particular  manner ;  (v)  and  other  ordinary  lessee's 
covenants — also  the  covenant,  which  (as  will  be  seen)  is 
usually  entered  into  by  the  lessor,  for  quiet  enjoyment  by 
the  lessee.('i^) 

But,  at  common  law,  the  assignee  is  not  bound,  even 
though  the  lessee  has  covenanted  for  himself  and  assigns,  by 
covenants  that  do  not  relate  to  the  subject,  or  future 
subject,  of  the  demise ;  such  as  a  covenant  to  pay  a  sum  by 
way  of  premium  for  the  granting  of  the  lease  ;  or  to  leave 
movable  machinery,  chattels,  &c.,  on  the  premises  on  the 
expiration  of  the  term  ;(x)  or  not  to  employ  certain  persons  as 
workpeople  on  the  premises.  (3/)  Nor  is  the  assignee  entitled 
to  the  benefit  of  any  covenant  not  relating  to  the  subject, 
or  future  subject,  of  the  demise,  entered  into  by  the  lessor. 

But  even  though  a  covenant  in   a  lease  do  not  run  with 


{r)  Spencer's  case,  supra ;  Minshull  v.  OaJces,  2  H.  &  N.  793,  27  L.  J.  C.  L. 
(Ex.)  194  ;  Williams  v.  JSarle,  L.  E.  3  Q.  B.  739,  37  L.  J.  C.  L.  (Q.  B.)  231 ; 
West  V.  J)ohh,  L.  E.  4  Q.  B.  634,  20  L.  T.  737,  17  W.  E.  879. 

(s)   Williams  v.  Earle,  supra, 

[t)  Ibid.  Quxre,  whether  this  covenant  binds  the  assignee  where  assigns 
are  not  expressly  mentioned  in  it :   West  v.  Dobh,  supra, 

(m)  Woodfall,  174,  700. 

{v)  Hooper  v,  Clarh,  L.  E.  2  Q.  B.  200,  36  L.  J.  C.  L.  (Q.  B.)79  ;  Woodfall, 
173-176,  which  see  also  for  other  instances. 

(m>)  See  post,  p.  318. 

(a;)   Williams  v.  Earle,  supra.  (</)  Woodfall,  176. 
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the  land  at  law,  yet,  if  it  is  merely  restrictive  of  the  lessee's  Rule  of  equity 
power  to  do  certain  acts — as  a  covenant  not  to  build — any  ^^^^°^- 
person  taking  an  assignment  of  the  lease  with  notice  of  the 
covenant  is,  in  equity,  bound  by  it  ;  and  he  has,  in  equity, 
the  benefit  of  such  a  covenant  by  the  lessor.(2;) 

(2)  Bights  under  Grants  of  Long  Terms. — Long  terms  of  Long  terms 
years,  whereby  provision  is  made  for  the  raising  of  money,  fro^"^^^^^^ 
or  the  repayment  of  money  is  secured,  are  to  be  distinguished  leases. 
from  terms  created  by  ordinary  leases,  as  regards  the  tenant's 
rights  of  use  and  enjoyment.     The  rights  in  these  respects, 
of  the  person  in  whom  a  long  term   of  this  kind  is  vested, 
are   restricted,   by  rules   of   equity,   to    such   rights    as    are 
expressly  conferred  on  him  by  the  instrument  creating  the 
term,  or   such   as    may  be    needed    to   give   effect    to   the 
purposes  for  which  the  term  was  created.      No  rent  is  re- 
served ;  and,  usually,  the  estate  is  granted  expressly  without 
impeachment  of  waste ;  and  no  covenants  are  entered  into 
by  the  grantee. 

Long  terms  of  years  are  sometimes  (though,  in  modern  Mortgages  for 
practice,  not    often)  created    for  the   purpose   of   effecting  ^^^  """*' 
mortgages    of    land — the     mortgagor,    as     owner     of    the 
inheritance,  granting  a  long  term,  instead  of  the  fee  simple, 
to  the  mortgagee,  as   security  for   the   money  due   to  the 
latter.  («) 

Terms  of  this  kind  commonly  occur  in  settlements  of  Long  terms  in 
land ;  the  land  being  granted  for  a  long  term  to  trustees,  for  ^^^  ^'°®''*^- 
the  purpose  of  enabling  them,  out  of  the  rents  and  profits 
of  the  land,  or  by  mortgaging  or  selling  it  for  the  whole  or 
part  of  the  term,  to  raise  money  for  the  payment  of  portions 
to  children,  or  annuities  to  widows  or  others,  or  debts,  or 
other  sums  of  money.  Among  the  several  estates  created 
by  the  settlement,  the  term  is  prior  in  order  to  the  estates 
of  freehold  ;  thus,  for  example,  the  land  is  granted  to  A., 
B.,  and  C.  (trustees)  for  the  term  of  one  thousand  years, 
and,  subject  to  that  estate,  to  D.  for  his  life,  and  on  D.'s 
death  to  his  eldest  and  other  sons  in  succession  in  tail,  &c. 

(z)  See  Tulk  v.  Moxhay,  2  Ph.  774  ;  authorities  cited  ante,  p.  53,  note  (*)  ; 
Andrew  v.  Aitken,  22  Ch.  D.  218  ;   Collins  v.  Castle,  36  Ch.  D.  243. 

(a)  See  post,  p.  231.     As  to  the  raising  of  money  due  under  a  rent-charge  by 
means  of  a  long  term,  see  post,  p.  280. 
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To  the  extent,  therefore,  to  which  the  rights  of  the  trustees, 
as  grantees  of  the  term,  are  exercised,  the  rights  of  every 
person  in  whom  an  estate  of  freehold  is  vested  by  the  settle- 
ment are  superseded.  The  trustees,  however,  can  only 
avail  themselves  of  their  term  for  the  particular  purpose  for 
which  it  was  created,  viz.,  the  raising  of  money  in  events 
specified  in  the  settlement  ;  for  the  settlement  contains 
clauses  declaring  the  purposes  for  which,  and  the  manner  in 
which,  the  rights  of  the  trustees  are  to  be  exercised.  Hence, 
until  it  becomes  necessary  that  the  trustees  should  raise  the 
money  out  of  the  land,  the  owner  of  the  first  existing  estate 
of  freehold  under  the  settlement — i.e.,  the  tenant  for  life  or 
his  successor — is  entitled  to  the  possession  of  the  land,  and 
to  deal  with  it  according  to  his  estate,  without  being  dis- 
turbed by  the  trustees.  (&) 

General  rule.  Alienation. — A  tenant  for  years  may  in  general  alienate, 
either  inter  vivos  or  by  will,  for  the  whole,  or  any  part,  of 
the  term  remaining  unexpired.  But  trustees  and  others,  in 
whom  long  terras  of  years  are  vested  for  special  purposes, 
are  not  at  liberty  to  alienate  such  a  term,  except  for  the 
purposes  for  which  it  has  been  created.(c) 

Assignment  of  An  alienation,  inter  vivos,  of  the  whole  term  remaining 
unexpired,  is  called   an   '  assignment.'      If  the  alienation  is 

Underlease.  of  a  part  only  of  the  unexpired  term,  it  is  called  an  '  under- 
\esise.'(d)  The  lessee,  in  the  latter  case,  becomes  in  his 
turn  a  lessor,  since  the  under-lessee  (the  person  to  whom  the 
underlease  is  granted)  is  tenant  to  his  immediate  lessor, 
and  not  to  the  lessor  by  whom  the  original  lease  was 
granted,  (e) 

Liabilities  of         The  position  of  an  under-lessee  relatively  to  the  original 

of  undTr*"*^  lessor  is  different  from  that  of  an  assignee  of  a  lease.  The 
latter,  as  has  been  seen,  is  personally  liable  to  the  lessor, 
for  breaches  of  such  of  the  lessee's  covenants  as  run  with 
the  land  (/)  But  the  original  lessor  has  no  remedy  against 
the  under-lessee  personally,  in  respect  of  an  act  done  by  him 

(fc)  See  Burton,  §§  858,  859  ;  Elphinstone,  Con  v.,  363  seteq. 

(c)  As  to  wrongful  alienations  by  trustee,  see  post,  pp.  185,  200. 

(d)  Burton,  §§  889,  894  :  eeepost,  p.  347. 
(c)  See  post,  p.  114. 
(/)  Ante,  i>.  96. 
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which  is  a  breach  of  a  covenant  contained  in  the  originnl 

lease.     The  under-lessee  is  liable  only  for  breaches  of  the 

covenants    contained    in    his    underlease ;    and    in    respect 

of  these,  he  is  liable  only  to  the  immediate  lessor.      But 

if  he  do  an  act  which  amounts  to  a  breach  of  a  covenant 

contained  in  the  original  lease  (whether  or  not  it  be  also 

a    breach  of    a  covenant  in  the  underlease),  the    original 

lessor  may,  of  course,  hold  the  original  lessee  liable  for  the 

breach.  (^) 

The  lessee's  general  rights  of  alienation  may  be  qualified  Covenants 

by  a  covenant  on  his  part,  contained  in  the  lease,  restrictive  •■*^f.*'"8t 
...  .  .  .  alienation. 

of    alienation,  or  of  alienation   for  specified  purposes,  or  to 

particular  persons,   unless   by   licence  of  the   lessor.     The 

lessor  may  obtain    an    injunction  to  restrain  an  intended 

alienation  in  breach  of  such  a  covenant,  or,  if  the  alienation 

has  been  effected,  may  recover  damages  for  the  breach.     If, 

however  (as  is  frequently  the  case),  it  is  also  provided  that     • 

the  lessor's  assent  to  an  alienation  shall  not  be  arbitrarily 

withheld,  an  unreasonable  refusal  of  his  consent  leaves  the 

lessee  at  liberty  to  alienate  without  the  lessor's  consent.(/i) 

And,  under   a   recent   statute,    no  fine   or   sum    of    money 

(except  a  reasonable  sum  for  legal  or  other  expenses),  is 

to  be  payable — unless  by  express  stipulation  contained  in 

the  lease — for  a  licence  or  consent  to  enable  the  lessee  to 

alienate,  (i) 

Again,  an  estate  for  years,  equally  with  an  estate  for  life,  Conditions  and 

may  be  granted  subject  to  a  condition  subsequent,  or  a  con-  limitations 

ditional  limitation,  providing  for  its  forfeiture  or  defeasance,  restraining 

in  the  event  of  alienation,  or  attempted  alienation,  contrary 

to  the  terms  of  the  condition  or  limitation. (7)     As  will  be 

seen,    a   lease   usually   contains   a  condition   subsequent,   or 

condition  of  re-entry,  providing  for  its  forfeiture  on  breach 

of  any  of  the  lessee's  covenants.      Any  alienation  by  the  lessee 


(ff)  See  as  to  the  effect,  as  regards  an  underlease,  of  a  forfeiture  of  the  original 
lease,  post,  p.  103  ;  as  to  merger  of  the  original  lease,  j^ost,  p.  130  ;  and  as  to  its 
disclaimer  on  bankruptcy  of  the  lessee,  post,  p.  4:58. 

(h)  Treloar  v.  Bigcje,  L.  R.  9  Ex.  151, 43  L.  J.  C.  L.  (Ex.)  95,  22  W.  E.  843  ; 
Eijde  V.  Warden,  3  Ex.  D.  73,  47  L.  J.  C.  L.  121,  37  L,  1.  567  ;  Sear  v. 
House  Property  and  Investment  Society,  16  Ch.  D.  387,  50  L.  J.  Ch.  77  ;  43 
L.  T.  531,  29  W.  K.  192  ;  Bates  v.  Donaldson  [1896],  2  Q.  B.  241. 

(i)  bb  &  56  Vict.  c.  13  (Conveyaucing  and  Law  of  Property  Act,  1892),  s.  3. 

(j)  See  ante,  pp.  45,  46,  47. 
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in  breach  of  a  covenant  restrictive  of  alienation  would,  of 
course,  occasion  a  forfeiture  under  such  condition. (/j) 

To  what  es-  Alienation  under  Settled  Land  Acts. — The  powers   given 

tates  for  years  ^    ^^^  Settled  Land  Acts,  1882  to  1890,  to  tenants  for  life 
applicable.  •'  '  ' 

are,  by   the  Act  of  1882,  extended  to   a  tenant  for  years 

determinable  on  life,  and  not  holding  merely  at  a  rent — 

including  such  a  tenant  whose  estate  is  liable  to  cease  or  be 

defeated  in  any  event  during  the  life,  or  is  subject  to  a  trust 

for  accumulation  of  income  for  payment  of  debts  or  other 

purpose.      And  the  provisions  of  the  Acts  apply  generally 

to  sales,   or  other  dispositions  under    the  Acts,  by  such  a 

tenant.  (^) 

Modes  of—  Determination. — An  estate  for  years,  of  course,  expires 

of  term°^'^  '"'^  ^^  ^^®  arrival  of  the  time  fixed  by  the  lease  as  the  limit  of 
its  duration. 

(ii.)  Yearly  A  tenancy  from  year  to  year   may   (unless   the   parties 

no^icT^  otherwise  agree)  be  determined  by  either  the  landlord  or  the 

tenant,  at  the  expiration  of  any  year  of  the  tenancy,  by 
notice  given  to  the  other  party  half  a  year  before  the  end  of 
the  current  year  of  the  tenancy  {m) — unless  it  be  a  tenancy 
to  which  the  Agricultural  Holdings  Act,  1883,  applies;  in 
which  case  a  year's  notice  is  substituted  by  the  Act  for  the 
half-year's  notice,  except  where  the  parties  otherwise  agree 
in  writing.(7i)  A  quarterly,  monthly,  or  weekly  tenancy 
may  be  terminated  by  a  similar  notice  equal  in  length  to  the 
period  of  the  tenancy ;  or  (it  seems)  by  shorter  notice  on 
either  side,  if  it  be  of  reasonable  length,  in  case  of  a  monthly 
or  weekly  tenancy. (o) 

{k)  See  post,  p.  106 ;  Barrow  v.  Isaacs  and  Sons  [1891],  1  Q.  B.  417.  A 
covenant,  condition,  or  limitation  restricting  alienation  will  not  affect  rights  of 
alienation  under  the  Settled  Land  Acts  :  see  ante,  p.  87. 

(/)  As  to  these  Acts,  see  ante,  pp.  76-88  ;  and  ante,  p.  66  (cutting  and  sale  of 
timber). 

[m)  Bight  d.  Flotver  v.  Darby,  1  T.  R.  159.  A  customary  half-year  is  suffi- 
cient ;  thus,  a  notice  on  the  28lh  or  29th  September  to  quit  on  the  25th  March 
or  '  at  Ladv  Day '  is  sufficient :  Roe  d.  Durant  v.  Doe,  6  Bing.  574 ;  J)oe  d. 
Bedford  {Dule  of)  v.  Kightley,  7  T.  R.  63  ;  SundilL  v.  Franklin,  L.  R.  lU  C.  P. 
377  ;  Sidebotham  v.  Holland  [1895],  1  Q.  B.  378. 

(«)  46  &  47  Vict.  c.  61,  s.  33. 

(o)  See  Foa,  L.  &  T.  477  ;  Bowen  v.  Anderson  [1894],  1  Q.  B.  164. 
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Where  an  estate  for  years  has  been  granted,  subject  to  a  (iii.)  Under 
condition  of  re-entry  (p)  in  some  specified  event  or  events,  ^""g'ljt'^^  °^ 
it  may  be  determined,  on  breach  of  the  condition,  by  the 
entry  of  the  lessor,  or  of  a  person  claiming  under  him.  And 
if  the  condition  provide  that,  in  the  event  of  a  breach,  the 
lease  shall  be  void,  the  estate  determines  by  the  mere  effect 
of  the  breach,  without  entry^ — -at  any  rate,  if  the  lessor  elect 
to  treat  it  as  void,(2')  The  determination  of  a  lessee's  estate 
in  this  way  involves  the  determination  of  the  estate  of  any 
under-lessee  of  the  land.(r) 

Conditions  of  re-entry  are  usually  inserted  in  leases  that  Usual  form  of 
give  rise  to  the  ordinary  relation  of  landlord  and  tenantff^^^""" 
and,  as  commonly  framed,  stipulate  for  the  determination  of 
the  term  in  case  of  the  non-payment  of  the  rent  within  a 
limited  period  (frequently  twenty-one  days)  after  it  has 
become  due,  or  on  breach  of  any  of  the  lessee's  cove- 
nants, (s) 

At  common  law,  such  a  condition  of  re-entry  could  not  be  Enforcemeat 
enforced  in  case  of  a  breach  of  covenant  by  non-payment  of  °^  °o'i<ii*io'^ 

J  r   J  on  non-pay- 

rent,  unless  the  rent  due  had  been  demanded,  upon  the  ment  of  rent, 
land,  before  sunset  of  the  latest  day  for  its  payment,  or  such 
other  demand  of  the  rent  had  been  made  as  the  terms  of  the 
lease  required ;  (t)  or  unless  the  lease  expressly  authorized 
entry  without  a  previous  demand. (?t)  But  under  a  modern 
statute,  if  half  a  year's  rent  is  due,  the  lessor  may  enforce  a 
right  of  re-entry  for  non-payment  of  the  rent,  without  a 
previous  formal  demand  or  entry,  on  proving  that  no  suffi- 
cient distress  was  to  be  found  on  the  demised  premises  to 
meet  the  arrears  of  rent.(y) 

A  forfeiture  incurred  under  a  condition  of  re-entry  may  Waiver  of 
be  waived,    either    expressly  or  impliedly,   by  the  person  ^u/gr'^oaji. 


(p)  Ante  p.  45. 

iq)  Co.  Litt.  214  b  ;  Liddy  v.  Kennedy,  L.  R.  5  H.  L.  134,  135  ;  Davenport 
V.  The  Queen,  3  App.  Gas.  115,  128,  47  L.  J.  P.  C.  8,  37  L.  T.  727  ;  see  In  re 
Morrish,  22  Ch.  D.  410,  48  L.  T.  303. 

(r)  1  Piatt,  102. 

(«)  See  In  re  Anderton  and  Milner,  45  Ch.  D.  476. 

{t)  Co.  Litt.  201  b  ;  1  Wms.  Saund.  p.  434,  n.  ;  Pldllips  v.  Bridge,  h,  E.  9 
C.  P.  48,  43  L.  J.  C.  L.  (C.  P.)  13,  29  L.  T.  692,  22  W.  R.  237,  and  cases 
there  cited. 

{u)  Doe  d.  Harris  v.  Masters,  2  B.  &  C.  490. 

(«)  15  &  16  Vict.  c.  76  (C.  L.  P.  Act,  1852),  s.  210. 


tion  of  re- 
entry; 


forfeiture. 
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entitled  to  the  benefit  of  it.  If  a  lessor,  knowing  that  such 
a  forfeiture  has  been  incurred,  does  any  act  whereby  he 
acknowledges  the  continuance  of  the  tenancy  at  a  later 
period  (iv) — as  a  demand  or  acceptance  of  rent  accruing  due 
after  the  forfeiture  (ic) — a  waiver  of  the  forfeiture  is  implied. 

its  eflfect.  At  common  law,  if  a  lessor  expressly  waived  his  right  of 

re-entry  under  the  condition,  or  gave  the  lessee  an  express 
licence  to  commit  a  breach  of  covenant  within  the  terms  of 
the  condition,  the  right  of  re-entry  was  not  available  in  the 
event  of  any  subsequent  breach  of  covenant ;  since  it  was 
held  that  a  condition  could  not  be  expressly  apportioned,  or 
waived  in  part.(y)  But  this  rule  did  not  apply  to  the  case 
of  an  implied  waiver  of  the  right  of  re-entry ;  (z)  and 
modern  statutes  have  provided  that  an  express  waiver,  or  a 
licence  to  commit  a  breach  of  covenant,  in  any  particular 
instance,  shall  not  prevent  the  enforcement  of  the  condition 
of  re-entry  in  case  of  a  subsequent  breach. (a) 

Belief  against  By  the  early  common  law,  forfeitures  for  breach  of  condi- 
tion were  in  all  cases  enforceable.  But  this  severity  of  the 
law  was,  in  course  of  time,  mitigated,  to  some  extent,  by  the 
introduction  of  rules  of  equity,  under  which  relief  was  given 
by  courts  of  equity  against  forfeitures  in  some  cases,(J) 
where  pecuniary  compensation  for  the  breach  of  duty  causing 
the  forfeiture  might  be  deemed  an  adequate  remedy.  One 
of  such  cases  was  the  forfeiture  of  a  lease  through  non- 
payment of  rent.  By  modern  statutes,  this  relief  is  not  to 
be  granted  at  a  later  period  than  six  calendar  months  after 
the  lessee's  ejectment  under  legal  process,  or  otherwise  than 
on  payment  of  all  arrears  of  the  rent  and  costs.(c)  Another 
statutory  provision, (c?)  now  repealed, (e)  enabled  the  Court 

(w)  Dendy  v.  Nicholl,  4  C.  B.  N.  S.  376. 

(x)  Co.  Litt.  211  b  ;  Doe  d.  Nmh  v.  Birch,  1  M.  &  W.  402,  408  ;  Doe  d. 
Gatehouse  v.  Hees,  4  Biug.  N.  C.  384.  But  a,  subsequent  receipt  of  rent  due 
prior  to  the  forfeiture  is  not  a  waiver  :  Frice  v.  Worvood,  4  H.  &  N.  512. 

hj)  Dumjjor's  case,  Kep.  pt.  4,  119  b  ;  S.  C.  1  Sm.  L.  C.  31. 

(z)  2  Piatt,  471,  citing  Doe  v.   Woodbridge,  9  B.  &  C.  376. 

(o)  22  &  23  Vict.  c.  35,  ss.  1,  2  ;  23  &  24  Vict.  c.  38,  s.  6. 

{b)  See  Peachy  v.  Somerset,  1  Stra.  447  ;  S.C.,  and  notes  thereto,  2  W.  &  T. 
Ijead.  Cas.  Eq.  1245. 

(c)  Stat.  15  &  16  Vict.  c.  76,  ss.  210,  212  ;  23  &  24  Vict.  c.  12(i,  ss.  1,  2  ; 
see  Hoioard  v.  Fanshawe  [1895],  2  Ch.  581. 

(d)  22  &  23  Vict.  c.  35,  ss.  4,  5,  6  ;  23  &  24  Vict.  c.  126,  s.  2. 

(e)  By  44  &  45  Vict.  c.  41  (Conv.  Act,  1881),  s.  14. 
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of  Chancery  to  grant  relief,  under  certain  conditions,  against 
forfeiture  through  breach  of  a  covenant  respecting  insurance 
against  fire.  But,  prior  to  the  year  1882,  the  foregoing 
were  the  only  cases  in  which  the  Courts  could  grant  relief 
against  the  forfeiture  of  a  lease ;  for  the  equitable  principle 
of  compensation  was  considered  not  to  be  applicable  to  any 
other  breach  of  covenant,  however  trivial  the  breach  might 
be ;  and  the  statutory  remedies  applied  only  in  the  cases 
mentioned. (/) 

Important  alterations  in  the  law  on  this  subject  have,  Conveyancing 
however,  been  made  by  the  Conveyancing  and  Law  of  ^^^^^  ^a^L*"'^ 
Property  Acts,  1881  and  1892.  By  the  first  of  these  relief  against 
Acts,  a  right  of  re-entry  or  forfeiture,  for  a  breach  of  any  °  ^'  ^^^' 
covenant  or  condition  in  a  lease,  is  not  enforceable  till  after 
service  by  the  lessor  on  the  lessee  of  a  notice  in  writing 
specifying  the  breach,  and  requiring  him  to  remedy  it,  if  it 
is  capable  of  remedy,  and  in  any  case  to  make  compensation 
for  it ;  and  failure  by  the  lessee  to  remedy  the  breach,  if 
capable  of  remedy,  within  a  reasonable  time,  and  to  make 
reasonable  compensation  in  money,  to  the  lessor's  satisfac- 
tion, for  the  breach. (^)  And  by  the  same  Act,  where  a 
lessor  is  proceeding,  by  action  or  otherwise,  to  enforce  a 
right  of  re-entry  or  forfeiture,  the  lessee  may  apply  to  the 
Court  (Ji)  for  relief,  and  such  relief  (which  the  Court  may 
either  grant  or  refuse),  if  granted,  may  be  awarded  on  such 
terms  as  the  Court  thinks  fit.(*)  And  by  the  Act  of  1892, 
where  the  lessor  is  proceeding  as  above,  the  Court,  on  the 
application  of  an  under-lessee  of  the  whole  or  part  of  the 
premises  leased,  may  make  an  order  vesting  such  premises 
in  the  under-lessee  for  the  term  of  the  lease,  or  any  less 
term  not  being  a  longer  term  than  the  under-lessee  had 
under  his  sub-lease,  upon  such  terms  as  the  Court  shall 
think  fit.Q)     These  provisions  apply  to  leases  made  either 

(/)  See  the  cases  in  notes  to  Peadiy  v.  Somerset,  supra.  And  see  Barrow 
V.  Isaacs  &  Sons  [1891],  1  Q.  B.  417. 

(</)  44  &  45  Vict.  c.  41,  s.  14  (1)  ;  Loch  v.  Pearce  [1893],  2  Ch.  271. 

(h)  I.e.,  to  the  Chancery  Division  of  the  High  Court  of  Justice. 

(i)  S.  14  (2)  ;  see  Quilter  v.  Mapleson,  9  Q.  B.  .D.  672  ;  In  re  Walker, 
13  y.  B.  D.  454  ;  Piogers  v.  Pdce  [1892],  2  Ch.  170;  Hare  v.  Elms  [1893], 
1  Q.  B.  604. 

(j)  bb  &  56  Vict.  c.  13,  3.  4  ;  Wardens  of  Gholmeley's  School  v.  SeweU 
[1894],  2  Q.  B.  906. 
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(iv.)  Under 
conditional 
limitation. 


(v.)  Determi- 
nation of  satiR- 
fied  term. 


before  or  after  the  Act,  and  have  effect  notwithstanding 
any  stipulation  to  the  contrary.  And  (under  the  Act  of 
1892)  the  word  lease  includes,  for  the  purposes  of  these 
provisions,  an  agreement  for  a  lease,  where  the  lessee  has 
become  entitled  to  have  his  lease  granted  ;  and  the  term 
underlease  has  a  similar  meaning.(/j)  But  the  foregoing 
provisions  do  not  extend  to  a  covenant  or  condition  against 
assigning,  underletting,  parting  with  the  possession  of,  or 
disposing  of  the  premises  leased  ;  nor  to  a  condition  for 
forfeiture  on  the  lessee's  bankruptcy,  or  the  taking  in  execu- 
tion of  his  interest,  if  his  interest  has  not  been  sold  within 
a  year  after  the  bankruptcy  or  execution,  or  if  the  premises 
leased  be  any  one  of  certain  kinds  specified  in  the  Act  of 
1892  ;  nor  to  a  covenant  or  condition  in  a  mining  lease  for 
allowing  the  lessor  to  have  access  to,  or  to  inspect,  books, 
accounts,  records,  weighing  machines,  or  other  things,  or  to 
enter  or  inspect  the  mine,  or  the  workings  thereof.(Z)  And 
they  do  not  affect  the  law,  as  previously  existing,  relative 
to  re-entry,  or  forfeiture,  or  relief,  in  case  of  non-payment 
of  rent.(m) 

An  estate  for  years  granted  subject  to  a  conditional 
limitation  having  effect  by  the  common  law  (or  in  some 
circumstances,  by  way  of  executory  interest), (ti)  may  de- 
termine through  the  operation  of  the  limitation.  Thus,  a 
lease  for  one  hundred  years,  if  A.  shall  so  long  live,  is  deter- 
minable by  the  death  of  A.  within  that  period.  And  some- 
times a  lease  contains  a  proviso  for  cesser  of  the  term,  making 
it  determinable  at  the  option  of  the  lessor  or  of  the  lessee, 
at  the  expiration  of  a  specified  portion  (as  the  first  seven, 
or  fourteen  years)  of  the  term  limited,  or  in  some  other 
event.(o) 

Under  a  modem  8tatute,(p)  an  estate  for  years  ceases  to 

(k)  S.5. 

(/)  C.  &  L.  P.  Act,  1881,  8.  14  (5)  (9)  ;  C.  &  L.  P.  Act,  1892,  s.  2  (2)  (3). 
See  also  s.  2  (1)  of  the  last-mentioned  Act  as  to  lessor's  light  to  recover  costs 
and  expenses  of  waiver  of,  or  relief  ajrainst,  forfeiture,  and  Nvid  v.  Nineteenth 
Century  Building  Society  [1894],  2  Q.  B.  226,  hereon. 

(m)  C.  &  L.  P.  Act,  1881,  s.  14  (8). 

(n)  As  to  which,  see  post,  p.  148. 

(o)  See  ante,  pp.  46,  47. 

(j>)  8&9  Vict.  c.  112. 
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exist  if  it  become  a  '  satisfied  term.'  A  term  is  said  to  be 
'  satisfied '  when,  having  been  created  for  some  particular 
purpose,  such  purpose  has  been  performed  or  fulfilled,  or  has 
become  incapable  of  taking  effect,  before  the  expiration  of 
the  term  by  lapse  of  time.  Practically,  the  only  terms  that 
can  become  satisfied  are  long  terms  of  years  created  for 
securing  the  raising  or  payment  of  money  ;  and  such  a  term 
is  satisfied  when  the  term  is  no  longer  required  as  a  security 
for  the  money. (5') 

Prior  to  the  statute  above  mentioned,  a  term  did  not  Former  law. 
determine  on  its  becoming  satisfied,  unless  it  had  been 
granted  subject  to  a  proviso  for  cesser  in  that  event ;  or 
unless  it  was  surrendered  so  as  to  merge  in  the  freehold. 
Otherwise,  the  term  continued  to  exist  as  an  interest  distinct 
from  the  freehold  out  of  which  it  was  originally  granted.  But, 
by  the  rules  of  equity,  the  owner  for  the  time  being  of  the 
freehold  was  entitled  also  to  the  satisfied  term  ;  which,  accord- 
ingly, was  held  for  his  benefit  by  the  person  in  whom  at 
law  it  was  vested,  and  was  technically  said  to  '  attend  the 
inheritance.'  On  a  purchase  of  an  estate  of  freehold  in  land, 
the  purchaser  usually  caused  any  satisfied  term  that  might  be 
existing  in  the  land  to  be  assigned  to  a  trustee  in  trust  for 
himself,  and  to  attend  the  inheritance.  By  so  doing,  he 
obtained  a  security  against  any  secret  incumbrances  or  claims 
to  which  the  freehold,  but  not  the  term,  might  be  subject ;  (r) 
for  he  was  entitled  to  the  land,  for  the  remainder  of  the 
term,  free  from  any  incumbrance  or  claim  affecting  the  free- 
hold merely. 

Attendant  terms  were,  however,  found  in  practice  to  be  Act  abolishing 
a  source  of  trouble  and  expense  in  the  transfer  of  land,  ^*'^  *^™'^" 
which  more  than  counterbalanced  their  advantages.  It  was 
therefore  provided  by  the  statute  above  mentioned,  that 
every  satisfied  term  of  years  which,  on  the  31st  December 
1845,  was  attendant  on  the  inheritance,  by  express  declara- 
tion or  by  construction  of  law,  or  which  should  thereafter 
become  so  attendant,  should  thereupon  absolutely  cease 
and  determine  ;  except  that,  if  attendant  by  express  declara- 

(rj)  See  supra,  p.  99  ;  Belaney  v.  Belaney,  L.  11.  2  Eq.  210,  2  Ch.  138, 
36  L.  J.  Ch.  265,  16  L.  T.  269,  15  W.  R.  369  ;  Anderson  v.  Pirjnet,  L.  R.  11 
Eq.  329,  8  Ch.  180,  42  L.  J.  Ch.  310,  27  L.  T.  740,  21  W.  R.  150. 

(r)  1  Cruise,  t.  12,  c.  3,  ss.  6-51  ;  Burton,  §  860,  n. 
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tion  on  the  Slst  December  1845,  it  should  thereafter  afford 
to  every  purchaser  the  same  protection  as  if  it  had  con- 
tinued, but  had  not  been  thereafter  assigned  or  dealt  with.(s) 

(vi.)  Merger.  An   estate   for  years    may    also    determine    through   its 

merger  in  another  estate  in  the  \and.(t) 

(vii.)  Enlarge-  Under  the  Conveyancing  and  Law  of  Property  Act, 
men  o  rm.  jggj^  certain  terms,  that  are  practically  equivalent  in  value 
to  the  fee  simple,  may  be  enlarged  into  actual  estates  in  fee 
simple.  The  Act  provides  that  where  an  unexpired  residue, 
of  not  less  than  two  hundred  years,  of  a  term  which,  as 
originally  created,  was  not  less  than  three  hundred  years,  is 
subsisting  in  land — without  any  trust  or  right  of  redemption 
affecting  the  term  in  favour  of  the  freeholder  or  other 
person  entitled  in  reversion — and  without  any  rent,  or  with 
merely  a  peppercorn  rent  or  other  rent  having  no  money 
value,  incident  to  the  reversion,  or  having  had  a  rent 
originally  so  incident  which  subsequently  has  ceased  to  be 
payable — then  (i.)  any  person  beneficially  entitled,  in  right 
of  the  term,  to  possession  of  the  land,  or  (ii.)  a  trustee  of 
the  term,  or  (iii.)  one  in  whom  the  term  is  vested  as 
personal  representative  of  a  deceased  person — whether,  in 
any  of  these  cases,  the  term  is  subject  to  any  incumbrance 
or  not — may  make  a  declaration,  by  deed,  to  the  effect  that 
the  term  shall  be  enlarged  into  an  estate  in  fee  simple — 
and  thereupon  the  term  shall  be  enlarged  accordingly,  and 
the  person  in  whom  it  was  previously  vested  shall  acquire 
and  have  an  estate  in  fee  simple  in  the  land.  The 
declaration,  therefore,  is  virtually  a  conveyance  or  transfer 
of  the  fee  simple  from  its  previous  owner  (whose  consent  to 
the  transaction,  it  will  be  observed,  is  not  required)  to  the 
owner  of  the  term.  The  Act,  however,  provides,  in  effect, 
that  the  fee  simple,  so  acquired,  shall  be  subject  to  all  such 
rights,  &c.,  and  to  all  the  same  covenants  and  provisions 
relating    to    use    and  enjoyment,   and  obligations  of  every 

(s)  8  &  9  Vict.  c.  112.  See  J)oe  d.  ('lay  v.  Jones,  13  Q.  B.  774  ;  Amhrson 
V.  Fignet,  L.  K.  11  Kq.  329,  8  Ch.  180,  42  L.  J.  Ch.  310,  27  L.  T.  740,  21 
W.  R.  150.  It  seems  that  satisfied  terms  in  land  of  copyhold  tenure,  or  in  lease- 
holds lor  years  where  the  term  is  created  by  underlease,  are  not  within  the 
Act :  see  2  pt.  1  Davidson,  Conv.,  30G,  and  the  definition  of  '  land  '  in  the  Act. 

{t)  As  to  merger,  see^'os^,  p.  129. 
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kind,  as  the  term  would  have  been  subject  to  if  it  had  not 
been  so  enlarged. (%)  And  the  Conveyancing  Act,  1882, 
provides  that  a  term  shall  not  be  capable  of  enlargement,  as 
above,  if  it  is  liable  to  be  determined  by  re-entry  for 
condition  broken,  nor  if  it  be  created  by  sub-demise  out  of 
a  superior  term,  which  is  itself  incapable  of  being  so 
enlarged. (v) 

Sect.  V. — Estates  at  Will.(w) 

Creation. — An  estate  at  will  may  be  created  by  a  grant  Modes  of. 
upon  the  express  terms  that  the  grantee  shall  hold  as  tenant 
at  will,  followed  by  his  entry  upon  the  land.(a3)  And  a 
mere  permission  to  occupy,  or  a  grant  which  is  not  made  in 
such  form  as  to  create  an  estate  for  life,  and  does  not  expressly 
limit  any  term,  will  create,  on  entry  by  the  grantee,  an 
estate  at  will ;  unless,  by  reason  of  the  reservation  of  a 
rent,  or  some  other  circumstance,  a  tenancy  from  year  to 
year  is  created. (y) 

Use  and  Enjoyment. — ^The  tenant's  rights  of  use  and  Rights  of 
enjoyment,  so  far  as  they  are  not  regulated  by  express  ^°^°  ^^  ' 
agreement  between  the  parties,  are  similar  to  the  rights,  in 
this  respect,  of  a  tenant  for  a  term  of  years.  But  a  tenant 
at  will  is  not  liable  for  permissive  waste.(3)  And  he  is 
entitled,  on  determination  of  the  estate,  to  the  emblements 
produced  by  his  sowing,  if  the  estate  be  put  an  end  to  by 
the  act  of  the  grantor,  or  by  his  death ;  and  if  the  estate  be 
determined  by  the  tenant's  death,  his  personal  representative 
has  the  same  right.  But  the  tenant  has  no  right  to 
emblements  if  he  determine  his  estate  by  his  own  act.(a) 

(m)  44  &  45  Vict.  c.  41,  s.  65  ;  see  Smith  v.  Stott,  29  Ch.  D.  1009;  Be 
Chapman  and  Hobhs,  ib.  1007. 

(v)  45  &  46  Vict.  0.  39,  s.  11. 

(m?)  For  the  definition  of  an  estate  at  will,  see  ante,  p.  44. 

(x)  2  Bl.  Comm.  145 ;  Richardson  v.  Langridge,  4  Taunt.  128,  Tud.  L.  C. 
R.  P.  4  ;  see  supra,  p.  89. 

{y)  Doe  d.  Hidl  v.  Wood,  14  M.  &  W.  682,  687.  See  ante,  p.  89.  As  to 
an  estate  at  will  under  the  Statute  of  Frauds  (29  Car.  II.,  c.  3),  s.  1,  in  the  case 
of  a  lea^-e,  &c.,  made  by  parol  only,  and  the  present  law  on  this  subject,  see 
post,  pp.  346,  347. 

(z)  Countess  of  Shrewsbury's  case,  Rep.  pt.  5,  13  a ;  Harnett  v.  Maitland, 
16  M.  &  W.  257. 

(a)  2  Bl.  Comm.  146 ;  Co.  Litt.  55. 
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No  right  of.  Alienation. — A  tenant  at  will  cannot  effectually  alienate 

his  estate ;  for,  though  his  alienation  is  binding  as  against 
himself,  it  does  not  bind  the  grantor  of  the  estate,  who  may 
treat  the  alienee  as  a  trespasser.(&) 

Modes  of.  Determination. — The  grantor  of  an  estate   at  will  may 

determine  the  estate  by  express  notice  to  the  tenant  to  that 
effect ;  or  by  doing  some  act  as  owner  of  the  land — as 
entering  and  cutting  timber,  distraining  for  rent,  or  granting 
an  estate  in  possession  in  the  land ;  such  acts  not  being 
consistent  with  the  continuance  of  the  e8tate.(c)  The 
tenant  may  determine  the  estate  by  notice  to  the  grantor, 
and  giving  up  possession ;  or  by  assigning  the  estate ;  (d) 
or  by  some  act  of  ownership  (as  the  commission  of  waste) 
inconsistent  with  his  estate.  And  the  estate  determines 
by  the  death  of  either  the  grantor  or  the  tenant ;  and 
through  its  merger  in  another  estate  in  the  land.(e) 


Mode  of. 


Position  of 
tenant. 


Sect.  VI. — Estates  at  Sufferance. (/) 

Commencement. — This  interest  arises  through  the  con- 
tinuance of  a  person  in  possession  of  land,  which  he  has 
previously  held  by  a  lawful  title,  after  the  determination  of 
such  title,  and  without  the  consent,  either  express  or  implied, 
of  the  person  next  entitled  to  the  possession.(y)  The 
latter  may,  at  any  time,  proceed  to  recover  possession  of  the 
land ;  but  he  cannot,  before  making  entry,  treat  the  tenant 
as  a  trespasser,  (^)  An  exception  has  been  made  to  this 
rule,  however,  by  a  statute  of  Queen  Anne,  in  the  case  of  a 
tenant  pur  autre  vie  who  continues  in  possession  after  the 
determination  of  his  estate,  without  the  express  consent  of 
the  person  next  entitled.  The  Act  provides  that  the  tenant 
so  continuing  in  possession  shall  be  adjudged  a  trespasser, 
and  may  be  proceeded  against  accordingly.(^) 

{b)  2  Bl.  Comm.  145  ;  1  Cruise,  t.  9,  c.   1,  s.  7  ;  Doe  d.  Goody  v.  Carter, 
9  Q.  B.  86.3. 

(c)  Bcdl  V.  OuUimore,  2  C.  M.  &  K.  120. 

(d)  Pinhorn  v.  JSouster,  8  Ex.  763. 

(e)  As  to  the  above  modes  of  determination  of  the  estate,  see  Co.  Litt.  55  b, 
57  a,  57  b  ;  2  Bl.  Comm.  146. 

(/)  For  the  definition  of  an  estate  at  sufferance,  see  mite,  p.  44. 
ig)  Co.  Litt.  57  b  ;  2  Bl,  Comm.  150. 
(h)  6  Anne,  c,  18,  s.  5. 


ESTATES    IN    POSSESSION.  HI 

Ijiabilities  of  Tenant. — A  tenant  at  sufferance  is  not  Liable  to 
entitled  to  emblements  on  the  determination  of  his  J^^^^J^  ^'J.^ 
estate.(i)  He  may,  indeed,  be  made  to  pay  compensation 
for  his  use  and  occupation  of  the  land.(;')  And  by  a 
statute  of  George  II.,  a  tenant  for  life  or  years,  or  a  person 
claiming  under  him,  who  wilfully  holds  over  after  determi- 
nation of  his  term,  and  after  demand  made  and  notice  in 
writing  given,  by  the  person  next  entitled  to  the  possession, 
for  delivery  up  of  the  possession,  is  liable  to  pay  such 
person  at  the  rate  of  double  the  annual  value  of  the  land, 
for  the  time  it  is  detained. (Z;)  And  by  another  statute  of 
George  II.,  any  tenant  holding  at  a  rent,  who,  having  power 
to  determine  his  lease,  gives  notice  to  quit,  and  does  not 
give  up  possession  at  the  time  mentioned  in  such  notice,  is 
liable  to  pay  double  the  former  rent,  during  the  time  he 
continues  in  possession. (Z) 

Alienation. — A  tenant  at  sufferance  cannot  make  (except  No  right  of. 
as  against  himself)  any  alienation  of  the  tenancy.(m) 

Determination. — This  interest  is  determined  by  the  eject-  Modes  of. 
ment  of  the  tenant.  It  may  be  enlarged  into  a  tenancy  at  will 
by  the  consent  of  the  person  next  entitled  to  the  possession 
to  the  tenant's  continuance  in  possession.  And  a  tenancy 
at  sufferance  arising  through  the  continuance  in  possession 
of  a  tenant  who  has  held  at  a  rent  for  a  term,  is  enlarged, 
by  implication,  into  a  tenancy  from  year  to  year,  by  the 
landlord's  acceptance  of  rent  from  the  tenant,  after  the 
expiration  of  the  teTm..(n) 

(i)  Doe  d.  BenneU  v.  Turner,  7  M.  &  W.  226,  235  ;  Vin.  Abr.  Emblements, 
373. 

(j)  Bayley  v.  Bradley,  5  C.  B.  396  ;  Leiffh  v.  Dickesm,  15  Q.  B.  D.  60, 
54  L.  J.  18,  50  L.  T.  124. 

(k)  4  Geo.  II.,  c.  28,  s,  1. 

(0  11  Geo.  II.,  c.  19,  8.  18. 

(m)  Shopland  v.  Byoler,  Cro.  Jac.  55  ;  Vin.  Abr.  Estate,  418. 

(n)  Doe  d.  Bigge  v.  BeU,  5  T.  K.  471  ;  S.C,  2  Sm.  L.  C.  116.     See  supra 
pp.  89.  90. 
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CHAPTER  IV. 

ESTATES   IN   EXPECTANCY.(a) 

Definition. — An  estate  is  said  to  be  '  in  expectancy,'  when 
the  owner  has  not  the  immediate  possession  and  enjoy- 
ment of  the  land,  or  other  subject  of  the  estate,  but  is 
entitled  thereto  at  a  future  time. 

Classification. — The  term  '  estate  in  expectancy  '  is,  in 
strictness,  applicable  only  to  vested  estates.  An  estate  is 
'  vested,'  when  the  person  entitled  thereto  is  certain  (i.e.,  is 
in  existence  and  is  ascertained),  and  his  title  does  not  de- 
pend on  the  happening  of  some  future  and  uncertain  event. 
An  interest  limited  to  a  person  unborn  or  unascertained,  or 
to  a  person  on  the  happening  of  an  uncertain  event,  is  not 
a  complete  estate,  or  right  of  ownership,  so  long  as  the 
uncertainty  continues  as  to  the  person  entitled,  or  as  to  the 
event  on  which  the  title  depends.  Such  interests,  however, 
are  commonly  treated  as  belonging  to  the  class  of  estates  in 
expectancy  ;  (b)  being  subject,  in  some  respects,  to  the  same 
rules  as  apply  to  vested  estates  of  that  class.  According  to 
this  classification,  estates  in  expectancy  comprise  the  f  ollow- 
interests  : — '  estates  in  reversion,'  or  '  reversions ;  '  '  estates 
in  remainder,'  or  '  remainders '  (which  are  divided  into 
'  vested  remainders '  and  '  contingent  remainders  ')  ;  and 
'  executory  ^  interests.'  Of  these,  reversions  and  vested 
remainders  are  vested  estates ;  a  contingent  remainder,  as 
the  name  imports,  is  a  contingent  interest ;  while  an  execu- 
tory interest  may  be  either  a  vested  estate,  or  a  contingent 
interest,  (c) 

(a)  As  to  ownership  in  expectancy,  generally,  see  ante,  p.  2, 

(6)  See  Fearn,  C.  R.  1  ;  2  Bl.  Comm.  c.  11. 

(c)  Fearne,  C.  R.  1,  2  ;  2  Prest.  Abstr.  118  ;  1  Prest.  Estates,  75. 
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Application  of  Settled  Land  Acts. — A  person  entitled  Effect  of  sale, 
to  an  estate  in  expectancy,  under  a  settlement  of  land,  cannot  **'"  ""f^' 

,       ,  .  '  upon  estates 

prevent  a  tenant  for  life  in  possession  under  the  settlement  in  expectancy. 

(or  other  owner  having  the  like  powers),  from  selling  or 

otherwise  dealing  with  the  land  under  the  powers  given  by 

the  Settled  Land  Acts,  1882  to  1890.(fZ)     But,  as  has  been 

seen,  the  tenant  for  life,  in  exercising  his  powers,  should 

have  regard  to  the  interests  of  all  persons  interested  under 

the  settlement,  as  if  he  were  a  trustee  for   them  ;  and,  in 

case  of  negligence  on  his  part  in  this  respect,  he  will  be 

personally  liable  to  a  person  entitled  in  expectancy,  for  loss 

sustained  by  the  latter.     And,  as  has  also  been  seen,  the 

Acts  secure  to  persons  who  have  expectant  interests  in  the 

land,  similar  interests  in  the  capital  money  arising  from  its 

sale,  or  from  other  dealings  with  it,  under  the  Acts.(e) 


Sect.  I. — Reversions. 

Definition. — An  estate  in  reversion,  or  a  reversion,  is  Reversion 
that  estate  which  remains  in  an  owner,  upon  the  grant  of  a  ^  ^  ' 
part  of  his  estate — that  is,  an  estate  less  in  quantity  than 
his  own,  and  taking  effect  out  of  it — to  another  person. (/) 
It  is,  in  legal  effect,  the  same  estate,  as  regards  its  extent  or 
duration,  as  before  the  grant,  though  it  is  no 'longer  an 
estate  in  possession  ;  and  it  only  awaits  the  determination  of 
the  estate  granted,  to  again  become  an  estate  in  possession. 
It  is  called  a  reversion,  because  the  possession  is  thus  to 
revert,  or  return,  at  a  future  time,  to  the  owner  of  the 
estate  to  which  it  was  originally  incident.  Thus,  if  A., 
tenant  in  fee  simple  in  possession,  grants  an  estate  for  life 
or  years  to  B.,  A.'s  estate  becomes  a  fee  simple  in  reversion, 
which,  on  the  determination  of  B.'s  estate,  will  again  be  an 
estate  in  fee  simple  in  possession. 

The  owner  of  an  estate  in  reversion  is  commonly  called  a  Reversioner. 
'  reversioner ; '  and  he  is  technically  said  to  be  entitled  to 
his  estate,  '  expectant  on,'  or  '  expectant  on  the  determination 

{d)  See  ante,  pp.  76-88  ;   Wheelwright  v.   Walker.  23  Ch.  D.  752,  52  L.  J. 
Ch.  274,  48  L.  T.  70  ;  Thomas  v.  Williams,  24  Ch.  D.  558. 

(e)  See  ante,  pp.  84,  87. 

(/)  2  Bl.  Comm.  175. 

H 
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Particular        of,'  the  estate  granted.(^)     The  latter  estate  is  called  the 
'  particular  estate. '(^) 


Arises  by 
operation  of 
law. 


Tenure  of 
reversion. 


Possibility  of 
reverter. 


Creation. — A  reversion  arises  by  operation  of  law,  as  a 
consequence  of  the  grant  of  an  estate  of  less  extent  than  that 
of  the  grantor.  If  a  tenant  in  fee  simple  makes  a  grant  of 
any  smaller  estate,  he  has  the  reversion  in  fee  simple  left  in 
him.  And  so,  where  a  tenant  in  tail  grants  any  estate  less 
than  the  fee  simple,  or  where  a  tenant  for  life  makes  a  lease 
for  a  term  of  years,  or  where  a  tenant  for  a  term  of  years 
grants  a  shorter  term,  the  grantor  in  each  case  retains  his 
former  estate  as  an  estate  in  reversion. (i)  Where,  how- 
ever, the  owner  of  an  estate  of  freehold  grants  a  chattel 
interest,  as  an  estate  for  a  term  of  years,  to  another,  the 
grantor  remains  seised  of  the  land,  in  the  feudal  sense, 
though  the  actual  possession  is  in  the  grantee  ;  (j)  and  by 
virtue  of  such  seisin,  the  grantor  may  transfer  his  reversion 
in  the  manner  applicable  at  common  law  to  estates  in  pos- 
session. (^) 

Where,  upon  the  grant  of  a  particular  estate,  a  reversion 
remains  in  the  grantor,  the  grantee,  as  has  been  seen,  holds 
of  the  grantor ;  the  tenure  thus  created  being  termed  an 
imperfect  tenure,  as  distinguished  from  the  tenure  of  an 
estate  in  fee  simple.(/) 

On  the  grant  of  an  estate  in  fee  simple,  no  reversion  is 
left  in  the  grantor.  (^)  If,  however,  the  fee  simple  were 
granted  subject  to  a  condition  of  re-entry,(??i)  the  grantor, 
though  he  would  not  have  any  estate  in  reversion,  would 
retain  what  is  called  a  '  possibility  of  reverter,'  that  is,  a 
chance  of  recovery  of  the  land,  through  a  breach  of  the  con- 
dition. And  on  the  grant  of  a  fee  simple  conditional,  in 
copyhold  land  held  of  a  manor  in  which  there  is  no  custom 
to  entail,  the  grantor,   it  seems,   has  a    possibility  of   re- 


{g)  Co.  Litt.  22  b,  142  b. 

(A)  Lat.  particula,  a  small  part ;  2  Bl.  Coram.  165. 

(i)  2  Bl.  Coram.  175.     See,  as  to  limitations  of  uses  underwhich  the  reversion 
in  fee  simple  is  in  the  grantor,  ^o«f,  pp.  149,  353,  and  1  Sand.,  Uses,  138. 

{j)  See  ante,  p.  45. 

(k)  See  post,  p.  345. 

(I)  Ante,  p.  23. 

(tk)  As  to  which,  see  ante,  p.  45. 
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verier,  owing  to  the  chance  of  determination  of  the  estate 
through  the  failure  of  issue  of  the  grantee. (n) 

Use  and  Enjoyment. — The  rights  of  a  reversioner,  with  Rights  with 
respect  to  the  use  and  enjoyment  of  the  land,  are  merely  ^^^^°^  *°- 
such  rights  as  answer  to  the  obligations  to  which  the  owner 
of  the  particular  estate  in  possession  is  subject,  as  regards 
use  and  enjoyment.  His  rights  in  case  of  waste  by  the 
owner  of  the  particular  estate  (where  the  latter  is  liable  for 
waste)  are  similar  to  the  rights  in  such  case  of  a  remainder- 
man, and  will  be  considered  in  treating  of  estates  in 
remainder.(o)  In  other  respects,  the  rights  of  the  rever- 
sioner are  incident  to  the  tenure  existing  between  the 
parties,  and  depend  on  the  express  terms  (if  any)  upon 
which  the  particular  estate  has  been  granted ;  for  the 
services  due  from  the  tenant,  in  the  absence  of  express 
agreement,  are  merely  nominal.(^)  Estates  tail  are  not,  in  Rights  by 
practice,  granted  subject  to  stipulations  for  the  grantor's  g^ip^^tion 
benefit.  But,  as  has  been  seen,  occasionally  on  a  grant  of 
an  estate  for  life,  and  usually  on  a  grant  of  an  estate  for 
years,  leaving  a  reversion  in  the  grantor,  a  rent  is  reserved 
to  the  reversioner,  and  the  grant  is  made  subject  to  a 
condition  of  re-entry,  for  non-payment  of  rent,  or  breach  of 
covenants.(j) 

Alienation. — An  estate  in  reversion  is  alienable  to  the  Rights  of. 
same  extent  as  a  similar  estate  in  possession. (r)  But  the 
powers  of  alienation  given  by  the  Settled  Land  Acts,  1882 
to  1890,  to  tenants  for  life  and  others,  do  not  apply  to 
estates  in  reversion,  these  powers  being  incident  only  to 
estates  in  possession ;  though,  under  these  Acts,  a  tenant  is 
deemed  to  be  in  possession,  if  he  is  in  receipt  of  the 
income,  or  rents  and  profits,  of  the  land.(s) 

(n)  See  ante,  p.  40,  Co,  Litt.  18  a  ;  2  Cruise,  t.  17,  s.  4  ;  2  Prest.  Abstr. 
83,  103,  &c.  ;  Feame,  C.  R.  381,  note  ;  Simpson  v.  Simpson,  4  Bing.  N.  C. 
333,  345. 

(o)  Post,  p.  123.  / 

(p)  See  ante,  p.  23. 

\q)  Ante,  pp.  95,  103. 

(r)  A  possibility  of  reverter,  also,  is  alienable  under  the  law  applicable  to 
alienation  of  contingent  and  executory  interests  (see  post,  pp.  142,  153),  except 
as  mentioned,  jjos^,  p  119,  note  (m). 

(s)  See  ante,  pp.  76,  77. 
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Attornment,  At  common  law,  the  attornment  of  the  tenant  of  the  par- 

of  law'arto""   ticular  estate  to  the  alienee — that  is,  his  consent  to  be  the 

latter's  tenant — was,  in  general,  essential  to  the  validity  of 

the  alienation  of  a  reversion  ;    but  the  necessity  for  such 

attornment  was  abolished  by  a  statute  of  Queen  Anne.(^) 

Grant  by  If  a  reversioner  grant  an  estate  of  less  extent  than  his 

[esTestaT'^-^^    reversion,  the  estate  so  granted  will  be  the  reversion  imme- 

lease  of  diately  expectant  on  the  particular  estate  previously  created  ; 

reversion.         |^^^  ^^j^  itself  be  a  particular  estate  with  respect  to  the 

reversion  remaining  in  the  grantor.      For  example,  if  A., 

tenant  in  fee  simple,  grants  to  B.  for  life,  or  for  a  term  of 

years,  and  afterwards  grants  to  C.  for  a  term  of  years  to 

commence  immediately,  or  during  the  continuance  of  B.'s 

estate,  and  to  be  subject  to  B.'s  estate ;  C.  has  the  reversion 

expectant  on  B.'s  estate,  and  A.  has  the  reversion  expectant 

on  C.'s  estate.     The  lease  to  C,  in  such  case,  is  called,  from 

the  time  of  its  commencement,  a  lease  of  the  reversiou,  or 

concurrent  lease. (w) 

Bight  to  rent         Upon  the  alienation  of  a  reversion  (including  a  lease  of 

ofi-everslm[^"  *^®  reversion),  the  rent  (if  any)  reserved  to  the  reversioner, 

and  payable  by  the  tenant  of  the  particular  estate,  passes  to 

the  alienee,  as  incident  to  the  reversion,  unless  it  be  expressly 

excepted.      The  alienee  is  not  entitled,  however,  to  arrears 

of  rent   due   at   the   time  of  the  alienation. (?;)      And  the 

tenant   is   protected,    by  the   statute  last  mentioned,   from 

liability  to  the  alienee,  for  rent  paid  to  the  grantor  before 

the  tenant  has  notice  of  the  alienation. (?y) 

Benefit  of  At  common  law,  it  was  held  that  the  benefit  of  a  condition 

covenants  not   annexed  to  an  estate  could  be  taken  advantage  of  only  by 

assignable  at    the  grantor  of  the  estate,  and  his  heirs ;  (a;)  and  therefore, 

that  the  alienee  of  a  reversion  was  not  entitled  to  the  benefit 

(i)  4  Anne,  c.  16,  s.  9.  See  Allcock  v.  lloorhouse,  9  Q.  B.  D.  366,  30  W.  R. 
871.  A  later  statute  makes  void  any  attornment  by  a  tenant,  without  his  land- 
lord's consent,  to  a  stranger  claiming  title  to  the  landlord's  estate:  11  Geo. 

II.,   C.  19,  8.  11. 

(u)  2  Prest.  Abstr.  84  ;  1  Piatt.  444,  2  Piatt,  57-59.  A  lease  of  the  reversion 
is  to  be  distinguished  from  the  gi'ant  of  a  lease  to  commence  at  a  future  time, 
which  till  its  commencement  is  merely  an  interesse  termini  'see  p.  89),  and 
is  called  a  '  reversionary  lease,'  or  (where  it  is  to  commence  on  expiration  of 
a  previous  lease)  a  '  lease  in  reversion '  ;  see  2  Piatt,  59,  60. 

(v)  Litt.  s.  228  ;  FligJit  v.  Bentley,  7  Sim.  149. 

(to)  4  Anne,  c.  16,  s.  10. 

(x)  Litt.  8.  347  ;  2  Cruise,  t.  13,  c.  2,  ss.  46-49. 
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of  a  condition  of  re-entry  for  non-payment  of  rent,  breach  of 
covenant,  &c.,{y)  reserved  on  the  grant  of  a  lease  for  life  or 
years.  And  it  seems  that,  at  common  law,  the  benefit  of 
covenants  entered  into  by  the  lessee  was  not  assignable,  so 
that  an  alienee  of  the  reversion  could  not  sue  the  lessee  for 
a  breach  of  covenant.(s)  But  the  law  on  this  subject  was  Alteration  by 
altered  by  a  statute  of  the  reign  of  Henry  VIII.,  as  regards  n^n^vill 
couditions  and  covenants  contained  in  leases  for  lives  or 
years,(a)  where  the  lease  is  made  by  deed.(&)  This  statute 
gave  the  alienee  of  the  reversion  expectant  on  such  a  lease, 
the  same  rights  of  entry  and  action,  for  breaches  of  con- 
ditions, covenants,  &c.,  contained  in  the  lease,  as  the 
grantor  of  the  lease  would  have  had.  An  alienee  of  the 
reversion  in  a  part  of  the  land  is  entitled,  under  this  Act,  to 
the  benefit  of  the  lessee's  covenants,  and  to  recover  an 
apportioned  part  of  the  rent ;  (c)  and,  under  a  modern  Act, 
he  is  entitled  to  the  benefit  of  a  condition  of  re-entry 
contained  in  the  lease,  in  respect  of  his  apportioned  rent.(f^) 

The  statute  of  Henry  VIII.  also  gave  the  lessee  the  like  Obligation  of 
remedies  against  an  alienee  of  the  reversion,  as  he  would  ^^^^^^^  ^  *'*'^®' 
have  had  against  the  original  lessor,  upon  covenants  by  the 
latter  contained  in  the  lease.(e) 

Covenants  of  which  the  benefit  or  burden  thus  passes  to  Covenants 
an  alienee  of  the  reversion  are  said  to  '  run  with  the  rever-  re"ersion. 
sion.'  They  comprise,  under  the  statute  of  Henry  VIII., 
only  such  covenants  as  run  with  the  land  when  entered  into 
by  a  lessee. (/j  But  the  benefit  or  burden  of  any  restrictive 
covenant  in  the  lease  may  pass  to  an  alienee  of  the  rever- 
sion under  rules  of  equity,  before  referred  to,  respecting  such 
covenants.  (^) 


(y)  As  to  conditions  of  re-entry  in  leases,  see  ante,  p.  103. 

(s)  1  Wms.  Sannd.  300,  note  10. 

(a)  32  Hen.  VIII.,  c.  34. 

(6)  2  Piatt,  388  ;  Standen  v.  Christmas,  10  Q.  B.  135  ;  Elliott  v.  Johnson, 
L.  R.  2  Q  B.  120,  36  L.  J.  C.  L.  (Q.  B.)  44,  15  W.  R.  253  ;  Smith  v.  Egging- 
ton,  L.  R.  9  C.  P.  145,  43  L.  J.  C.  L.  (C.  P.)  140,  30  L.  T.  521.  See  AUcock 
V.  Mofjrhause,  9  Q.  B.  D.  366,  30  W.  R.  871. 

(c)  Twyman  v.  Pridcard,  2  B.  &  Aid.  105  ;  Corporation  of  Swansea  v. 
Thomas,  10  Q.  B.  D.  48,  47  L.  T.  657,  31  W.  R.  506. 

{d)  22  &  23  Vict.  c.  35,  s.  3. 

(e)  32  Hen.  VIIL,  c.  34,  s.  2  ;  see  ante.  p.  97. 

(/)  Spencer's  case,  5  Co.  16,  1  S.  L.  C.  52  ;  see  ante,  p.  97. 

\g)  See  Foa.  L.  &  T.  198-204  ;  ante,  pp.  52,  99. 
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Conveyancing 
Act,  1881,  as 
to  rent,  cove- 
nants, &c.,  on 
transfer  of 
reversions. 


As  to  obliga- 
tion of  lessor's 
covenants. 


Provisions  similar  to,  but  more  comprehensive  than,  those 
of  the  statute  of  Henry  VIIL,  and  the  subsequent  statute 
above  mentioned  are  contained  in  the  Conveyancing  and 
Law  of  Property  Act,  1881,  with  respect  to  leases  made 
(whether  by  deed  or  otherwise)  (A)  after  the  commencement 
of  that  Act.(z)  The  Act  provides  that  rent  reserved  by  a 
lease,  and  the  benefit  of  every  covenant  or  provision  therein 
contained,  having  reference  to  the  subject-matter  thereof, 
and  on  the  lessee's  part  to  be  observed  or  performed,  and 
every  condition  of  re-entry  and  other  condition  therein 
contained,  shall  be  annexed  and  incident  to,  and  shall  go 
with,  the  reversionary  estate  in  the  land,  or  in  any  part 
thereof,  immediately  expectant  on  the  term  granted  by  the 
lease,  notwithstanding  severance  of  the  reversionary  estate ; 
and  may  be  recovered,  received,  enforced,  and  taken 
advantage  of,  by  the  person  from  time  to  time  entitled, 
subject  to  the  term,  to  the  income  of  the  whole  or  any  part 
(as  the  case  may  require)  of  the  land  leased,  (j)  And 
further,  that  notwithstanding  the  severance  of  the  reversion 
on  a  lease,  or  the  avoidance  or  cesser  of  the  term  granted 
by  a  lease  as  to  part  only  of  the  land  comprised  therein, 
every  condition  or  right  of  re-entry,  and  every  other 
condition  contained  in  the  lease,  shall  be  apportioned,  and 
remain  annexed  to  the  severed  parts  of  the  reversionary 
estate,  as  severed ;  and  shall  be  in  force  with  respect  to  the 
term  whereon  each  severed  part  is  reversionary,  or  the  term 
in  any  land  as  to  which  the  term  has  not  been  avoided  or 
ceased ;  in  like  manner  as  if  the  land  comprised  in  each 
severed  part,  or  the  land  as  to  which  the  term  remains 
subsisting  (as  the  case  may  be),  had  alone  originally  been 
comprised  in  the  lease. (A;) 

The  Act  also  provides  that  the  obligation  of  a  covenant 
entered  into  by  a  lessor  with  reference  to  the  subject-matter 
of  the  lease,  is — so  far  as  the  lessor  has  power  to  bind  the 
reversion  immediately  expectant  on  the  lease — to  be  incident 
to,  and  to  go  with,  the  reversion  or  (in  case  of,  and  notwith- 


(h)  See  post,  p.  346. 
(i)  Ist  January,  1882. 

{j)  44  &  45  Vict.  c.  41,  s.  10  ;  Municipal,  (cc.  Building  Society  v.  Smith, 
22  Q.  B.  D.  70,  58  L.  J.  C.  L.  61,  37  W.  R.  42. 
(k)  S.  12. 
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standing,  its  severance)  the  several  parts  thereof;  and  is  to 
be  enforceable  by  the  person  in  whom  the  term  is  from  time 
to  time  vested ;  and — so  far  as  the  lessor  has  power  to  bind 
the  person  from  time  to  time  entitled  to  the  reversion — may 
be  enforced  against  any  person  so  entitled.(Z) 

The  foregoing  statutory  provisions,  it  will  be  observed,  Conditions  and 
do  not  apply  to  conditions  of  re-entry  reserved  on  grants  of  ^ants  of  in° 
estates  of  inheritance,  nor  to  covenants  contained  in  grants  heritanoe. 
of  such  estates.      A  condition  of  re-entry  annexed  to  the 
grant  of  such  an  estate  is,  therefore,  still  subject  to  the  rule 
of  the  common  law,  under  which  conditions  are  inalienable. (wi) 
Rights     and     liabilities     under     covenants      entered     into 
by    grantors    or    grantees    of    estates    of    inheritance    are 
alienable,    under     some     circumstances,     so     far     as    such 
covenants  are  restrictive  of  the  use  and  enjoyment  of  land, 
under  the  rules  of  equity,  before  referred  to,  respecting  such 
covenants.(n)     And,  as  will  hereafter  be  seen,  the  benefit 
of  covenants  for  title,  &c.,  given  by  the  grantor  of  an  estate 
of  inheritance,  runs  with  the  land  granted.(o) 

Determination. — Estates  in  reversion  are  subject,  in  Modes  of. 
general,  as  regards  their  expiration,  to  the  same  rules  as 
apply  to  corresponding  estates  in  possession.  And  a  re- 
version ceases  to  exist,  as  such,  by  operation  of  the  law  of 
merger,^^)  or  upon  the  enlargement  under  certain  circum- 
stances, of  a  long  term  of  years,(^)  or  a  base  fee,(?*)  into 
an  estate  in  fee  simple ;  or — where  it  is.  expectant  on  an 
estate  tail — through  an  absolute  bar  of  the  entail.(8) 

Sect.  II. — Remainders. 

Estates  in  remainder  are  divided,  as  has  been  mentioned,  Division  of 
into  vested    remainders    and    contingent    remainders,      ^^g  remain 


{I)  S.  11. 

(m)  See  ante,  p.  116.  The  provision  of  the  Real  Property  Law  Amendment 
Act,  1845  (8  &  9  Vict.  c.  106),  s.  6,  that  a  right  of  entry,  whether  immediate 
or  future,  may  be  disposed  of  by  deed,  does  not  apply  to  a  right  of  entry  for 
breach  of  a  condition  :  Bunt  v.  Bialiap,  8  Ex.  675,  680  ;  Hunt  v.  Bemnant, 
9  Ex.  635  ;  see  9  Q.  B.  D.  131. 

(n)  See  hereon,  2  Dart  V.  &  P.  862-874,  and  ante,  p.  52. 

(o)  See  post,  p.  320.  (p)  As  to  merger,  see  post,  p.  129. 

(3)  See  ante,  p.  108.  {r)  See  post,  p.  128. 

(«)  See  ante,  p.  59  ;  &nd. post,  p.  127. 
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these  two  classes  of  remainders  are  governed  in  some  re- 
spects by  the  same,  in  others  by  different,  rules  of  law,  it 
will  be  convenient  to  consider,  first,  remainders  generally  ; 
secondly,  vested  remainders ;  and  thirdly,  contingent  re  • 
mainders. 


Remainder 
defined. 


Meaning  of 
terms. 


Remainder 
must  be  created 
by  same  instru- 
ment as  par- 
ticular estate. 


No  tenure 
between  owner 
of  particular 
estate  and 
remainderman. 


Sub-sect.  1. — Remainders  Generally. 

Definition  and  Creation. — An  estate  in  remainder,  or  a 
remainder,  may  be  defined,  generally,  as  an  estate  in  ex- 
pectancy, created  by  an  express  grant,  by  the  terms  of 
which  it  is  to  become  an  estate  in  possession  upon  the  ex- 
piration of  the  period  limited  for  the  duration  of  an  estate 
immediately  preceding  it :  both  estates  being  created  by 
the  same  instrument. (^)  Thus,  if  A.,  tenant  in  fee  simple, 
grant  to  B.  for  life,  and  by  the  same  conveyance  grant  to 
C.  in  fee  simple-  on  the  determination  of  B.'s  estate,  C, 
who  will  be  entitled  to  the  fee  simple  in  possession  on  the 
expiration  of  B.'s  estate,  has,  in  the  meantime,  an  estate  in 
fee  simple  in  remainder. 

This  kind  of  estate  in  expectancy  is  called  a  remainder, 
as  being  a  remaining  part  of  the  grantor's  estate,  after  sub- 
tracting the  preceding  estate.  The  latter  estate,  in  relation 
to  the  remainder,  is  a  '  particular  estate  ' ;  and  the  remainder 
is  said  to  be  '  expectant  on  the  determination  of,'  or  '  ex- 
pectant on,'  the  particular  estate. (?<^)  The  owner  of  an  estate 
in  remainder  is  commonly  called  a  '  remainderman.' 

An  estate  cannot  be  granted  in  remainder,  otherwise  than 
at  the  time  of  the  creation  of  the  particular  estate,  and 
by  the  instrument  which  creates  that  estate.  If  a  grant  be 
made  of  an  estate,  leaving  a  reversion  in  the  grantor,  any 
subsequent  grant  by  the  latter  of  an  estate  in  the  same 
land,  during  the  continuance  of  the  particular  estate,  must 
take  effect  as  a  grant  of  the  reversion. (^;) 

Between  the  owner  of  the  particular  estate  and  the 
remainderman  there  is  no  tenure.  They  both  hold  of  the 
same  person,  namely  the  grantor  of  their  estates,  or — if  the 

(t)  Co.  Litt.  49  a  ;  2  Bl.  Comm.  164,  1  Prest.   Est.  93  ;  Blackman  v.  Fyah 
[1892],  3  Cb.  at  p.  220. 

(m)  Burton,  §  28.      Cf.  ante,  pp.  113,  114. 

(v)  Feame,  C.  K.  302  ;  see  ante,  p.  116. 
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remainder  be  the  fee  simple — of  the  chief  lord  of  whom  the 
grantor  held.('it-) 

Any  of  the  several  estates  in  land  may  be  granted  as  an  Successive 
estate  in  remainder. (ic)  And  a  succession  of  estates,  sub-  remainder 
sequent  to  the  particular  estate,  may  be  granted  as  re- 
mainders. Thus,  land  may  be  granted  to  A.  for  a  term  of 
years,  and,  on  determination  of  the  term,  to  B.  for  life,  and, 
on  B.'s  death,  to  C.  in  tail,  with  remainder  to  D.  in  fee 
simple.  And  (subject  to  the  rules  as  to  merger,  presently 
mentioned)  several  estates  may  be  so  granted  to  one  person. 
Thus,  a  grant  may  be  made  to  A.  for  life,  and,  on  his  death, 
to  B.  for  life,  and,  on  B.'s  death,  to  A.  in  fee  simple  ;  in 
which  case,  A.  is  tenant  for  life  in  possession,  and  tenant 
in  fee  simple  in  remainder.  Or  again,  the  grant  may  be 
to  A.  for  life,  and,  on  his  death,  to  B.  for  life,  and,  on  B.'s 
death,  to  C.  for  life,  with  remainder  to  B.  in  tail,  with 
remainder  to  D.  for  life,  with  remainder  to  B.  in  fee 
simple  ;  B.  having  here  three  distinct  estates  all  in  remainder. 

The  owner  of  any  estate  of  freehold  may  grant  the  land  Limitations  of 
for  a  particular  estate,  with  a  remainder  expectant  thereon.  a/™Lmo^n 
But,  at  common  law,  a  tenant  for  a  term  of  years  cannot  law ; 
grant  his  term  to  a  person  for  the  period  of  his  life,  with  a 
remainder  expectant  thereon.  An  assignment  of  a  term  of 
years  to  A.  for  his  life,  and,  on  his  death,  to  B.,  would  vest 
the  whole  term  (irrespective  of  its  length)  in  A. ;  and,  if  the 
assignment  were  made  by  an  instrument  operating  inter  vivos, 
the  grant  to  B.  would  be  void  altogether. (3/)  But,  if  the 
instrument  of  gift  be  a  will,  the  gift  to  B.  after  A.'s  death 
takes  effect ;  though  it  is  deemed  to  take  efiect  rather  by 
way  of  executory  interest  than  as  a  remainder.(s)  A  tenant 
for  a  term  of  years  may,  however,  in  effect,  create  a  par- 
ticular estate  with  a  remainder  thereon,  by  granting  an 
underlease  for  part  of  his  term  to  one  person,  with  a  further 
underlease  to  another,  to  commence  on  the  expiration  of 
the  prior  underlease. («) 

(w)  Litt.  s.  215.  As  to  the  effect  of  a  grant  for  life  or  years  reserving  a  rent, 
with  remainder  in  fee  simple,  see  post,  pp.  274,  279. 

(x)  As  to  the  creation  of  an  estate  for  years  in  remainder  ('  lease  in  rever- 
sion '),  see  ante,  p.  116,  note  («). 

(y)  2  Prest.  Abstr.  4,  5.  {z)  See  post,  p.  148. 

(a)  See  1  Piatt,  444,  and  ante,  p.  116,  note  (m). 
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in  equity. 


No  remainder 
after  fee 
simple. 


Remainder 
must  imme- 
diately follow 
preceding 
estate. 


No  remainder 
in  defeasance 
of  preceding 
estate. 


By  the  rules  of  equity,  however,  the  equitable  or  beneficial 
interest  in  a  term  of  years  may  be  given  (either  inter  vivos 
or  by  will)  to  one  for  his  life,  with  remainder  to  another — 
the  legal  estate  in  the  term  being,  in  such  case,  vested  in  a 
trustee.(&) 

Remainders  distinguished  from  Executory  Interests. — 
The  following  characteristics  of  remainders  distinguish  estates 
in  expectancy  of  this  class  from  executory  interests. 

(1)  An  estate  cannot  be  grdnted  in  remainder  after  a 
preceding  estate  in  fee  simple,  granted  by  the  same  instru- 
ment ;  there  being  no  estate  or  interest  beyond  the  fee 
simple,  to  form  the  subject  of  a  limitation  in  remainder. 
This  rule  applies,  although  the  estate  be  a  fee  simple  con- 
ditional in  land  of  copyhold  tenure ;  for,  as  has  been  seen, 
on  the  grant  of  such  an  estate,  no  estate  is  left  in  the 
grantor,  but  only  a  possibility  of  reverter. (c) 

(2)  The  feudal  law  of  tenure  required  that  there  should 
be,  at  all  times,  a  tenant  seised  of  the  land,  to  do  the  proper 
services  to  the  lord,  and  to  protect  the  freehold  against 
adverse  claims.  Hence  arose  the  rule  (which  still  applies) 
that  an  estate  in  expectancy,  to  be  capable  of  taking  effect 
as  a  remainder,  must  be  granted  as  an  estate  that  is  to 
become  an  estate  in  possession  upon  the  expiration  of  the 
particular  estate,  and  not  later.  Thus,  if  land  be  granted  to 
A.  for  his  life,  and,  after  his  death  and  one  day,  to  B.  and 
his  heirs,  the  limitation  to  B.  and  his  heirs  is  void,  as  a 
limitation  of  an  estate  in  remainder. (c^) 

(3)  A  grant  of  an  estate  in  expectancy,  to  have  effect  in 
possession  in  defeasance  or  abridgment  of  the  particular 
estate — as  to  A.  for  life,  but  if  B.  pays  A.  a  sum  of  money, 
then  to  B.  in  fee — will  not  be  valid  as  a  grant  of  an  estate 
in  remainder.(e)  As  has  been  seen,  it  is  only  by  the 
operation  of  a  condition  subsequent,  or  condition  of  re-entry, 


(6)  See^os<,  pp.  148,  174. 

(c)  2  Bl.  Comm.  164  ;  2  Cruise,  t.  16,  c.  1,  ss.  4,  6  ;  Musgrave  v.  Brooke, 
26  Ch.  D.  792,  54  L.  J.  Ch.  102,  33  W.  E.  211  ;  see  ante,  pp.  23,  114.  Cf.,  as 
to  executory  interests,  ^os<,  pp.  144,  149. 

(d)  Watk.  Conv.  60  ;  Feame,  C.  E.,  307.  Cf.,  as  to  executory  interests, 
post,  pp.  144,  149. 

(e)  Feame,  C.  R.,  261  ;  1  Sand.,  Uses,  155  ;  Blachman  v.  Fysh  [1892], 
3  Ch.  209.      Cf.,  as  to  executory  interests,  j50s^,  pp.  144,  149. 
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that,  at  common  law,  an  estate  can  be  thus  abridged. (/) 
The  particular  estate  may,  however,  be  made  determinable 
by  means  of  a  conditional  limitation,  with  a  remainder  ex- 
pectant on  its  determination ;  as  to  A.  during  her  widow- 
hood, and,  upon  her  death  or  re-marriage,  to  B.  and  his 
heirs.  Tn  such  case,  the  remainder  will  have  effect  in 
possession  upon  the  determination  of  the  particular  estate,  in 
whichever  way  it  determines.(^) 

Sub-sect.  2. —  Vested  Bemainders. 

Definition. — A  vested  remainder  is  an  estate  in  remainder  Vested  remain- 
granted  to  a  living  and  certain  person,  unconditionally.(/i)  ^^^  defined. 
The  instances  already  given  of  remainders,  are  examples  of 
vested  remainders. 

Creation. — A  vested  remainder   is   created  by  a   grant,  Mode  of. 
either  inter  vivos  or   by  will,  made  in    accordance  with    the 
rules  (above  stated)  applicable  to  remainders  generally. 

Use  and  Enjoyment. — Since,  as  has  been  seen,  there  is  Rights  with 
no  tenure  between  the  owner  of  the  particular  estate  and  ^^^p®'^ 
the  remainderman,(z)  the  latter's  rights,  with  respect  to  the 
use  and  enjoyment  of  the  land,  are  merely  such  as  are 
correlative  with  the  duties  imposed  by  law  on  the  tenant  of 
the  particular  estate,  as  incident  to  his  possession  of  the 
land. 

Where  the  tenant  in  possession,  being  liable  for  waste,  Remedies  for 
does  acts  of  waste,  an  action  may  be  maintained  against  him  ^*^^- 
by  any  remainderman  or  reversioner — whatever  be  the 
extent  of  his  expectant  estate,  and  although  there  be  an 
intervening  estate  in  remainder — to  recover  pecuniary  com- 
pensation for  the  injury  done  to  his  interest  in  the  land;  or  for 
an  injunction  to  restrain  the  further  commission  of  waste.(y) 

(/)  Ante,  p.  47.  {fj)  Ante,  p.  48. 

(/i)  Co.  Litt.  143  a ;  2  Bl.  Comm.  164. 

(i)  Supra,  p.  120. 

(j)  1  Cruise,  t.  3,  c.  2,  s.  31  ;  2  Wms.  Saund.  646  ;  Birch-  Wolfe  v.  Birch, 
L.  R.  9  Eq.  683,  39  L.  J.  Ch.  345,  23  L.  T.  216,  18  W.  R.  594.  As  to  waste 
generally,  see  ante,  p.  65.  Ameliorating  waste — i.e.,  such  as,  in  fact,  improves 
the  property — will  not,  in  general,  be  restrained  by  injunctian,:and  qu  :  as  to  th<; 
right  to  damages  for  such  waste,  see  Doherty  v.  Alltnan,  3  App.  Cas.  709, 
733  ;  89  L.  T.  N.  S.  129 ;  23  \V.  R.  513. 
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Rules  as  to 
proceeds  of 
waste. 


Exceptions. 


It  is  otherwise,  however,  with  respect  to  the  proceeds  of 
waste  committed  by  the  tenant  in  possession  ;  as  timber 
Cut  by  him,  or  the  materials  of  a  building  which  he  has 
pulled  down.  The  proceeds  of  waste,  other  than  equitable 
waste,  belong  absolutely  to  the  person  entitled  to  the  next 
vested  estate  of  inheritance  in  remainder  or  reversion, 
succeeding  the  estate  in  possession.  And  this  rule  applies, 
although  there  be  an  intervening  estate  for  life  or  years ;  (IS) 
unless,  indeed,  such  intervening  estate  be  a  vested  estate,(/) 
granted  without  impeachment  of  waste  ;  in  which  case,  since 
the  tenant  of  that  estate  might  commit  waste  if  he  had 
possession,  he  is  entitled  to  the  proceeds  of  the  waste  com- 
mitted by  his  predecessor,(7/i)  Thus,  if  land  be  limited  to 
A.  for  life,  with  remainder  to  B.  for  life,  with  remainder  to 
C.  in  fee  simple — or  if  C,  tenant  in  fee  simple,  grant  to  A. 
for  life,  with  remainder  to  B.  for  life,  retaining  in  himself 
the  reversion  in  fee  simple — and,  in  either  case,  A.  commit 
waste,  C.  will  be  entitled  to  the  proceeds  of  the  waste ;  but 
if  B.'s  estate  had  been  granted  without  impeachment  of 
waste,  the  proceeds  would  have  belonged  to  B. 

An  exception  to  the  foregoing  rule  is  made  in  the  case 
of  waste  committed  by  the  tenant  in  possession,  in  collusion 
with  the  owner  of  the  next  vested  estate  of  inheritance,  and 
for  the  benefit  of  the  latter  ;  or  where  the  tenant  in  pos- 
session has  also  a  vested  estate  of  inheritance  in  expectancy, 
subject  to  intervening  estates.  In  these  cases,  the  owner  of 
the  inheritance  will  not  be  allowed  to  reap  the  benefit  of  his 
wrongful  act ;  but  the  proceeds  of  the  waste  will  be  secured 
by  the  Court,  and  invested ;  and  the  income  will  be  paid  to 
owners  of  limited  estates  in  possession,  and  the  capital  to 
the  owner  of  the  inheritance  when  he  becomes  entitled  to  the 
possession.(w.)     And,  as   regards  the   proceeds  of   equitable 


(h)  Lewis  Bowles's  case,  Kep.  pt.  11,  79  b,  Tudor  L.  C.  R.  P.  37  ;  Uvedall 
V.  Uvedall,  2  Roll.  Abr.  119  ;  Whitfield  \.  Beiuit,  2  P.  Wms.  240  ;  Farrant 
V.  Tliompson,  5  B.  &  Aid.  826  (wrongful  removal  of  fixtures  by  tenant) ;  Holly- 
wood V.  Honywood,  L.  R.  18  Eq.  306,  43  L.  J.  Ch.  652,  30  L.  T.  671,  22 
W.  R.  749  ;  Seagram  v.  Knight,  L.  R.  3  Eq.  398,  2  Ch.  App.  628,  36  L.  J. 
Ch.  918,  15  W.  R.  1152  ;  but  see  Bagot  v.  Bagot,  32  Beav.  509,  523. 

(I)  As  to  where  the  intervening  estate  is  contingent  merely,  see  post,  p.  136. 

(m)  Lewis  Bowles's  case.  Rep.  pt.  11,  79  b,  Tudor  L.  C.  R.  P.  37  ;  Jjoiondes 
V.  Norton,  6  Ch.  D.  139,  46  L.  J.  Ch.  613,  25  W.  R.  826  ;  Baker  v.  Sebright, 
13  Ch.  D.  179,  49  L.  J.  Ch.  65,  41  L.  T.  614,  28  W.  R.  177. 

(m)  Garth  v.  Cotton,  1  Ves.  Sen.  546,  1  Lead  Cas.  Eq.  806 ;  Williams  v. 
Duke  of  Bolton,  3  P.  Wms.  208,  n.  ;  Birch- Wolfe  v.  Birch,  L.  R.  9  Eq.  683, 
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waste,  it  seems  (though  the  authorities  diflfer  on  the  point) 
that  these,  also,  are  to  be  invested  for  the  benefit  of  the 
parties  for  the  time  being  entitled  to  the  possession  of  the 
land.(o) 

It  may  be  observed  that  things  severed  from  the  land  by  Rules  as  to 
the  act  of  God  (as  trees,  &c.,  severed  by  tempest),  or  by  a  ^eLlSii**^'' 
trespasser,  are  subject,  in  general,  to  the  same  rules  as  apply  severed, 
to  the  proceeds  of  waste,  when  the  severance  would  have 
been  waste  if  committed  by  the  tenant  in  possession  ;  but 
that,  if  they  might  have  been  lawfully  severed  by  the  tenant 
in  possession,  they  belong  absolutely  to  him.(^) 

The  foregoing  rules  do  not,  however,    usually  apply   to  The  foregoing 
timber  or  minerals  separated  from  land  of  copyhold  tenure  ;  ^"^^f  ^^  ""'^ 
for,  in  the  absence  of  special  custom  to  the  contrary,  these  copyholds, 
belong    to    the    lord  of  the    manor,    in   whatever    way   the 
severance  may  have  occurred. (^) 

Alienation, — A  vested  remainder  is  alienable  to  the  same  Rights  of. 
extent  as  a  like  estate  in  possession ;  though  alienation  by  a 
tenant  in  tail  in  remainder  is  subject  to  the  special  re- 
striction presently  mentioned.  The  powers  of  alienation 
given  by  the  Settled  Land  Acts,  1882  to  1890,  to  tenants 
for  life  and  others,  do  not  apply,  however,  to  estates  in 
remainder ;  these  powers  being  incident  only  to  estates  in 
posse8sion.(r) 

When  estates  tail  were  barred  by  recovery,  an  estate  tail  Alieaation  by 
in  remainder  expectant  on  a  life  estate  could  not  be  barred,  in°re°mai^der 
unless  with  the  concurrence  of  the  tenant  for  life ;   since  it 
was  necessary  that  the  seisin  should  be  vested  in  the  person 
against     whom     the    action     was    brought.(s)      Upon     the 

39  L.  J.  Ch.  345,  23  L.  T.  216,  18  W.  R.  594  ;  per  Jessel,  IM.R.,  Honywood 
V.  Honyicood,  L.  R.  18  Eq.  at  p.  311,  43  L.  J.  Ch.  652,  30  L.  T.  671,  22 
W.  R.  749. 

(o)  Liishington  v.  Boldero,  15  Beav,  1  ;  Wellesley  v.  WeUesley,  6  Sim.  497  ; 
per  Jessel,  M.R.,  in  SonywoocT^v.  Honywood,  supra;  3  Davidson,  Conv.  302, 
303  ;  secus,  Ormurule  v,  Kynnersley,  15  Beav.  10,  note. 

{p)  Newcastle  v.  Vane,  cited  2  P.  Wms.  241  ;  per  Lord  Romilly,  M.R.,  in 
Lushington  v.  Boldero,  15  Beav.  7,  and  in  Bateman  v.  Hotchldn,  31  Beav. 
486  ;  ite  Ainslie,  28  Ch.  D.  89,  30  Ch.  D.  485,  65  L.  J.  Ch.  615,  33  W.  R. 
148,  195 ;  Be  Harrison,  28  Ch.  D.  220,  54  L.  J.  Ch.  617,  52  L.  T.  204,  33 
W.  R.  240. 

(q)  Yool  on  Waste,  29  ;  Scriven,  Cop,,  4th  ed.  422,  note  (j). 

(r)  See  ante,  pp.  77,  115. 

(«)  2  Bl.  Comm.  362. 
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abolition  of  recoveries  and  fines,  it  was  considered  expedient 
that  the  protection  afforded  to  family  settlements,  by  means 
of  this  check  upon  alienation  of  estates  tail  in  remainder, 
should  be  preserved.  The  Fines  and  Recoveries  Act  (f) 
accordingly  provides,  in.  effect,  that  where  there  is  an  estate 
tail  in  lands  under  a  settlement,  and,  under  the  same 
settlement,  an  estate  for  years  determinable  on  a  life  or 
lives,  or  any  greater  estate  (not  being  an  estate  for  years 
merely)  in  the  same  lands,  prior  to  the  estate  tail,(w)  the 
owner  of  such  prior  estate,  or  the  first  of  such  prior  estates, 
if  more  than  one — or  (in  case  such  estate  have  been  disposed 
of  by  the  owner's  voluntary  act,  or  otherwise)  the  person 
who  would  have  been  such  owner,  if  the  estate  had  not  been 
Protector  of  disposed  of— shall  be  the  '  protector  of  the  settlement ' ;  (v) 
except  that  no  lessee  at  a  rent,  tenant  in  dower,  bare  trustee, 
heir,  executor,  administrator,  or  assign,  shall,  as  such,  be 
protector. (-1^)  Where  any  person  is  excluded,  as  last  men- 
tioned, from  the  protectorship,  the  office  vests,  under  the 
Act,  in  the  person  (if  any)  who,  if  the  estate  of  the  excluded 
party  did  not  exist,  would  be  protector. (a?)  The  Act,  how- 
ever, empowers  the  settlor  himself  to  appoint  any  person  or 
persons  in  being  (not  exceeding  three  in  number,  and  not 
being  aliens),  to  act  in  the  capacity  of  protector,  in  lieu  of 
the  person  who  would  otherwise  be  protector,  and  also  to 
provide  for  the  substitution  of  others,  on  death  or  retirement 
of  any  such  persons.(2/)  And  in  certain  cases  of  disability 
of  the  protector,  or  of  vacancy  in  the  ofBce,  the  Chancery 
Division  of  the  High  Court  is,  for  the  time  being,  the 
protector  under  the  Act.(z) 

(t)  3  &  4,  Win.  IV.,  c.  74;  see  ante,  p.  68. 

(m)  See  as  to  what  are  to  be  deemed  estates  under  the  settlement,  within  the 
Act,  S8.  22,  25,  26. 

{v)  S.  22.  Where  there  are  two  or  more  co-owners  of  the  prior  estate,  each 
is  protector  as  to  his  undivided  share  :  s.  23.  And  tenant  in  tail  in  remainder 
may  himself  be  protector  as  owner  of  a  prior  estate  under  the  settlement  ;  see 
Tufnell  V.  Borrell,  L.  R.  20  Eq.  194  ;  44  L.  J.  Ch.  756,  23  W.  R.  717. 

(mj)  Ss.  26,  27,  31. 

{x)  S.  28. 

(y)  S.  32.  The  office  survives  on  death  of  one  of  two  or  more  appointed  pro- 
tectors :  BeU  V.  Iloltby,  L.  R.  15  Eq.  178,  42  L.  J.  Ch.  266,  28  L.  T.  9,  21 
W.  R.  321. 

(z)  S.  33.  As  to  where  the  protector  is  of  unsound  mind,  or  convicted  of 
treason  or  felony,  or  an  infant,  see  post,  pp.  489,  492,  493  ;  and  as  to  the  pro- 
tectorship in  the  case  of  a  married  woman,  see  s.  24,  and^os^  p.  482. 
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The  consent  of  the  protector  of  the  settlement  is,  by  the  Protector's 
Act,  made  necessary  to  enable  the  tenant  in  tail  to  alienate  sitTfwabsoi^ 
as  against  persons  entitled  to  estates  in  remainder,  reversion,  lute  bar. 
or  otherwise,  subsequent  to  the  estate  tail. (a)     The  protector 
may  give  or  withhold  his  consent  at  discretion  ;   and  he  can- 
not, by  agreement,  restrict  his  freedom  in  this  respect;  but 
the  consent,  once  given,  is  irrevocable. (6) 

Where  the  tenure  of  the  land  is  freehold,  the  protector's  How  given, 
consent  must  be  given  either  by  the  deed  by  which  the 
tenant  in  tail  disposes  of  the  land,  or  by  a  separate  deed,  to 
be  executed  on  or  before  the  day  of  the  execution  of  the 
former  deed,  and  to  be  duly  enrolled,  at  or  before  the  time 
of  the  enrolment  of  that  deed.(c)  Where  the  tenure  is 
copyhold,  the  consent  is  to  be  given  by  deed,  executed  by 
the  protector  at  or  before  the  time  of  the  surrender  of  the 
land,  and  entered  upon  the  court  rolls  of  the  manor ;  or  by 
his  concurrence  in  the  surrender — which  concurrence  must 
be  expressly  stated  in  the  memorandum  or  entry  of  the 
surrender  upon  the  court  Toll.(cl) 

A  tenant  in  tail  in  remainder  may,  however,  without  the  EutaU  may  be 
consent  of  the  protector,  make  a  disposition  of  the  land,  in  ^^^inst  issue 
the  manner  prescribed  by  the  Act,(g)  which  will  be  effectual  without  pro- 
as against  all  persons  entitled  by  virtue  of  the  estate  tail ;  gg^^ 
that  is,  as  against  the  tenant  himself,  and  all  issue  entitled 
under    the    entail.(/)     Where    the    estate     so    created    is 
expressed  to  be  an  estate  in  fee  simple,  it  is  called  a  '  base  Base  fee. 
fee ' ;  a  term  which,  as  has  been  seen,  was  formerly  applied 
to    the    similar    estate    created    by    fine.(^)     Without    the 
protector's  consent,  however,  the  tenant  in  tail,  as  already 
stated,  cannot  alienate  as  against  persons  entitled  to  estates 
subsequent  to  the  estate  tail.      Hence  a  base  fee  is  defined 
by  the  Act  to  be  '  that  estate  in  fee  simple  into  which  an 
estate  tail  is  converted  where  the  issue  in  tail  are  barred, 
but    persons    claiming    estates    by    way    of   remainder,    or 
otherwise,  are  not  barred.  "(A) 

■    (a)  S.  34  ;  see  ante.  pp.  59,  74.  (6)  Ss.  36,  37,  44, 

(c)  Ss.  42,  46.     As  to  the  enrolment,  see  ante,  p.  59. 

{d)  Ss.  51,  52.     As  to  surrenders  of  copyholds.  Bee  post,  p.  369. 

(e)  As  to  which,  see  ante,  pp.  59,  60. 

(/)  S.  34.  (g)  Ante,  p.  58. 

(h)  S.  1.  The  owner  of  a  base  fee  in  possession  has  the  powers  of  alienation, 
&c.,  given  to  tenants  for  life  and  others  by  the  Settled  Land  Acts,  1882  to 
1890  ;  see  aiite,  p.  77,  not«  (z). 
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Its  enlarge-  The  Act  provides,  however,  that  where  a  base  fee  has  been 

created,  the  person  who  would  have  been  tenant  in  tail,  had  the 
entail  not  been  barred,  shall  have  power  to  dispose  of  the 
land,  in  the  manner  prescribed  by  the  Act,(*)  as  against 
all  persons  whose  estates  are  to  take  effect  after  the 
determination,  or  in  defeasance,  of  the  base  fee,  so  as  to 
enlarge  the  base  fee  into  a  fee  simple  absolute ;(/)  but  if 
there  be  a  protector  of  the  settlement  by  which  the  estate 
tail  was  created,  his  consent  must  be  given  to  such 
disposition.(Z.')  The  Act  also  provides,  in  effect,  that  where 
a  base  fee,  created  under  the  Act,  and  the  immediate 
reversion  or  remainder  in  fee  simple  in  the  same  lands, 
shall  be  united  in  the  same  person,  the  base  fee  shall  be 
ipso  facto  enlarged  into  an  estate  in  fee  simple.0 

No  protector-         The  Act,  it  will  be  observed,  expressly  provides  that  the 

Silllj  wriftTft  tliG 

estates  are       prior  estate,  to  which  the  protectorship  is  incident,  shall  be 
created  by        an   estate  under  the  same  settlement  with  the  estate   tail. 

different  __  ,  -i    •  t  <> 

instruments.  Hence,  where  an  estate  tail  is  expectant  on  a  life  estate 
created  by  a  prior  instrument,  the  tenant  in  tail  may  dispose 
of  the  fee  simple  absolute,  subject  to  the  life  estate,  without 
the  consent  of  the  tenant  for  \\ie.(iii) 

Modes  of.  Determination. — The  law  as  to  the  determination  of  vested 

remainders  is,  in  general,  the  same  as  that  relating  to  the 
determination  of  corresponding  estates  in  possession,  (w)  A 
vested  remainder  expectant  on  an  estate  tail  is,  of  course 


(i)  As  to  which,  see  ante,  pp.  59,  60. 

(j)  S.  19  ;  Bankes  v.  Small,  34  Ch.  D.  415,  36  Ch.  D.  716,  56  L.  J.  Cb.  254, 
56  L.  T.  21,  35  W.  R.  288. 

(h)  S.  35. 

(Z)  S.  39.  Prior  to  this  enactment,  the  base  fee  would  merge  in  the  reversion, 
which  would  remain  subject  to  any  charges  or  incumbrances  previously  affecting 
it.  But  the  enlargement  of  the  base  fee,  under  the. above  Act,  excludes  or 
destroys  the  reversion  ;  and  thereby  all  charges  on  the  reversion  are  annihilated  : 
6  Cruise,  t.  39,  ss.  104,  105. 

(m)  Berrington  v.  Scott,  32  L.  T.  125. 

(n)  According  to  some  writers,  where  the  particular  estate  is  granted  subject 
to  a  condition  of  re-entry,  by  the  common  law  an  entry  for  breach  of  the 
condition  puts  an  end  not  only  to  the  particular  estate,  but  also  to  any  estate  in 
remainder  expectant  on  its  determination,  (See  Litt.  s.  723  ;  Fearne,  C.  R., 
383,  n  ;  Shep.  Touch.  120,  «Scc.)  It  seems,  however,  that  the  condition  in  such 
case  would  be  void  as  being  repugnant  to  the  grant  of  the  remainder  (see  1  Sand., 
Uses,  155 ;  Fearne,  C.  R.,  270  ;  1  Shep.  Touch,  by  Preston,  120),  unless  the 
words  of  condition  could  be  construed  as  a  conditional  limitation  ;  see  Craven 
V.  Brady,  L.  R.  4  Eq.  209,  4  Ch.  296. 
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extinguished  by  an  absolute  bar  of  the  eatail.(o)  A  vested 
remainder  may  also  cease  to  exist  through  its  union  with  a 
base  fee — in  which  case,  as  above  stated,  the  latter  estate 
may  be  enlarged  into  a  fee  simple  absolute.  It  may  also 
end,  by  operation  of  the  law  of  merger.  In  connection  with 
the  last  point,  the  subject  of  merger  (which  has  already 
been  occasionally  referred  to)  may  be  considered  generally. 

Merger. — Merger  is  the  extinguishment,  by  operation  of  ^rerger 
law,  of  the  less  in  the  greater  of  two  vested  estates,  meeting  *^^^°®*^- 
in  the  same  person  without  any  intervening  estate,  or  (where 
the  estates  so  meeting  are  both  estates  of  freehold)  subject 
only  to  an  intervening  estate  for  years.  Thus,  if  A.  have 
an  estate  for  life,  in  possession,  and  B.  have  the  immediate 
reversion  or  remainder,  in  fee  simple,  in  the  same  land — 
or  an  estate  for  years  be  interposed  between  A.'s  estate 
and  B.'s — and  A.  surrenders  his  life  estate  to  B.,  or  B.  re- 
leases the  fee  simple  to  A.,  A.'s  life  estate  is  absorbed  in  the 
fee  simple,  and  the  latter  becomes  at  once  a  fee  simple  in 
possession,  or  a  fee  simple  subject  to  the  interposed  estate 
for  years.(^) 

Any  estate,  other  than  an  estate  in  fee  tail,  may  merge  in  Insunces  of 
an  estate  in  immediate  remainder  or  reversion ;  provided  '"^''°®'" 
that  the  latter  estate  be  greater  in  quantity  than  the 
preceding  e8tate.(5)  An  estate  for  life,  years,  or  at  will, 
will  merge  in  an  estate  of  inheritance.  An  estate  pur 
autre  vie,  or  for  the  joint  lives  of  the  tenant  and  another,  is 
deemed  to  be  less  than  an  estate  for  the  tenant's  own  life, 
and  will,  therefore,  merge  in  the  latter  estate. (r)  An 
estate  for  a  term  of  years,  being,  as  has  been  seen,(,s)  of  less 
extent,  in  a  legal  sense,  than  any  estate  of  freehold  (whatever 
be  the  length  of  the  term),  will  merge  in  a  life  estate.  A 
term  of  years  will  merge  in  the  immediate  reversion,  though 
the  reversion  be  a  term  of  years  also  ;  because  a  term  of 


(o)  See  ante,  p.  59. 

(p)  6  Cruise,  t.  39,  s.  1  ;  Burton,  §  762.     As  to  the  effect,  with  reference  to 
merger,  of  an  intervening  contingent  Interest,  see  post,  p.  1 36. 

(9)  6  Cruise,  t.  39,  ss.  31  et  seq. 

(r)  Burton,  §  747;  G  Cruise,  t.  39,  s.  37 ;  3  Brest.  Conv.  166. 

(s)  A7ite,  p.  43. 
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years  in  reversion  is,  for  this  purpose,  deemed  the  greater 
estate.  (^) 
Exceptions,  An  estate  tail,  however,  does  not  merge  in  the  immediate 

state  tai ,  c.  peygj.gJQn  qj.  remainder  in  fee  simple  ;  for  the  statute  De  donis 
conditionaliJnis  is  held  to  prevent  the  annihilation  of  an 
estate  tail  in  this  way.(w)  And  an  interest  that  is  not  an 
actual  estate — as  an  inter  esse  termini,  or  a  cjontingent  in- 
terest— does  not  merge  in  an  immediate  estate  in  the 
land.(v) 
Merger  does  An  estate  or  interest  created  by  the  owner  of  an  estate 

derivSvl^      which   is  afterwards  merged,  will  not  be  affected  by  the 
estate.  merger.     Thus,   if   A.,   tenant  in   fee  simple,  lease  to  B. 

for  a  term,  and  B.  underlease  for  a  less  term  to  C,  the 
surrender  by  B.  of  his  term,  whereby  it  merges  in  A.'s  re- 
version, will  not  prejudice  C.'s  estate.  So,  also,  an  estate 
for  years  granted  by  a  tenant  for  life  will  not  be  affected  by 
the  subsequent  merger  of  the  life  estate  in  the  reversion  or 
remainder  in  fee  simple. (i^?) 
Formerly  But  though  a  lease  is  not  destroyed  or  prejudiced  by  the 

rent^^c^  clue   ^^^ger  (as  in  the  preceding  examples)  of  the  reversion  ex- 
from  owner      pectant  thereon,  yet,  by  the  common  law,  the  rent  payable 
estate^^^AUer-  ^7  *^®  lessee,  and  his  liability  upon  the  covenants  contained 
ation  of  law      in  the  lease,  were  extinguished,  as  the  result  of  the  extin- 
guishment of  the  reversion  to  which  they  were  incident.(5j) 
The  law  on  this  point  was  altered,  however,  by  the  Eeal 
Property  Act,  1845,  which,  in  effect,  provided  that  when 
the  reversion  expectant  on  a  lease  should  be  surrendered  or 
merged,   the   estate  which   should   confer   the   next  vested 
right  to  the  land  should,  to  the  extent  and  for  the  purpose 
of  preserving  the  incidents  to,  and  obligations  on,  the  merged 
reversion,  be  deemed  the  reversion. (y)     The  owner  of  the 

{t)  Burton,  §  899;  6  Cruise,  t.  39,  s.  38.  But  whether,  if  the  second  term 
be  in  remainder,  the  merger  will  take  place,  is  doubtful  :  ihid. 

(«)  6  Craise,  t.  39,  s.  62  ;  WiscoVs  case,  Rep.  pt.  2,  60  b  ;  Lord  Stafford's 
case,  Rep.  pt.  8,  73. 

(v)  6  Cruise,  t.  39,  ss.  14,  17  ;  Feame,  C.  R.,  561 ;  Doe  d.  Eawlings  v. 
Walker,  6  B.  &  C.  Ill,  118  ;  Hyde  v.  Warden,  3  Ex.  D.  72,  84,47  L.  J.  C.  L. 
121,  37  L.  T.  567,  26  W.  R.  201. 

(w)  6  Cruise,  t.  39,  ss.  108,  109 ;  3  Brest.  Conv.  447. 

(a;)   Wehh  v.  llussell,  3  T.  R.  393  ;  Burton,  §  1061. 

»  (?/)  8  &  9  Vict.  c.  106,  s.  9.     A  similar  remedy  had  been  given  by  a  previous 

statute,  4  Geo.  IL,  c.  28,  s.  6,  to  lessees  on  surrender  and  renewal  of  their 
leases. 
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estate  in  which  the  reversion  is  merged  is,  therefore,  entitled 
to  the  rent  payable  by  the  lessee,  and  to  the  benefit  of  the 
covenants  contained  in  the  lease. 

Where  two  estates  meet  in  the  same  person,  and  ia  the  Merger  where 
same  right,  it  is  immaterial,  with  reference   to  the  law  of  ^^dSjgjg^/ 
merger,  whether  the  union  is  produced  by  operation  of  law  rights, 
— as  where  a  lessee  succeeds,  by  descent  on  intestacy,  to 
the  reversion  in  fee  simple — or  by  the  act  of  a  party — as 
where  a  lessee  purchases  the  reversion.      But  where  the  two 
estates  vest  in  the  same  person  in  different  rights,  merger 
will  not  ensue,  if  the  union  occurs  by  operation  of  law ;  as 
where  a  person,  having  a  freehold  estate  in  his  own  right, 
becomes  entitled  to  a  term  of  years  in   the  same  land,  as 
personal  representative  of  the  lessee. (2)     At  common  law, 
indeed,  if  the  union  occurred  by  act  of  a  party,  merger  took 
place,  though   the   estates  were   held   by  him  in  different 
rights ;  as  where  an  executor  having  a  term  in  right  of  his 
testator,  or  a  person  in  whom  a  term  was  vested  as  trustee, 
purchased  the  rever8ion.(a)    But  in  equity,  a  person  entitled 
as   equitable  owner  to  an  estate  which  was  thus  merged, 
might  obtain  relief  against  the  consequences  of  the  merger,  (6) 
And  the  rule  of  the  common  law,  as  to  merger  in  such  cases, 
has  been  amended  by  the  Supreme  Court  of  Judicature  Act,  Judicature  Act, 
1873,  which  provides  that  there   shall  be  no   merger,   by  merger^ 
operation  of  law  only,  of  any  estate,  the  beneficial  interest  in 
which  would  not  be  deemed  to  be  extinguished  or  merged, 
in  equity, (c) 

Sub-sect,  3. — Contingent  Remainders. 

Definition  and  Instances, — A  contingent  remainder  is  Definition. 
a  remainder  granted  to  a  person  unborn,  or  unascertained  ; 
or  granted  to  a  person  conditionally  upon  the  happening  of 
an  event  that  possibly  may  never  happen,  or  may  not  happen 
till  after  the  determination  of  the  particular  estate ;  and 
which,  by  reason  of  its  being  so  granted,  may  fail  to  become 

(z)  6  Cniise,  t,  39,  ss.  62-56  ;  Sag,  V.  &  P,  617,  618,  where  other  instances 
are  given. 

(a)  6  Cruise,  t,  39,  s.  53  ;  Sag.  V.  &  P.  618,  619,  which  see  also  for  other 
instances.  See  Chambers  v.  Kingham,  10  Ch.  D.  743,  48  L.  J.  Ch.  169,  39 
L.  T.  472,  27  W.  R.  289. 

(6)  See  3  Prest.  Conv.  320  ;  6  Cmise,  t.  39,  ss.  113-117. 

(c)  36  &  37  Vict.  0.  66,  s.  25,  sub-s.  4  ;  see  Snow  7.  Boycott  [1892],  8  Ch.  110. 
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Instances. 


Remainder 
becomes  vested 
on  fulfilment 
of  condition. 


Uncertainty  as 
to  possession 
does  not  make 
remainder 
contingent. 


a  vested  estate.(c?)  The  birth,  or  ascertainment,  of  the  person 
to  whom  the  remainder  is  granted,  or  the  happening  of  the 
event  upon  which  it  is  to  have  effect,  is  a  condition  pre- 
cedent to  its  taking  effect,  either  as  an  estate  in  possession^ 
or  as  a  vested  remainder,  (e) 

Thus,  if  land  be  granted  to  A.  for  his  life,  with  remainder 
to  his  first  son — A.  having  no  son  at  the  time  of  the  grant 
— the  remainder  is  contingent,  until  A.  shall  have  a  son 
born  to  him.  Again,  if  land  be  granted  to  A.  for  his  life, 
with  remainder  to  such  of  his  children  as  shall  be  living  at 
his  death,  the  remainder  is  contingent  during  A.'s  life ;  since 
it  cannot  be  ascertained,  till  his  death,  which  of  his  children 
will  be  entitled.  So,  if  land  be  granted  to  A.  and  B.  for 
their  joint  lives,  with  remainder  to  the  survivor  in  fee 
simple,  the  remainder  is  contingent  until  it  is  ascertained, 
by  the  death  of  either  A.  or  B.,  which  of  them  is  the 
survivor.(/)  So,  in  the  case  of  a  grant  to  A.  for  his  life, 
with  remainder  to  B.  for  his  life,  but  if  B.  die  before 
A.,  then  with  remainder  to  C,  the  last  remainder  is  contin- 
gent, so  long  as  it  is  uncertain  whether  or  not  B.  will  die 
before  A. 

On  the  fulfilment  of  the  condition  upon  which  a  con- 
tingent remainder  is  limited — that  is,  the  birth  or  ascertain- 
ment of  the  remainderman,  where  the  remainder  is  granted 
to  a  person  unborn  or  unascertained,  or  the  happening  of 
the  event  upon  which  it  is  to  have  effect,  where  the  happen- 
ing of  some  event  is  the  condition  expressed  in  the  grant — 
the  remainder  (assuming  that  it  has  not  previously  failed) 
becomes  a  vested  remainder,  or,  if  the  particular  estate  has 
determined,  an  estate  in  possesaon. 

A  remainder,  it  will  b©  observed,  is  not  contingent  merely 
because  it  is  uncertain  whether,  in  fact,  it  will  ever  take 
effect  in  possession.  To  that  uncertainty,  every  remainder 
for  life  or  in  tail,  whether  vested  or  contingent,  is  subject ; 
since    the    remainderman   may   die,   or   die    without   issue, 


(d)  See  Feame,  C.  K.,  3  ei  seq.  ;  ante,  p.  112. 

(e)  2  BI.  Comm.  154.  A  '  condition  precedent '  annexed  to  the  grant  of  an 
estate,  is  a  condition  that  must  happen  or  be  performed  before  the  estate  can 
vest.  Such  conditions  occur  in  grants  of  contingent  remainders  and  executory 
interests. 

(/)  See  Quarm  v.  Qvarm  [1892],  1  Q.  B.  184. 
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before  tlie  determination  of  the  particular  estate.  As 
regards  the  event  of  the  remainder  becoming  an  estate  in  pos- 
session, a  contingent  differs  from  a  vested  remainder,  merely 
in  that  the  former  is  not,  while  the  latter  is,  capable  of 
taking  effect  in  possession,  whenever  the  particular  estate 
may  determine.(^) 

It  may  here  be   observed   that  a  grant  of  a  contingent  Vested 
remainder — other  than  a  remainder  in  fee  simple — may  be  "■^"•^'"^^r 

r  J  may  follow 

followed  by  a  grant  of  a  vested  remainder  ;  as   to  A.   for  contingent 
life,  with  remainder  to  his  first  and  other  sons   in   tail  (A.  '■®»*^<^^'^* 
having  no  son  at  the  time  of  the  grant),   with  remainder 
to  B.  for  life.     In  such  case,  if  the  contingent  remainder 
become  vested,  it  will  supersede  the  other  remainder.     Thus, 
if  A.  should  have  a  son,  that  son  will  have  a  vested  estate, 
prior  to   B.'s   estate.       But    in   the    case    of  a  grant  of  a 
contingent  estate  in  fee  simple,  no  remainder  can  be  granted 
subsequently  thereto.  (A)     A  contingent    remainder    in  fee  Contingency 
simple  may,  however,  be  granted  in  substitution  for  another  ^*'^  double 
contingent  remainder  in  fee  simple,  in  case  the  latter  should 
fail  of  effect — as  where  land  is  granted  to  A.  for  life,  and  if 
he  have  a  son,  to  that  son  in  fee  simple,  and  if  he  have  no 
son,  then  to  B.  in  fee  simple  ;  for,  in  this   case,  the  substi- 
tuted fee  is  not  granted  as  a  remainder  after  the  prior  fee, 
but  each  fee  simple  is  a  remainder  upon  the  estate  for  life. 
A  grant  of  this  kind  is  sometimes   called   a   '  contingency 
with  a  double  aspect. '(z) 

In  the  case  of  the  grant  of  a  contingent  remainder  in  fee  In  whom  is 
simple,  by  deed  operating    according  to  the  rules   of  the  ^\^\^^^ 
common  law,  some  uncertainty  has  existed  as  to  whether,  remainderman, 
prior  to   the    vesting    of   the    remainder,   the   fee    simple 
continues  in  the  grantor,  or  is  in  abeyance.      It  seems  to  be 
now  generally  agreed,  however,  that  the  fee  simple,  in  such 
case,  remains  in  the  grantor.      It  is  clear,  at  any  rate,  that 
if  the  contingent  remainder  ultimately  fail,  the  grantor  will 
be  entitled  to  the  ownership  in  possession,  whether  his  right 


((j)  Fearne,  C.  R.,  216.  '  The  present  capacity  of  taking  efiect  in  possession, 
if  the  possession  were  to  become  vacant,  and  not  the  certainty  that  the  possession 
will  become  vacant  before  the  estate  limited  in  remainder  determines,  nni- 
versally  distinguishes  a  vested  remainder  from  one  that  is  contingent.' — Ibid. 

(h)  Feame,  C.  R.,  222,  22"? ;  2  Cruise,  t.  16,  c.  1,  ss.  45,56-60 ;  ante,  p.  122. 

(i)  Fearne,  C.  R.  372. 


134 


THE   LAW    OF    PROPERTY   IN    LAND. 


Failure  of 
contingent 
remainders  at 
common  law. 


Effect  of  rule 
on  remainder 
limited  to  a 
class. 


thereto  be  consequent  upon  the  ownership  in  fee  continuing 
in  him  until  it  vests  in  the  remainderman,  or  upon  his 
having  some  interest  in  the  nature  of  a  possibility  of  re- 
verter remaining  in  him.(j/') 

Liability  to  Failure. — Statutory  Alterations. — It  has 
been  seen  that  the  feudal  law  required  that  there  should  be, 
at  all  times,  a  tenant  seised  of  the  land ;  and  that  this  re- 
quirement was  the  foundation  of  the  rule,  applicable  to 
remainders  generally,  that  a  remainder  must  be  granted  as 
an  estate  that  is  to  become  an  estate  in  possession  imme- 
diately upon  the  expiration  of  the  particular  e8tate.(7.') 
Another  rule  of  the  common  law,  supplementary  to  the  pre- 
ceding, required  that  a  contingent  remainder  should  vest, 
either  during  the  existence  of  the  particular  estate,  or  at 
the  very  instant  of  its  determination.  If  it  did  not  so  vest, 
it  failed,  and  the  estate  of  the  person  next  entitled  in 
reversion  or  otherwise,  at  once  took  effect  in  pos8ession,(^) 
Thus,  if  land  were  granted  to  A.  for  his  life,  and  on  his 
death  to  the  heir  of  B. — or  to  A.  for  his  life,  and  on  his 
death  to  the  children  of  B.  living  at  B.'s  death — in  each 
case  the  remainder  would  fail  by  the  death  of  A.  in  B.'s 
lifetime,  and  the  grantor  would  be  entitled  to  the  land 
in  possession ;  for  in  neither  case  would  the  remainder  be 
vested  at  the  time  of  the  determination  of  the  particular 
estate  by  the  death  of  A. ;  since,  in  the  former  case,  it 
would  not  be  known  till  B.'s  death  who  would  be  his  heir ; 
and,  in  the  latter  case,  it  could  not  be  ascertained  until 
his  death,  which,  if  any,  of  his  children  would  be  then, 
living,  (^n) 

In  the  case  of  a  grant  in  remainder  to  a  class  of 
persons  (as  the  children  of  A.),  the  foregoing  rule  might 
operate  to  the  exclusion  of  some  members  of  the  class,  while 
other  members  might  acquire  vested  estates.  Thus,  if  land 
were  granted  to  A.  for  his  life,  and  after  his  death  to  such 
of  his  children  as  should  attain  the  age  of  twenty-one  years, 

ij)  Co.  Litt.  342  ;  Feame,  C.  K.,  51  ;  2  Cruise,  t.  16,  c.  8,  es.  1-13 ;  2  Prest, 
Abstr.  loo  et  seq.  The  question  does  not  arise  where  the  remainder  is  limited 
by  deed  operating  under  the  Statute  of  Uses,  or  by  will :  see  post,  pp.  148,  151. 

(h)  See  ante,  p.  122. 

(Z)  Feame,  C,  R,,  307,  308. 

(m)  Co.  Litt.  378  a  ;  2  Bl.  Comm. 
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the  land  would  vest  in  such,  if  any,  of  the  children  as  had 
attained  the  required  age  before  the  death  of  A.,  to  the  ex- 
clusion of  any  who  had  not  then  attained  that  age.(n) 

In  the  case  of  a  grant  to  a  person  for  life,  with  re-  Effect  of  rule 
mainder  to  his  eldest  son,  or  other  child,  or  to  his  children  undir^?^'^ 
generally,  the  rule  in  question  had  no  appKcation,  unless  the  ments. 
parent's  life  estate  were  determined  by  some  event  prior  to 
his  death.  For  under  such  a  grant,  the  remainderman 
must  necessarily  have  come  into  existence  (the  remainder 
thus  becoming  vested)  before  the  death  of  the  tenant  for 
life — unless,  indeed,  the  remainderman  were  a  posthumous 
child  ;  and,  by  a  statute  of  William  III.,  a  posthumous 
child  is  enabled  to  take  an  estate  in  remainder,  as  if  he  had 
been  bom  in  the  father's  lifetime.(o)  A  remainder  under 
such  a  grant  might  fail,  however,  through  the  deter- 
mination of  the  particular  estate,  by  its  forfeiture,  or  its 
merger  in  another  estate  in  the  land,  during  the  lifetime  of 
the  parent,  and  before  the  birth  of  the  chUd  to  whom  the 
remainder  had  been  granted — at  least  where  the  land  was  of 
freehold  tenure.  Thus,  if  such  land  were  granted  to  A.  for 
life,  with  remainder  to  his  eldest  son  in  tail  (A.  having  then 
no  son),  and,  before  the  birth  of  a  son,  A.  incurred  a  for- 
feiture of  his  life  estate,  the  contingent  remainder  granted 
to  his  son  would  fail.  So  also,  if  A.,  before  the  birth  of  a 
son,  surrendered  his  life  estate  to  the  grantor  or  his  successor 
in  whom  the  ultimate  reversion  in  fee  simple  was  vested,  or 
to  the  person  (if  any)  to  whom  the  fee  simple  had  been 
granted  in  remainder  expectant  on  the  estate  tail ;  or,  if  A. 
himself  acquired  the  fee  simple — in  either  of  these  cases, 
A.'s  life  estate  would  merge  in  the  fee  simple,  causing  a 
failure  of  the  contingent  remainder  granted  to  his  son.     For 

(w)  Fearae,  C.  K.,  312  ;  Festing  v.  Allen,  12  M.  &  AV.  279  ;  BuUv.  Pritchard, 
5  Hare  567  ;  Symes  v.  Symes  [1896],  1  Ch.  272. 

(o)  10  &  11  Will.  III.,  c.  16.  It  is  a  general  rule,  independently  of  this  statute, 
that  a  child  en  ventre  sa  mere  is  to  be  considered  as  in  existence  for  the  purpose 
of  taking  any  benefit  to  which,  if  bom,  it  would  be  entitled  (Co.  Litt.  by  Butler, 
298  a,  note  (3) ;  Blackburn  v,  ^Stables,  2  Y.  &  B.  367,  re  Burrows,  Cleghorn  v. 
Burrows  [1895],  2  Ch.  497).  But  while  a  posthumous  child  taking  a  remainder, 
imder  the  statute,  is  entitled  to  the  rents  and  profits  of  the  land  from  the 
determination  of  the  particular  estate  (Basset  v.  Basset,  3  Atk.  203),  a 
posthumous  child  who  becomes  entitled  to  the  land  as  against  an  heir-at-law  or 
devisee  thereof,  is  not  entitled  to  the  rents  and  profits  due  before  his  biiah 
(Richards  v.  Richards,  Johns.  754  ;  Be  Jlowlem,  L.  R.  18  Eq.  9,  43  L.  J.  Ch. 
353,  22  W.  R,  398). 
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case  of  copy- 
hold. 


Trustees  to 
preserve 
contingent 
remainders. 


Statutory 
alterations. 


a  life  estate  will  merge  in  a  vested  estate  of  inheritance  in 
expectancy,  notwithstanding  an  intervening  contingent  re- 
mainder ;  unless,  indeed,  the  life  estate  and  the  estate  of 
inheritance  be  limited  to  the  same  person  by  one  instrument, 
as  to  A.,  for  life,  with  remainder  to  his  eldest  son  (unborn) 
in  tail,  with  remainder  to  A.  in  fee  simple. (j^?) 

A  contingent  remainder  in  land  of  copyhold  tenure  was 
not  liable  to  fail  through  the  forfeiture  or  merger  of  the 
particular  estate,  because  the  seisin  of  the  land  was  in  the 
lord  of  the  manor ;  though  the  lord's  seisin  would  not  prevent 
the  failure  of  the  remainder,  if  it  did  not  become  vested 
before,  or  on,  the  determination  of  the  particular  estate  by 
the  completion  of  the  period  for  which  it  was  limited. (5-) 

"Where,  in  a  settlement  of  land  of  freehold  tenure,  the 
legal  estate  was  granted  to  a  person  for  his  life,  with 
remainder  to  his  child  or  children  unborn,  and  in  other 
cases  where  a  contingent  remainder  was  liable  to  fail  by  the 
premature  determination  of  a  preceding  life  estate,  it  was 
formerly  the  practice  to  insert,  in  the  settlement,  a  grant 
of  an  estate  in  remainder  to  trustees,  to  take  effect  upon  the 
determination  of  the  life  estate,  by  forfeiture  or  otherwise, 
during  the  life  of  the  tenant  for  life,  and  to  continue  during 
the  rest  of  his  life ;  the  estate  of  the  trustees  being  declared 
to  be  granted  to  them  upon  trust  for  the  tenant  for  life, 
and  to  preserve  contingent  remainders.  In  this  way,  the 
destruction  of  a  contingent  remainder,  by  the  premature 
determination  of  the  particular  estate,  was  prevented.  For 
in  case  of  such  determination,  the  estate  of  the  trustees 
would  take  effect  in  possession — the  trustees  not  being  at 
liberty  to  prevent  this,  by  any  alienation  of  their  estate  ; 
and  there  was  thus  a  particular  estate  in  possession,  through- 
out the  lifetime  of  the  tenant  for  life.(?') 

By  the  Keal  Property  Act,  1845,  however,  a  contingent 
remainder  was  maide  capable  of  taking  effect,  notwithstand- 
ing the  determination,  by  forfeiture,  surrender,  or  merger, 
of  the  particular  estate,  as  if  such  determination  had  not 


{j))  Fearne,  C.  R.,  317  et  seq.,  340;  2  Cruise,  t.  16,  c.  6;  Archer's  case,  Rep. 
pt.  1,  66  a. 

(q)  Feame,  C.  R.,  319  ;  Scriven,  Cop.  65.  As  to  contingent  remainders  of 
equitable  estates  not  being  liable  to  failure  as  above  mentioned,  see^o*^,  p.  174. 

(r)  2  Bl.  Comm.  171,  172 ;  2  Cruise,  t.  16,  c.  7. 
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happened. (s)  This  enactment,  in  effect,  protected  contingent 
remainders  against  failure  through  the  premature  determina- 
tion of  the  particular  estate  :  and  thus  rendered  unnecessary, 
for  this  purpose,  a  grant  to  trustees  to  preserve  contingent 
remainders.  It  did  not,  however,  provide  for  the  case  of 
the  regular  determination  of  the  particular  estate,  by  the 
completion  of  the  period  for  which  it  was  granted,  before 
the  vesting  of  the  contingent  remainder — as  where  land  was 
granted  to  A.  for  his  life,  with  remainder  to  the  first  of  his  sons 
who  should  attain  the  age  of  twenty-one,  and  A.  died  before 
any  son  of  his  had  attained  that  age.  In  such  cases,  there- 
fore, a  grant  to  trustees  to  preserve  contingent  remainders 
was  still  desirable — the  estate  of  the  trustees  being  limited 
to  take  effect  in  possession  on  the  expiration  of  the  par- 
ticular estate,  and  to  continue  till  the  happening  of  the 
event  upon  which  the  contingent  remainder  was  to  become 
vested. 

But  a  further  alteration  in  the  law  on  this  subject  has  Contingent 
been  made  by  the  Contingent  Remainders  Act,  1877,  with  ^^c^^ig??" 
respect  to  every  contingent  remainder,  created  by  any  instru- 
ment executed  after  the  passing  of  that  Act  (2nd  August 
1877),  or  by  any  will  or  codicil  revived  or  republished  after 
that  date,  in  tenements  or  hereditaments  of  any  tenure — 
which  would  have  been  valid  as  a  springing  or  shifting 
use,  or  executory  devise,  or  other  limitation,  had  it  not  had 
3.  sufficient  estate  to  support  it  as  a  contingent  remainder. 
The  Act  provides  that  every  such  contingent  remainder 
shall,  in  the  event  of  the  particular  estate  determining  before 
the  remainder  vests,  be  capable  of  taking  effect,  in  all 
respects,  as  if  the  contingent  remainder  had  originally  been 
created  as  a  springing  or  shifting  use,  or  executory  devise, 
or  other  executory  limitation. (^) 

In  the  cases  to  which  this  Act  applies,  its  effect  is  to  Its  effect. 
render  a  contingent  remainder  capable  of  taking  effect  on 
the  fulfilment  of  the  condition  upon  which  it  is  limited, 
irrespective  of  the  prior  failure,  by  any  means,  of  the 
particular  estate;  for,  as  will  be  seen  hereafter,  executory 
interests  (which  comprise  springing  and  shifting  uses,  and 


(«)  8  &  9  Vict,  c.  106,  8.  8. 
(<)  40  &  41  Vict.  c.  33. 


138  THE    LAW    OF  PEOPERTY   IN   LAND. 

executory  devises)  do  not  depend,  for  their  validity  and 
effect,  upon  any  prior  estate.  Thus,  in  the  case  (above 
cited)  of  a  grant  to  A.  for  life,  with  remainder  to  the  first 
of  his  sons  who  shall  attain  the  age  of  twenty-one,  the 
remainder  will  vest,  under  the  Act,  as  soon  as  a  son  attains 
twenty-one,  notwithstanding  the  previous  death  of  A.  So, 
in  the  case  of  a  grant  to  A.  for  life,  with  remainder  to  the 
heir  of  B.,  the  remainder  will  vest,  under  the  Act,  on  the 
death  of  B.,  though  A.  have  died  before  B.  And  where 
the  remainder  is  granted  to  a  class  of  persons,  none  of 
whom  have  acquired  vested  interests  at  the  expiration  of 
the  particular  estate,  the  remainder  will  vest,  under  the 
Act,  in  those  members  of  the  class  with  respect  to  whom 
the  condition  is  eventually  fulfilled.  Thus,  if  land  be 
granted  to  A.  for  life,  with  remainder  to  each  of  his  children 
who  shall  attain  twenty-one,  and  at  his  death  no  child  of  his 
has  attained  that  age,  the  remainder  will  vest  in  such,  if 
any,  of  his  children  as  eventually  attain  twenty-one.  But 
where  one  or  more  members  of  the  class  acquire  vested 
interests  before  the  determination  of  the  particular  estate,  it 
is  not  clear  that  those  who  subsequently  fulfil  the  condition 
of  the  gift,  will  be  entitled  under  the  Act.  Thus,  if  in  the 
case  last  cited,  a  child  of  A.  had  attained  twenty-one  before 
A.'s  death,  it  seems  that  the  children  afterwards  attaining 
that  age  would  be  excluded,  notwithstanding  the  Act ; 
since  the  Act  applies  only  in  the  event  of  the  failure  of  the 
particular  estate  before  the  contingent  remainder  vests  ;  and 
here  one  of  the  children  has  acquired  a  vested  interest  before 
the  determination  of  the  particular  estate.(?<^) 
Right  to  Where  a  contingent  remainder  may  vest  after  the  deter- 

reiS^and**^     mination  of  the  particular  estate,  as   above   explained,  the 
profits.  ownership  of  the  land,  and  therefore  the  right  to  the  rents 

and  profits  during  the  interval  between  the  determination  of 
the  particular  estate  and  the  vesting  of  the  remainder,  will 
be  in  the  person  by  whom  the  particular  estate  and  the 
remainder  were  granted,(y)  or  in  his  successors,  if  he  be 
dead. 

(w)  See  ante,  p.  134  ;  Wms.,  Seisin,  208. 

(t>)  Fearne,  C.  R.,  241,  n. ;  1  Jarman,  Wills,  613,  and  cases  there  cited.  It 
is  otherwise  in  the  case  of  a  contingent  remainder  in  personalty,  or  in  realty  and 
personalty  blended  in  one  gift :  ibid. 
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Creation.  — Contingent  remainders  are  created  by  grant,  Mode  of. 
made  either  inter  vivos  or  by  will,  in  accordance  with  the 
rules  applicable  to  remainders  generally  \{w)   and   in   con- 
formity, also,  with  the  following  rales,  which  apply  to  con- 
tingent remainders  only. 

(i.)  By  the  common  law, (a?)  a  contingent  remainder  of  an  (i.)  if  an 
estate  of  freehold  must  have  a  particular  estate  of  freehold  f****.°^  ^'^" 

.  .  i?        TP  hold,  it  must 

(that  IS,  an  estate  for  life,  or  in  tail)  to  support  it ;  or,  in  have  particu- 

other  words,  the  particular  estate   upon  which  a  contingent  [*""  f^*,^^  ^^ 

remainder  of  an  estate  of  freehold  is  expectant,  must  not 

itself  be  an  estate  less  than  freehold.     Thus,    if  land  be 

granted  to  A.  for  one  hundred  years,  if  he  shall  so  long  live, 

with  remainder  in  fee  to  the  heirs  of  B.,  a  living  person,  the 

remainder  is  void.(?/)      Such,  at  least,  is  the  case  where  the 

remainder  is  created  by  grant  inter  vivos.    Where,  however, 

it  is  granted  by  will,  it  is  held  to  be  valid  ;  not,  indeed,  as 

a  remainder,  but  as  an  executory  interest — a  construction 

adopted  in   order  to   effectuate   the  testator's   intention. (2;) 

The  rule  in  question,  like  others  applicable  to  remainders,  is 

based  on  the  feudal  principle,  already  referred  to,  that  there 

should  be  at  all  times  a  tenant  having  the  seisin,  or  feudal 

possession.     Where  an   estate  of  freehold  is  granted  as  a 

vested  remainder  after  an  estate  for  years  (as  to  A.  for  ten 

years,  with  remainder  in  fee  to  B.,   a  living  person),  the 

seisin  passes  immediately   to  the   remainderman.(«)     And 

where  an  estate  for  years  is  granted  as  a  remainder,  whether 

vested  or  contingent,  after  an  estate  for  years,  the  seisin,  of 

course,    remains  in  the  grantor.      But  on  the  grant  of  a 

contingent  remainder  of  an  estate  of  freehold,  if  the  particular 

estate  be  merely  a  chattel  interest,  the  seisin  of  the  freehold — 

which  cannot  pass  to  the  remainderman,  while  the  remainder 

is  contingent — must  either  pass  to  a  person  entitled  to  an 

estate  in  remainder,  subsequent  to  the  contingent  remainder, 

or  remain  in   the   grantor ;  and,  in    either   case,    it  cannot 

(w)  See  ante,  pp.  120,  122. 

(x)  This  rule  does  not  apply  to  the  limitation  of  an  equitable  estate  by  way 
of  contingent  remainder:  aeejjost,  p.  174. 

iy)  Co.  Litt.  217  a;  Fearne,  C.  R.,  281  :  2  BL  Comm.  171;  Goodright  v. 
Cornish,  1  Salk.  22G  ;   CunHfe  v.  Brancker,  3  Ch.  D.  393. 

(z)  See^josf,  p.  148,  and  cases  there  cited. 

(a)  2  Bl.  Comm.  167. 
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afterwards  pass  to  the  person  entitled  to  the  contingent 
remainder. (?>)  It  is  remarkable  that  this  rule — a  useless 
relic  of  feudalism — should  have  remained  unaltered.(c)  At 
the  present  day,  there  is  no  substantial  difference  between 
the  seisin  of  the  tenant  of  an  estate  of  freehold,  and  the 
possession  of  a  tenant  for  a  term  of  years. 


estate  to 
that  person. 


Effect  of  this 
rule  upon 
settlements. 


(ii.)  Cannot  (ii.)  An  estate  cannot  be  given  to  the  issue  of  a  person 

chiid"ofunbom  ^Q^om,  in  remainder,  after  a  grant  of  a  particular  estate  to 
person  after  that  person  ;  for,  under  such  a  limitation,  the  remainder  to 
the  issue  of  the  unborn  person  is  void.(d)  Where  land  is 
granted  to  a  living  person  for  life,  a  remainder  may  be  given 
to  his  unborn  child  or  children;  but  the  rule  in  question 
forbids  the  limitation  of  a  further  remainder  to  descendants 
of  such  child  or  children. 

This  rule  prevents  the  settlement  of  land  upon  successive 
generations  of  unborn  descendants,  in  a  series  of  life  estates  ; 
as  to  A.  for  life,  with  remainder  to  the  first  son  (then  unborn) 
of  A.  for  his  life,  with  remainder  to  the  first  son  of  the  first 
son  of  A.  for  his  life,  and  so  forth.  The  ordinary  limitations 
of  land  in  strict  settlement — namely,  grants  of  life  estates  to 
persons  living  at  the  date  of  the  settlement,  and  of  re- 
mainders in  tail  to  their  children,  then  unborn — represent 
the  full  extent  to  which  provision  can  be  made,  consistently 
with  the  above  rule,  for  the  devolution  of  land  from 
ancestors  to  descendants. («)  As  will  hereafter  be  seen, 
another  rule,  known  as  the  '  rule  against  perpetuities,'  pre- 
scribes a  period  within  which  every  estate  or  interest  in 
expectancy,  whether  remainder  or  executory  interest,  must 
vest.(/)  But  the  rule  above  stated  is  distinct  from  the  rule 
against   perpetuities ;  and  therefore   applies,   although   the 


(6)  Fearne,  C.  R,  281,  285  ;  Burton,  §§  32,  33. 

(c)  For  a  modern  instance  of  its  application,  see  Cunliffe  v.  Brancker,  supra. 
Qucere  whether  it  would  now  be  held  to  apply  to  limitations  in  a  deed  operating 
under  the  Statute  of  Uses,  see  post,  p.  148. 

(d)  2  Prest.  Abstr.  114  ;  Rep.  pt.  2,  51  a  ;  Rep.  pt.  10,  50  b  ;  Fearne,  C.  R., 
502  ;  3Ionypenny  v.  Derincj,  2  D.  M.  &  G.  145  ;  Whithy  v.  Mitchell,  42  Ch.  U. 
494,  44  Ch.  D.  85,  59  L.  J.'ch.  485,  62  L.  T.  771,  38  W.  R.  337.  This  rule 
appears  to  be  derived  from  the  old  doctrine,  that  there  cannot  be  a  possibility 
upon  a  possibility  in  the  creation  of  a  contingent  remainder  (as  to  which,  see 
Rep.  pt.  2,  51  a  ;  Rep.  pt.  10,  50  b ;  2  Bl.  Comm.  170). 

(e)  As  to  strict  settlement,  see  ante,  p.  74. 
(/)  See^«<,  p.  324,  325. 
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limitation  to  the  issue  of  the  unborn  person  be  expressly- 
confined  to  such  issue  as  may  acquire  a  vested  interest  within 
the  period  prescribed  by  the  rule  against  perpetuities — as 
where  land  is  granted  to  A.  for  life,  with  remainder  to  his 
first  son  for  life  (A.  having  then  no  son),  with  remainder  to 
the  first  son  of  such  son  who  shall  be  bom  in  the  lifetime 
of  Mg) 

The  rule  above  stated  is  subject  to  a  modification  in  the  Cii-preit 
case  of  a  gift,  by  will,  to  an  unborn  person  for  his  life,  with  'doctrine, 
remainder  to  his  child,- or  to  his  children  (whether  success- 
ively or  common),  in  tail.  In  such  case,  it  is  held  that 
the  unborn  person  takes  an  estate  tail,  instead  of  a  life 
estate  as  expressed  in  the  will.  This  rule  is  called  '  the 
cy-pres  doctrine,'  since  its  aim  is  to  give  ejffect  to  the  testa- 
tor's intention,  so  far  as  it  can  be  lawfully  carried  out 
without  transgressing  the  general  rule — to  which,  manifestly, 
the  testator's  expressed  intention  is  opposed.  Though  the 
gift  to  the  unborn  person's  issue  fails  as  a  remainder,  the 
issue  are  not  necessarily  excluded  from  the  succession,  as 
they  would  be  if  the  limitations  were  construed  strictly ;  for, 
the  land  will  devolve  upon  the  issue,  if  any,  as  heirs  in  tail, 
so  long  as  the  entail  remains  unbarred.(7t)  The  cy-pres 
doctrine,  however,  does  not  apply  where  the  estate  given  to 
the  child  of  the  unborn  person  is  an  estate  for  life,  or  in  fee 
simple ;  its  application  being  confined  to  limitations  of 
estates  tail.  And  it  does  not  apply  to  limitations  contained 
in  a  deed.(t) 

Use  and  Enjoyment. — The   rights  of  a  contingent  re-  Rights  with 
mainderman  with  respect  to  the  use  and  enjoyment  of  the  ^®^l^*  *°- 
land,  have    reference,  chiefly,  to  waste    committed  by  the 
tenant  of  the  particular  estate.     At  common  law,  a  con- 
tingent remainderman  had  no  remedy  for  waste  committed  Remedies  for 
by  the  owner  of  a  particular  estate.     Nor  was  he  entitled  ^^  ^' 
in  equity  to  any  relief,  where  the  owner  of  the  particular 

{g)  See  Whitby  v.  Mitchell,  supra. 

(h)  Feame,  C.  E.,  204,  ii. ;  Humherston  v.  Eumherston,  IP.  Wms.  332  ; 
Monypenny  v.  Bering,  16  M.  &  W.  418  ;  Vanderplank  v.  Kim/,  3  Hare  1  ; 
Hampton  v.  Holman,  5  Ch.  D.  183,  46  I..  J.  Oh.  248,  36  L.  T.  287,  25  W.  K. 
459. 

(0  Seaward  v.  WiUcocIc,  5  East  198  ;  Bristow  v.  Warde,  2  Ves.  336  ;  Hale 
V.  Peic,  25  Beav.  335  ;  2  Prest.  Abstr.  166. 
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estate  could  destroy  the  contingent  remainder  by  forfeiture, 
surrender,  or  merger,  of  the  particular  estate.  But  where 
an  estate  was  vested  in  trustees  to  preserve  contingent  re- 
mainders, waste  by  the  tenant  for  life  would  be  restrained 
'  in  equity,  for  the  benefit  of  the  contingent  remainderman  ; 

and  it  seems  that,  upon  the  vesting  of  his  remainder,  he 
would  be  entitled  to  damages  for  waste  previously  com- 
mitted.(/)  And  in  the  case  of  collusion  between  the  owner 
of  the  particular  estate  and  the  owner  of  the  next  vested 
estate  of  inheritance,  or  where  both  these  estates  were 
vested  in  the  same  person,  the  proceeds  of  the  waste  (which 
otherwise  would  belong,  as  has  been  seen,  to  the  owner  of 
the  next  vested  estate  of  inheritance),  would  be  secured  for 
the  benefit  of  the  owners  of  the  successive  estates.  (^)  Under 
the  present  law,  it  seems  that  every  contingent  remainder- 
man, whose  estate  is  not  liable  to  fail  through  the  destruc- 
tion or  determination  of  the  particular  estate,  is  entitled  to 
the  above  remedies,  although  there  be  no  estate  vested  in 
trustees  to  preserve  the  contingent  remainder.  (^) 

Rights  of.  Alienation. — At  common  law,   a   contingent   remainder 

was  alienable  to  a  limited  extent  only.  (7/1)  In  equity,  how- 
ever, a  conveyance  of  a  contingent  remainder,  for  valuable 
consideration,  was  enforced.  (%)  But  by  the  Keal  Property 
Act,  1845,  a  contingent  interest,  and  a  possibility  coupled 
with  an  interest,  in  tenements  or  hereditaments  of  any 
tenure,  are  made  alienable  by  deed — whether  the  object  of 
the  limitation  of  such  interest  or  possibility  be  or  be  not 
ascertained.(o)  And  by  the  Wills  Act,  1837,  contingent 
interests  are  made  devisable,  whether  the  testator  be  or  be 
not  ascertained  as  the  person,  or  one  of  the  persons,  in 
whom  the  same  may  become  ve8ted.(p)  The  provisions  of 
the  Fines  and  Recoveries  Act  as  to  alienation  by  a  tenant 


(j)  Fearno,  C.  R,,  413,  662  et  seq.;  Garth  v.  Cotton,  1  Ves.  Sen.  524,  546, 
1  Lead.  Cas.  Eq.  806. 

(/;)  See  ante,  p.  124. 

(Z)  See  1  Lead.  Cas.  Eq. ,  notes  to  Garth  v.  Cotton,  supra. 

(m)  Lampefs  case,  Rep.  pt.  10,  46  a  ;  2  Prest.  Abstr.  283  ;  Burton,  §  46. 

(»)  Fearne,  C.  R.,  366,  n.  ;  2  Prest.  Abstr.  283  ;  Story,  Eq.  Jurisp.  §  1040  b. 

(o)  8  &  9  Vict.  c.  106,  8.  6. 

(p)  1  Vict.  c.  26,  8.  3. 
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in  tail  in  remainder,  apply  as  well  to  a  contingent,  as  to  a 
vested,  estate  tail  in  remainder. (g)  But,  on  alienation  under 
the  Act,  the  estate  thereby  disposed  of,  whether  it  be  the 
fee  simple  or  a  less  estate — will,  it  seems,  be  subject  to  the 
contingency  to  which  the  estate  tail  was  subject,  and  will 
not,  until  it  become  a  vested  estate,  affect  subsequent 
estates  in  the  land.(r) 

Determination. — The  former  liability  of  a  contingent  Modes  of. 
remainder  to  failure  through  the  determination,  from  any 
cause,  of  the  particular  estate,  and  the  alterations  made  in 
the  law  on  this  subject  by  modern  legislation  have  already 
been  noticed. (s)  Contingent  remainders  under  instruments 
made  before  the  passing  of  the  Contingent  Remainders 
Act,  1877,  or  otherwise  not  within  its  provisions,(/5)  are 
still,  however,  liable  to  failure  through  the  determination  of 
the  particular  estate  by  the  death  of  the  tenant,  or  by  any 
other  means  than  forfeiture,  surrender,  or  merger  (the  cases 
in  which  they  are  protected  from  failure,  by  the  Real 
Property  Act,  1845)  before  the  happening  of  the  contingency 
on  which  the  remainder  is  to  become  vested.  And  any 
contingent  remainder  that  is  expectant  on  an  estate  tail  is, 
of  course,  liable  to  be  extinguished  through  an  absolute  bar 
of  the  entail.(24)  The  only  other  cause  of  failure  of  a  con- 
tingent remainder,  as  such,  is  the  non-fulfilment  of  the 
condition  on  which  its  vesting  depends,  (v) 

Sect.  III. — Executory  Interests. 

Definition. — The  term  '  executory  interest '  is  used  to  Executory  in- 
denote  any  estate  in  expectancy,  created  by  express  grant,  ^^'^^^  ®  **^- 
and  not  taking  effect  as  an  estate  in  remainder. 

The  essential  features  of  estates  in  remainder,  as  distin-  DistinguiBhed 
guished  from  estates  of  the  present  class,  have  already  been  re^^unjer. 


(2)  See  3  &  4  W.  4,  c.  74,  ss.  1,  15 ;  ante,  pp.  125-127. 
(r)  See  Sugden,  E.  P.  Stats.  192, 193. 
(s)  Ante,  pp.  134-137. 
{t)  See  hereon,  ante,  pp.  137,  138. 
(m)  See  ante,  p.  59. 

(v)  That  a  contingent  remainder  is  not  liable  to  failure  through  merger,  see 
<inte,  p.  130. 


144  THE    LAW    OF    PROPERTY   IN    LAND. 

considered. (-16')  In  general,  a  legal  estate  in  expectancy  is 
an  estate  in  remainder,  if,  according  to  the  terms  of  the 
grant  by  which  it  is  created,  it  is  to  become  an  estate  in 
possession  upon  the  determination  of  a  preceding  particular 
estate.(a;)  On  the  other  hand,  where  an  estate  is  granted 
in  expectancy,  to  take  effect  in  possession  upon  an  event 
that  must,  or  may,  happen  before  the  expiration  of  an  estate 
immediately  preceding  it ;  or  after  the  expiration  of  an 
estate  granted  in  priority  to  it  ;  or  to  take  effect  in  defeas- 
ance of  (that  is,  in  substitution  for)  a  prior  limitation  of  an 
estate  in  fee  simple,  the  estate  so  granted  belongs  to  the 
class  of  executory  interests. (3/) 

Uses  of  land.  Origin. — The    distinctions    between    executory   interests 

and  estates  in  remainder,  may  be  explained  by  a  statement 
of  the  origin  of  the  rules  relating  to  interests  of  the  former 
class.  Grants  of  estates  in  expectancy,  otherwise  than 
by  way  of  remainder,  were  not  recognized  by  the  common 
law,  and  were  originally  capable  of  taking  effect  only  as 
creating  equitable  estates.  Equitable_,  as  distinguished  from 
legal,  estates  are  treated  of  in  a  subsequent  chapter ;  (z)  at 
present,  it  need  only  be  stated  that  the  person  in  whom 
the  equitable  estate  is  vested,  has  the  actual,  or  beneficial 
enjoyment  of  the  rights  of  ownership,  by  the  operation  of 
the  rules  of  equity  ;  while  the  ownership,  according  to  the 
common  law,  is  vested  in  another — the  latter  being,  however, 
bound  to  hold  the  land,  merely  as  a  trustee  for  the  equitable 
owner.  Equitable  estates  were  introduced  into  the  legal 
system  through  the  recognition  and  enforcement,  by  the 
Court  of  Chancery,  of  declarations  of  the  use  of  land. 
Under  certain  conditions,  a  declaration  that  the  legal  owner 

(m>)  Ante,  p.  122. 

{x)  For  an  exception,  in  the  case  of  a  limitation  by  will  of  a  particular  estate 
for  years  with  a  contingent  estatejof  freehold  expectant  thereon,  bqq  post,  p.  148. 
Equitable  estates  in  expectancy,  though  limited  by  way  of  remainder,  are 
properly  executory  interests  :  bqq  post,  p.  174. 

(y)  Fearne,  C.  R.,  386-395,  526.  For  examples,  see  j>os<,  pp.  149,  151  ;  and 
see  Stjmes  v.  Symes  [1896],  1  Ch.  272  (instance  of  contingent  remainder)  ;  lie, 
Lechmtre  and  Lloyd  (disapproving  Brackenhury  v.  Gibbons,  2  Ch.  D.  417), 
18  Ch.  D.  524  ;  45  L.  T.  551 ;  J/t7es  v.  Jarvis,  24  Ch.  U.  633;  Z>eare  v.  Dean 
[1891],  3  Ch.  150 ;  Blachman  v.  Fysh  [1892],  3  Ch.  209  (instances  of 
executory  interests). 

{z)  Ch.  6  (pt.  i.). 
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should  hold  to  the  use  of  another,  entitled  the  latter  to  the 
equitable  ownership,  or,  as  it  was  originally  called,  the  '  use  ' 
of  the  land.  In  some  circumstances,  also,  a  use,  though  not 
declared,  was  implied,  in  favour  of  a  person  other  than  the 
legal  owner. (a) 

The  rules   adopted   by  the  Court,  as  applicable  to  uses.  Distinctions 
were  in  some  respects  similar  to,  in  others   diflferent  from,  "'^^Z®^"  "^^ 

^  .  '■•■^'-^,  g^^^  common 

the  rules  of  the  common  law  governing  estates  in  land,  law  estates. 
Among  the  equitable  rules  that  did  not  conform  to  the 
common  law,  were  those  that  dealt  with  limitations  of 
estates  in  expectancy,  otherwise  than  by  way  of  remainder. 
Thus,  the  use  might  be  so  granted  in  expectancy,  that,  until 
the  happening  of  the  event  upon  which  it  was  to  have 
effect  as  an  estate  in  possession,  an  equitable  estate  in  fee 
simple,  and  not  (as  in  the  case  of  a  remainder)  a  particular 
estate  merely,  should  vest  in  another  person.  So  also,  the 
use  might  be  so  granted  as  to  take  effect  in  possession  either 
in  defeasance  of,  or  after  the  expiration  of,  a  prior  particular 
estate  granted  by  way  of  use.  And  such  equitable  estates 
in  expectancy  might  be  created  by  will,  no  less  than  inter 
vivos;  for  the  use  was  alienable  by  will — and  in  this  respect, 
also,  it  differed  from  the  legal  estate,  since  an  estate  in 
fee  could  not,  at  common  law,  be  disposed  of  by  testa- 
ment. (&) 

By   these,  and   various    other,  differences, (c)    uses   were  inconveniences 
distinguished  from  estates  at  common  law.      The  tendency     "^^^' 
of  these  distinctions  was  to  create  obstacles  to  the  enforce- 
ment of  the  rights,  at  common  law,  of  lords,  creditors,  and 
others,  against  the  land  ;  for  these  rights,  not  being  rights 
conferred  by  the  rules  of  equity,  were  not  available  against 
the  equitable  owner.  (^)     To  remedy  the  inconveniences  thus  Alterations 
occasioned,(6)  statutes  were  passed  at  different  times,  making  ^^  "t^tute. 
uses  subject  to  the  rules  of  the  common   law,  for  certain 
purposes ;(/)    and,   finally,   by  a    statute  of  Henry  VIII, 

(a)  See  post,  pp.351.  356.  (b)  Burton,  §  120. 

(c)  See  post,  p.  172. 

{d)  Bacon,  Law  Tracts,  Uses,  327  et  seq. 

(e)  See  the  preamble  of  the  Statute  of  Uses,  and  post,  p.  172. 

(/)  As  to  these  statutes,  see  1  Cruise,  t.  11,  c.  2,  ss.  41-45  ;  1  Sand.,  Uses, 
15-53.  The  most  important  was  the  stat.  1  R.  3,  c.  1,  which  gave  the  equit- 
able owner  the  power  of  conveying  the  legal  estate. 

K 
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(a.d.  1535),  commonly  called  the  Statute  of  'Uae8,(g)  which 
superseded  the  earlier  statutes,  uses  were  converted  into 
legal  estates. 

The  Statute  of  Uses,  after  reciting  the  various  incon- 
veniences to  which  uses  had  given  rise,  enacted,  in  effect, 
that  where  any  person  or  persons  should  be  seised  of  any 
lands,  &c.,(h)  to  the  use,  confidence,  or  trust  of  any  other 
person  or  persons  or  corporation,  the  person  or  persons  or 
corporation  entitled  to  the  use,  confidence,  or  trust,  in  fee 
simple,  fee  tail,  for  life,  term  of  years,  or  otherwise,  or  in 
remainder  or  reversion,  should  from  thenceforth  stand  and 
be  seised,  and  deemed  to  be  in  lawful  seisin  and  possession, 
of  the  same  lands,  &c.,  of  and  in  the  like  estate  as  he  or 
they  had  in  the  use,  trust,  or  confidence ;  and  that  the 
estate  that  was  in  the  person  or  persons  so  seised  to  such 
use,  confidence,  or  trust,  should  be  deemed  to  be  in  him  or 
them  that  had  such  use,  confidence,  or  trust,  in  such  quality, 
manner,  form,  and  condition  as  he  or  they  had  before  in  the 
use,  confidence,  or  trust.('i) 

By  the  operation  of  this  statute,  uses  to  which  it  applies 
are  executed  ;  that  is,  the  cesttii  que  use  (as  the  person,  in 
whose  favour  the  use  has  been  declared,  is  called)  imme- 
diately acquires,  by  force  of  the  declaration  of  use,  not 
merely  the  beneficial  interest,  as  before  the  statute,  but  also 
the  legal  estate — which,  before  the  statute,  would  have  been 
vested  in  the  person  holding  to  the  use.  The  latter,  through 
the  operation  of  the  statute,  takes  no  actual  estate  or 
interest  in  the  land ;  for  though,  in  form,  the  land  is  con- 
veyed to  him  (as  to  A.  and  his  heirs,  to  the  use  of,  &c.),  the 
effect  of  the  superadded  use  is  to  make  the  limitation  to  the 
grantee  a  nullity. (j) 

Uses,  being  thus  converted  by  the  statute  into  legal 
estates,  ceased  to  be  subject  to  the  exclusive  jurisdiction  of 
the  Court  of  Chancery,  and  came  within  the  cognizance  of 
the  Courts  of  common  law  jurisdiction.    These  Courts,  how- 

{(j)  27  Hen.  A^IIL,  c.  10.      In  conveyances  and'pleadings  it  is  usually  called 
'  The  statute  for  transferring  uses  into  possession  ' :  2  Bl.  Comm.  332. 

(h)  The  statute  specifies  '  honours,  castles,  manors,  lands,  tenements,  rents, 
services,  reversions,  remainders,  and  other  hereditaments.' 

{i)  S.  1.     S.  2  enacts  to  the  same   effect,  where  several  persons  are  jointly 
seised  to  the  use,  confidence,  or  tiiist  of  any  of  thera  that  are  so  jointly  seised. 
(j)  2  Bl.  Comm.  333. 
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ever,  applied  to  the  legal  estate  created  by  a  declaration  of 
use,  rules  similar,  in  many  respects,  to  the  rules  of  equity 
by  which  uses,  as  equitable  estates,  had  originally  been 
governed. (/j)  Among  the  rules  thus  adopted,  were  those 
that  sanctioned  the  creation  of  estates  in  expectancy,  other- 
wise than  by  way  of  remainder ;  or,  in  other  words,  as 
"executory  interests  (J) — which  thus  obtained  validity  as  legal 
estates  in  expectancy. 

The   Statute  of  Uses,  however,  by  converting  uses   into  Executory 
legal  estates,  put  an  end  to  the  power  of  creating  executory  ^^ted  by 
interests  by  will,  which  had  been  incident  to  uses  as  equit-  will- 
able  estates  in  fee  simple ;  for,  by  the  common  law,  as  has 
been  mentioned,  the  fee  simple  was  not  devisable  by  will. 
But,  shortly  after  the  passing  of  this  statute,  an  Act  was 
passed,  by  which  the  legal  estate  in  fee  simple  was  made 
alienable   by   will ;  {rii)   and    the   testamentary   power  over 
land  being  thus  restored,  gifts  by  will  of  the  legal  estate, 
by  way  of   executory  interest,  were  held   to  be  valid,  by 
analogy  to   similar  gifts  of  the  use  before  the  Statute  of 
Uses.(7i.) 

A  declaration  of  use  of  land  of  copyhold  tenure  is  not  Executory 
executed  by  the  Statute  of  Uses.      The   statute,  it   will   be  |°jj^  of  copy, 
observed,   applies  only  where  one  is  seised  to   the   use  of  hold  tenure, 
another ;  and  the  terra    '  seised  '  is  not  applicable  to  the 
possession  of  copyhold  land.(o)     Hence,  it  has  been  doubted 
whether  executory  interests  could  be  created  in  copyholds ; 
at  least,  by  conveyance  irder  vivos. (jj)     Their  validity,  when 
created  by  will,  was  unquestionable,  since  executory  interests 
limited  by  will  take  effect  independently  of  the  operation 
of  the   Statute   of   Uses.(^)     And   modem   decisions  have 
established  the   validity  of  such  executory  interests,  created 
inter  vivos,   though  the   Statute  of  Uses  does  not  apply  to 
them.(r) 

(k)  2  Bl.  Comm.  333.  (I)  Ante,  p.  143. 

(m)  Stat.  32  Hen.  VIII.,  c.  1,  explained  by  stat.  34  &  35  Hen.  VIII.,  c.  5, 
seejiost,  p.  385. 

(/t)  2  Bl.  Comm.  334.  (o)  See  ante,  p.  31. 

ip)  See  Fearne,  C.  R.,  276,  277  ;  5  Cruise,  t.  37,  c.  1,  s.  99  ;  1  Watk.  Cop. 
197  et  seq.  ;  2  Brest.  Abstr.  34  ;  1  Scriven,  Cop.  (4th  ed.),  159-194. 

(q)  1  Watk.  Cop.  210  ;  aeejMst,  p.  389. 

(r)  Boddington  v.   Ahernethy,  5  B.  &  C.  776  ;  B.  v.  Lord  of  Manw  of 
Oundle,  1  A.  &  E.  283. 
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Executory  Since  the  owner  of  an  estate  for  years,  or  other  chattel 

estates  for        interest,  is  not  seised  of  the  land,  in  the  technical  sense, (s) 
years.  a   use  declared  of  such  an  interest  is  not  executed  by  the 

Statute  of  Uses.(^)  Hence,  a  legal  estate  for  years  in  lands 
of  freehold  tenure  cannot  be  the  subject  of  an  executory 
interest ;  at  least,  where  the  interest  is  granted  inter  vivos. 
By  will,  however,  a  legal  estate  for  a  term  of  years  may 
be  given  to  one,  with  a  gift  over  to  another  on  the  death 
of  the  former,  or  upon  any  other  specified  event.  The 
gift  over  takes  effect,  not  by  way  of  remainder,  but  as  an 
executory  interest ;  the  whole  term  being  primarily  vested 
in  the  first  donee,  and  divested  in  favour  of  the  second  upon 
the  happening  of  the  event.(M)  And,  by  the  rules  of  equity, 
the  equitable  interest  in  a  term  of  years  may  be  granted  as 
an  executory  interest,  either  inter  vivos  or  by  will,  as  well  as 
by  way  of  remainder,  (v) 
Limitations  of  It  may  here  be  observed  that  estates  in  remainder,  as  well 
declaration  ^  ^^  executory  interests,  may  be  created  by  declaration  of  use, 
of  use.  as  when  land  is  conveyed  to  X.  and  his  heirs,  to  the  use  of 

A.  for  life,  with  remainder  to  the  use  of  such  of  his  children 
as  shall  be  living  at  the  time  of  his  death ;  and  that  a 
remainder  so  granted  is  subject,  in  general,  to  the  rules 
applicable  to  remainders  created  by  grant  at  common  \&w.{w) 
Hence,  it  has  been  held  that  where  land  has  been  granted 
to  A.  and  his  heirs,  to  the  use  of  B.  for  a  term  of  years,  if 
he  should  so  long  live,  with  remainder  to  the  use  of  the  heirs 
of  the  body  of  B.,  the  grant  to  the  use  of  the  heirs  of 
the  body  of  B.  is  void,  as  being  a  limitation  of  a  contingent 
remainder  of  an  estate  of  freehold  without  a  particular  estate 
of  freehold  to  support  \t.{x)  The  soundness  of  this  view 
has,  however,  been  doubted,  on  the  ground  that,  since  the 
grant  to  the  use  of  the  heirs  of  the  body  was  void  ah 
initio  as  a  remainder,  it  might  have  been  held  to  be  valid  as 
a  limitation   of  an   executory   interest.(3/)      A  similar  gift 

(«)  Ante,  p.  45.  (0  See  hereon,  post,  pp.  173,  355. 

(u)  Manning's  case.  Rep.  pt.  8,  94  b  ;  Fearne,  C.  R.,  401-404 ;  Lampet'a 
case,  Rep.  pt.  10,  46  a  ;  and  see  ante,  p.  121. 

{v)  Post,  p.  174  ;  and  see  ante,  p.  122. 

{w)  ChudleigJi's  case,  Rep.  pt.  1,  120  a  :  Sug.  Pow.  35,  36  ;  Feame,  C.  R.,  284. 

(x)  Adams  v.  Savaye,  2  Lord  Raym.  854  ;  liaivley  v.  Holland,  22  Vin.  Abr. 
189.     See  ante,  p.  139. 

(y)  Sug.  Pow.  36  ;  1  Sand.,  Uses,  147,  148. 
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in  a  will  has  been  upheld,  as  being,  in  eflfect,  a  limitation  of 
an  executory  interest.(2;) 

Creation. — An  executory  interest  is  created  by  a  grant  ilode  of. 
of  the  interest,  specifying  the  event  in  which  it  is  to  arise, 
and  made  either  inter  vivos  or  by  will,  A  grant  inter  vivos 
of  the  legal  estate  in  land  of  freehold  tenure,  by  way  of 
executory  interest,  must  be  made  by  declaration  of  use — 
that  is,  by  a  limitation  '  to  the  use  of '  the  grantee  in  the 
event  upon  which  the  interest  is  intended  to  arise ;  since,  as 
has  been  seen,  it  is  through  the  operation  of  the  Statute  of 
Uses  upon  such  a  declaration,  that  the  grant  in  this  case 
takes  effect.(a) 

Executory  interests  created  irder  vivos,  by  declaration  of  Springing  and 
use,  as  distincjuished  from  those  created  by  will,  are  called  ^^^'""S  '^^' 

.       .  °  .     .  J  ^  and  executory 

'  springing  uses,'   or   '  shifting  uses.'     Executory  interests  devises, 
created  by  will  are  termed  '  executory  devises.' 

The  term  springing  use  is  applicable,  where  the  use,  on  Springing  use. 
becoming  executed,  will  not  take  effect  in  defeasance  of  a 
preceding  estate  created  by  the  same  instrument.  Thus, 
if  land  be  granted  to  A.  and  his  heirs,  to  the  use  of  B.  and 
his  heirs  after  four  years,  or  after  the  grantor's  death,  or 
ten  years  after  the  death  of  a  person  to  whom  a  prior  estate 
for  life  is  given,  or  in  some  other  specified  event,  the  use 
declared  in  favour  of  B.  and  his  heirs  is  a  springing  use. 
Until  the  happening  of  the  event  upon  which  the  use  is  to 
arise,  the  use — and  therefore  the  legal  estate  in  fee  simple 
— remains  in,  or  (in  the  technical  phrase)  '  results  to '  the 
grantor;  for,  as  has  been  seen,  the  grantee  to  the  use 
(A.,  namely,  in  the  above  instance),  takes  no  interest  under 
the  grant. (6) 

The  use  is  called  a  shifting  use  when,  on  becoming  Shifting  use. 
executed,  it  must  defeat,  or  be  substituted  for,  a  prior  estate 
created  by  the  same  instrument.  Thus,  if  land  be  granted 
to  the  use  of  A.  and  his  heirs,  and,  if  B.  should  pay  a  certain 
sum,  then  to  the  use  of  B.  and  his  heirs,  or  to  the  use  of  A. 
and  his  heirs  until  his  marriage,  and  then  to  uses  declared 

(2)  Scatteru-ood  v.  Edge,  1  Salk.  229  ;  Gore  v.  Gore,  2  P.  Wms.  28  ;  Hcm-ls 
V.  Barnes,  4  Burr.  2157.     See  ante,  p.  139. 

(rt)  See  further  as  to  limitations  to  uses,  ^;o«^,  p.  355  et  seq. 
(b)  1  Sand.,  Uses,  142,  143  ;  2  Bl.  Comra.  334. 
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by  the  instrument  of  grant — in  these  instances,  the  latter 
uses  are  shifting  uses,  since  they  arise  in  defeasance  of  the 
estate  previously  vested  in  A.(c) 

Since  the  Statute  of  Uses  applies  only  to  grants  under 
which  persons  are  seised  to  the  use  of  others,  it  was  formerly 
thought  that,  in  certain  cases,  it  could  be  made  applicable 
to  the  execution  of  shifting  naes,(d)  only  by  the  aid  of  a 
legal  fiction.  Thus,  if  land  were  granted  to.  A.  and  his 
heirs,  to  the  use  of  B.  and  his  heirs  until  the  happening  of 
some  specified  event,  and  then  to  the  use  of  C.  and  his 
heirs,  it  seemed  that,  since  B.'s  estate  (which  was  executed 
by  the  statute)  was  co-extensive  with  the  estate  granted  to 
A.,  the  whole  seisin  of  A.  was  exhausted,  and,  consequently, 
that  there  would  be  no  person  seised  to  the  use  of  C.  and 
his  heirs,  on  the  happening  of  the  event  on  which  the  shifting 
use  was  to  take  effect.  To  meet  this  diflSculty,  it  was 
assumed  that  a  '  possibility  of  seisin,'  or  scintilla  juris,  as  it 
was  called,  remained  in  the  grantee  to  uses,  and  became  an 
actual  seisin  when  required  for  the  execution  of  the  future 
use.  According  to  this  doctrine,  A.  (in  the  above  case) 
would  have  a  scintilla  juris  remaining  in  him,  by  virtue  of 
which,  on  the  happening  of  the  event,  he  would  be  seised 
to  the  use  of  C.  and  his  heirs.  This  scintilla  juris,  it  was 
thought,  might  be  destroyed  by  alienation,  so  as  to  prevent 
the  future  use  from  arising  :  but  this  seems  never  to  have 
been  established,  and  the  doctrine  had  no  other  practical 
importance.  In  modem  times,  moreover,  the  opinion  pre- 
vailed that  executory  uses  took  effect  by  relation  to  the 
seisin  originally  vested  in  the  grantee ;  (e)  and  a  modem 
statute(/)has  so  enacted,  and  has  thus,  in  effect,  extinguished 
the  scintilla  jwis. 

Executory  devises  may  be  created  in  the  form  of  direct 
gift  to  the  grantee ;  that  is,  without  a  declaration  of  use  in 
his  favour  ;  their  operation,  however,  being  similar  to  that 
of  springing  and  shifting  uses.(^)     Thus,  a  devise  to  A.,  to 


(c)  1  Sand.,  Uses,  150,  155  ;  Sug.  Pow.  27,  28. 

(d)  Or  in  the  execution  of  a  use  limited  bj  way  of  remainder,  as  to  which,  see 
supra,  p.  148. 

(e)  Sug.  Pow.  19  ;  Burton  §  102  ;  1  Sand.,  Uses,  152,  242. 
(/)  23  &  24  Vict.  c.  38,  s.  7. 

(g)  2  Bl.  Comm.  334  ;  Burton,  §  282. 


ESTATES   IN    EXPECTANCY.  151 

take  effect  six  months  after  the  death  of  the  testator;  and 
a  devise  to  the  children  of  A.,  A.  having  no  children  at  the 
death  of  the  testator,  are  examples  of  executory  devises  ;  and 
in  these  instances  the  devises  are  analogous  to  springing 
uses,  inasmuch  as  they  do  not,  on  taking  effect,  divest  pre- 
ceding estates  given  by  the  will.  Until  such  a  devise  takes 
effect,  the  inheritance  vests  in  the  person  entitled  to  the 
testator's  real^  estate  generally,  either  under  his  will,  or  as 
his  heir-at-law.  In  the  case  of  a  devise  to  A.  and  his  heirs, 
but  if  A.  die  under  the  age  of  twenty-one,  or  if  he  die 
without  issue,  or  in  some  other  event,  then  to  B.  and  his 
heirs,  the  devise  to  B.  is  an  example  of  an  executory 
devise  analogous  to  a  shifting  use,  since,  on  taking  effect, 
it  defeats  a  previous  estate  given  by  the  will. (A,)  A  devise 
to  A.  during  his  life,  and  from  and  after  his  death  to  such 
of  his  children  as,  either  before  or  after  his  death,  shall 
attain  twenty-one,  is  also  an  instance  of  an  executory  devise 
analogous  to  a  shifting  use.  On  A.'s  death,  the  inheritance 
vests  in  such  of  his  children  as  have  attained  twenty-one,  or, 
if  none  have  attained  that  age,  in  the  testator's  heir  ;  and  a 
proportionate  share  will  pass  to  each  child  who  afterwards 
attains  the  required  age,  upon  the  happening  of  that  event.(*) 

An  executory  devise  may,  however,  be  created  by  declara-  Executory 
tion  of  use,  similar  in  form  to  a  limitation  inter  viws  of  a 
springing  or  shifting  use.  But  in  such  case  the  declaration 
of  use  takes  effect  rather  by  force  of  the  testator's  intention 
than  through  the  operation  of  the  Statute  of  Uses ;  for  the 
statute  is  held  not  to  apply  to  testamentary  declarations  of 
use.O') 

As  will  hereafter  be  seen,  an  executory  interest  may  be  Powera. 
created  to  take  effect  in  possession  through  the  act  of  a 
person,  named  for  the  purpose  in  the  instrument  creating  the 
interest.  Thus,  land  may  be  granted  to  A.  and  his  heirs,  to 
such  uses  as  A.  shall  appoint ;  and  this  is,  in  effect,  a  limita- 
tion of  an  executory  interest  in  favour  of  such  person,  and 
for  such  estate,  as  A.  shall  afterwards  appoint.      The  authority 

(h)  Fearne,  C.  R.,  395,  399,  537,  543. 

(i)  Lechmere  v.  Lloyd,  18  Ch.  D.  524  ;  Miles  v.  Jarvis,  24  Ch.  D.  633  ; 
Bladcman  v.  Fysh  [1892],  3  Ch.  209  ;  Dean  v.  Dean  [1891],  3  Ch.  150  ;  cf. 
Festing  v.  Allen,  ante,  p.  135,  note  (?«). 

(;■)  1  Sand.,  Uses,  241 ;  Sug.  Pow.  148.    Seejjosf,  p.  389. 
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revocation. 
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respect  to. 
As  to  waste. 


to  make  an  appointment,  in  pursuance  of  such  a  grant, 
belongs  to  the  class  of  interests  called  '  powers,'  which  are 
treated  of  hereafter.  (A-) 

The  creation  of  an  executory  interest  is  a  means  whereby, 
on  the  grant  of  an  estate  or  interest,  a  power  may  be  reserved 
of  revoking  the  grant.  For  an  estate  may  be  granted 
subject  to  an  executory  interest  in  favour  of  the  grantor,  no 
less  than  in  favour  of  any  other  person  ;  and  the  event  in 
which  such  executory  interest  is  to  take  effect  in  possession, 
may  be  the  exercise  of  a  power,  reserved  to  the  grantor,  or 
given  to  some  other  person  by  the  terms  of  the  grant,  of 
declaring  the  grant  revoked.  Thus,  if  A.,  tenant  in  fee 
simple,  grant  to  the  use  of  B.  and  his  heirs,  subject  to  a  pro- 
viso empowering  A.  himself,  or  C,  a  third  person,  to  revoke 
the  grant,  A.  has  an  executory  interest  in  the  land,  which 
will  take  effect  in  possession  on  the  exercise  by  him  or  by  C, 
of  the  power  of  revocation  ;  for,  in  that  event,  the  fee 
simple  will  result  to  A.  by  operation  of  law.  It  is  to  be 
observed  that  a  power  of  revoking  a  grant  of  the  legal 
estate  in  land  can  be  created  only  as  above  described,  that 
is,  in  accordance  with  the  rules  applicable  to  executory 
interests ;  unless,  indeed,  the  estate  be  granted  subject  to  a 
condition  of  re-entry  reserved  to  the  grantor.  (Z) 

Use  and  Enjoyment. — The  right  of  the  owner  of  an 
executory  interest  to  redress  for  waste  committed  by  the 
owner  of  a  prior  estate,  depends  on  the  extent  of  the  prior 
estate,  and  on  the  event  in  which  the  executory  interest  is 
to  take  effect.  If  it  be  granted  to  take  effect  after,  or  in 
defeasance  of,  an  estate  for  life,  or  term  of  years,  and  upon 
a  certain  event,  the  owner  will  have  the  same  remedies  for 
waste  as  are  given  to  a  vested  remainderman  ;  while,  if 
the  event  be  uncertain,  his  rights  in  this  respect  will  be 
the  same  as  those  of  a  contingent  remainderman.  If  the 
executory  interest  be  granted  in  defeasance  of  a  prior 
estate  in  fee  simple,  the  owner  of  the  latter  estate  may, 
as  has  been  seen,  be  restrained  from  committing  equitable 
waste,  (m) 

(/t)  See  post,  pt.  ii.  ch.  1. 

{I)  Co.  Litt.  237  a  ;  Chance,  Pow. ,  ss.  279,  3211.     As  to  conditioris  of  re- 
entiy,  see  ante,  p.  45.  im)  See  ante,  p.  53. 
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Alienation. — The  restrictions  imposed  by  the  common  Rights  of. 
law  on  the  alienation  of  contingent  remainders,  and  the  rule 
of  equity  by  which  effect  was  given  to  such  alienations  when 
made  for  valuable  con8ideration,(7i)  applied  equally  to  execu- 
tory intere8ts.(o)  The  Eeal  Property  Act,  1845,  however, 
made  executory  interests  and  possibilities  coupled  with 
interests,  in  tenements  or  hereditaments  of  any  tenure, 
alienable  by  deed;  {p)  and  the  Wills  Acts,  1837,  permitted 
the  alienation  of  such  interests  by  will.(/;^)  The  provisions 
of  the  Fines  and  Recoveries  Act  already  noticed  applying 
to  the  alienation  of  estates  tail  in  remainder,  apply  equally 
to  the  alienation  of  executory  estates  tail.(7') 

Determination. — The  Conveyancing  Act,  1882,  enacts  Modes  of. 
in  effect,  that  where,  under  an  instrument  coming  into  yeyancing 
operation  after  the  31st  December  1882,  a  person  is  Act,  1882. 
entitled  to  land  in  fee,  or  for  a  term  of  years  absolute  or 
determinable  on  life,  or  for  a  term  of  life,  with  an  executory 
limitation  over,  on  default  or  failure  of  all  or  any  of  his 
issue,  whether  within  a  specified  period  or  not,  the  execu- 
tory limitation  shall  become  void,  if  and  so  soon  as  there 
shall  be  living  any  such  issue  who  shall  have  attained  the 
age  of  twenty-one  years,  (s)  Thus,  if  land  be  granted  to 
the  use  of  A.  in  fee  simple,  but  if  he  die  without  issue 
living  at  his  death  then  to  the  use  of  B.  in  fee  simple,  and 
A.  have  a  son  who  attains  twenty-one,  under  the  Act  B.'s 
executory  interest  thereupon  becomes  void,  and  A.  is  tenant 
in  fee  simple  absolute  ;  whereas,  if  the  Act  did  not  apply, 
it  would  be  uncertain,  throughout  A.'s  lifetime,  whether 
the  executory  limitation  to  B.  would  take  effect  or  not. 

Subject  to  the  foregoing  enactment,  an  executory  interest  Other  events, 
is  not  liable  to  failure,  unless  it  be  granted  conditionally 
upon  the  happening  of  a  specified  event — in  which  case,  of 
course,  it  cannot  take  effect  unless  the  condition  be  fulfilled ; 
or  unless  it  be  limited  to  take  effect  after  or  in  defeasance 


(h)  See  ante,  p.  142. 

(o)  2  Prest.  Abstr.  118,  202. 

(p)  8  &  9  Vict.  c.  106,  s.  6  ;  aide,  p.  142,  and  post,  p.  338. 

(q)  1  Vict.  c.  26,  8.  3. 

(r)  See  ante,  pp.  142,  143,  and  post,  p.  338. 

(«)  45  &  4G  Vict,  c,  39,  s.  10. 


154  THE    LAW    OF    PKOPERTY   IN    LAND. 

of  an  estate  tail — in  which  case  it  is  extinguished  by  an 
absolute  bar  of  the  entail.  (^)  And  since  an  executory 
interest,  when  not  vested,  is  not,  in  law,  an  actual  estate, 
it  is  not  subject  to  determination  through  the  operation  of 
the  law  of  merger. (■?i) 

{t)  See  ante,  p.  59. 

(m)  3  Prest.  Conv.  55,  493  et  seq.  ;  Goodtitle  v.   ^Vhite,  15  East  174,  196  ; 
see  ante,  p.  130. 


CHAPTEE  V. 

ESTATES  IN  COMMUNITY.(a) 

Definition. — Estates  are  held   '  in  community,'  when  two  Estates  in 
or  more  persons  are   concurrently  owners  of  the   land,  or  j^™^"'*^ 
other  subject  of  ownership,  and  no  one  of  them  is  entitled 
to  a   specific  part  of  the  subject  '  in  severalty ' ;  that  is, 
as  sole  owner. 

Classification. — Of  ownership  in  community,  four  dif-  Four  different 
ferent  kinds  are  recognised.  These  are  distinguished,  as  ''"'^^* 
(i.)  'joint  tenancy';  (ii.)  'tenancy  in  copai'cenary ' ;  (iii.) 
'  tenancy  in  common  ' ;  and  (iv.)  '  tenancy  by  entireties.' 
Land  held  according  to  any  of  the  first  three  modes 
is,  technically,  said  to  be  held  in  undivided  shares ; 
because  each  of  the  co-owners  has  a  proportionate,  though 
not  separate,  share  of  the  whole  subject.  In  tenancy  by 
entireties,  however,  as  will  be  seen,  each  co-owner  is  re- 
garded as  owner  of  the  whole,  and  not  of  a  share.  Any  of 
the  several  estates,  whether  in  possession  or  in  expectimcy, 
may  be  held  in  joint  tenancy,  or  in  tenancy  in  common,  or 
in  tenancy  by  entireties ;  but  tenancy  in  coparcenary  is 
applicable  only  to  estates  of  inheritance. 

Sect,  I. — Joint  Tenancy. 

Definition. — Joint  tenancy  may  be  defined  as  ownership  Joint  tenancy 

in   community,  in  equal   undivided   shares,  by  virtue  of  a 

grant  in  terms  which  import  an  intention  that  the  grantees 

shall  hold,  as  co-tenants,  one  and  the  same   estate.      Its  Its  character- 

...  .      istics. 

essential  characteristics  are  usually  distinguished  as  unity 

(b)  As  to  ownership  in  community  generally,  see  ante,  p.  3. 
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of  interest  in  the  co-tenants ;  unity  of  the  title  under 
which  their  interests  are  held,  and  (at  common  law)  of  the 
time  of  the  vesting  of  such  interests ;  unity  of  possession ; 
and  survivorship.  (6) 

'  Unity  of  interest,'  in  reference  to  joint  tenancy,  means 
the  equality  of  interest  which  exists  between  joint  tenants 
by  reason  of  their  holding  a  single  estate.  Thus,  one 
of  them  cannot  be  tenant  in  fee  simple,  and  the  others 
tenants  in  tail,  or  for  life,  or  for  a  term  of  years.  But  where 
two  or  more  are  joint  tenants  for  life,  one  of  them  may  have 
the  inheritance  in  severalty,  subject  to  the  joint  estate ;  as 
where  land  is  granted  to  A.  and  B.  for  their  lives,  and  to  the 
heirs  (or  heirs  of  the  body)  of  A.(c) 

By  *  unity  of  the  title '  of  joint  tenants,  is  meant  the 
creation  of  their  interests  by  one  and  the  same  act  ;  that  is, 
by  the  same  grant  or  devise.  Joint  tenants  cannot  acquire 
under  different  title8.((?)  And,  at  common  law,  '  unity  of 
time '  of  commencement  of  the  title  was  requisite ;  that  is, 
the  interests  of  the  tenants  must  have  vested  at  one  and  the 
same  time.  Thus,  if  the  fee  simple,  in  remainder  after  a 
life  estate,  were  limited  to  the  heirs  of  A.  and  the  heirs  of 
B. — A.  and  B.  being  alive  at  the  time  of  the  limitation, 
but  subsequently  dying  at  different  times — their  respective 
heirs  would  not  be.  joint  tenants,  but  tenants  in  common ; 
since  their  interests  would  not  have  arisen  at  the  same 
moment.(e)  But  by  means  of  limitations  operating  by  way 
of  springing  or  shifting  use,  or  executory  devise,  the  in- 
terests of  joint  tenants  may  be  made  to  arise  at  different 
times.(/) 

The  nature  of  the  '  unity  of  possession '  of  joint  tenants, 
is  technically  described  as  a  seisin,  or  possession,  per  my  et 
per  tout ;  that  is,  by  the  moiety  or  half,  and  by  all.  Each 
joint  tenant  is  entitled  to  an  equal  undivided  share  of  the 
land  ;  but  the  possession  of  each  of  th6m  is  treated,  in  law, 
as  a  possession  of  the  whole  land.(^j 

(6)  See  2  Bl.  Comm.  100 ;  Co.  Lilt.  180  b. 

(c)  Co.  Litt.  188  a  ;  Litt.   s.   285  ;  2  Bl.   Comm.   181  ;  and  see  Quarm  v. 
Quarm  [1892],  1  Q.  B.  184. 

(d)  Co.  Litt.  189  a;  2  Bl.  Comm.  181. 

(e)  Co.  Litt.  188  a  ;  2  Bl.  Comm.  181. 

(/)  Gilb.  Uses  by  Sug.  134  ;  Fearne,  C.  R.  312. 
(g)  Litt.  s.  288  ;  Co.  Litt.  186  a  ;  2  Bl.  Cpmm.  182. 
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'  Survivorship,'  or  (as  it  is  styled  in  the  civil  law)  the  jus  Survivorship. 
accrescendi,  is  the  feature  which  chiefly  distinguishes  joint 
tenancy  from  coparcenary,  and  from  tenancy  in  common. 
On  the  death  of  one  of  the  joint  tenants,  the  estate — - 
whether  it  be  an  estate  of  inheritance,  or  for  life,  or  a  chattel 
interest — remains  to  the  survivors  as  joint  tenants,  or  if 
there  be  but  one  survivor,  then  to  him,  as  owner  in  severalty. 
For,  as  already  explained,  each  joint  tenant  has  a  concurrent 
interest  in  the  whole ;  and  as  this  interest  is  not  divested  by 
the  death  of  any  of  his  companions,  the  whole  remains  in 
the  survivors  or  survivor.  (A) 

Creation.-^ — Joint  tenancy  can  be  created  only  by  grant,  Mode  of. 
either  inter  vivos  or  by  will ;  it  never  arises  through  the 
mere  operation  of  law.(i)  The  grant  of  an  estate  to  two 
or  more  persons,  without  the  addition  of  any  words  defining 
their  respective  shares  or  indicative  of  the  mode  in  which 
they  are  intended  to  hold,  creates  a  joint  tenancy  of  the 
estate ;  though,  in  practice,  the  estate  is  commonly  granted 
to  the  co-tenants  expressly  as  joint  tenants.(y) 

Where  land  is  granted  to  two  persons  who  cannot  in  any  Limitation  to 
event  intermarry  (as  where  they  are  of  the  same  sex),  and  co-tenanw  aad 
the  heirs  of  their  two  bodies ;  or  to  a  man  and  two  women,  bodies, 
or  to  two  men  and  one  woman,  and  the  heirs  of  their  three 
bodies — since  the  parties  cannot,  in  any  of  these  cases,  have 
one  heir  of  their  bodies,  the  limitation  is  construed  to  vest 
the  land  in  them  as  joint  tenants  for  life  only,  and  as  tenants 
in  common  in  tail,  subject  to  the  joint  life  estate.(/L)     A 
grant  to  a  man  and  woman  between  whom  marriage  is,  or 
may   become,  possible,   and  the  heirs   of  their  two  bodies, 
creates  a  joint  estate  in  tail  special,  under  which,  after  the 
death  of  the  survivor,  the  issue  (if  any)  of  their  two  bodies 
can  alone  inherit,  (Z) 

The  rule  of  the  common  law,  that  a  grant  of  an  estate  to  Exceptions  in 
two  or  more  persons,  without  further  words,  gives  rise  to  a  ^^^enl  rule. 

{h)  Litt.  88.  280,  281  ;  2  Bl.  Comra.  184. 
(i)  2  Bl.  Comm.  180;  2  Cruise,  t.  18,  c.  1,  s.  3. 

{j)  2  Bl.  Comm.  180.     See,  as  to  limitations  in  joint  tenancy,  post,  p.  380. 
(k)  Litt.  8,   283  ;  Co.  Litt.  182  b,  184  a  ;  2  Cruise,  t.  18,  c.  1,  ss.  7-10  ; 
Forrest  v.   Whiteway,  3  Ex,  367. 
{I)  Co.  Litt.  25  b  ;  see  ante,  p..  41. 
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joint  tenancy,  is  subject,  by  the  rules  of  equity,  to  excep- 
tions, based  on  the  presumed  intention  of  the  co-tenants  to 
exclude  the  incident  of  survivorship,  in  the  three  following 
cases, 
(i.)  Land  held  (i.)  Where  land  belonging  to  two  or  more  persons,  and 
by  partners,  ^gg^j  }yj  them  in  a  business  carried  on  by  them  in  partner- 
ship, or  other  joint  undertaking,  has  been  granted  to  them 
without  words  expressly  defining  the  mode  in  which  they 
are  to  hold — thus  creating  a  joint  tenancy  at  law — they 
will,  in  equity,  be  tenants  in  common.  The  legal  estate 
will  be  subject  to  survivorship ;  but,  by  the  rules  of  equity, 
the  survivors  or  survivor  will  hold  in  trust  for  the  repre- 
sentatives of  the  deceased  tenant,  to  the  extent  of  his 
share.(m)  This  is  an  extension  of  a  principle  of  the  com- 
mon law  (the  application  of  which  was  confined  to  chattels 
belonging  to  partners),  that  between  partners  the  rule  of 
survivorship  does  not  obtain  (jus  accrescendi  inter  merccvtores 
locum  non  ]iabe£).(n) 
(ii.)  Joint  pur-  (ii.)  Where  land  is  purchased  by  two  or  more  persons, 
chase.  ^^^  -g  conveyed  to  them  as  above  mentioned,  they  hold  as 

tenants  in  common  in  equity,  provided  the  purchase-money 
has  been  advanced  by  them  in  unequal  amounts,  and  this  is 
shown  in  the  conveyance  to  them.  But  if  they  have  ad- 
vanced the  money  in  equal  shares,  they  will  be  joint  tenants 
in  equity,  as  well  as  at  law.(o) 
(iii.)  Joint  (iii.)  Where  two  or  more  advance  money  on  mortgage  of 

mo^age**"  land,  they  will,  in  equity,  hold  the  security  as  tenants  in 
common,  whether  they  have  advanced  the  money  in  equal 
or  unequal  proportions  ;  unless  a  contrary  intention  is  ex- 
pressed. (2?). 

Rights  of  joint       Use  and  Enjoyment. — With  regard  to  use  and  enjoy- 
tenantsasto.    ment,  the  rights  of  joint  tenants,  as  between  themselves, 

(m)  Jeffereys  v.  Small,  1  Vera.  217  ;  Jachson  v.  Jackson,  9  Ves.  591  ;  Lynter 
V.  Dollaruh  1  Ves.  431,  434  ;  and  see  53  &  54  Vict,  c.  39  (Partnership  Act, 
1890),  8.  20  (3). 

(ra)  See  Co.  Lilt.  182  a. 

(o)  See  Lake  v.  Craddock,  3  P.  Wms,  158  ;  S.C.,  and  notes  thereto,  1  Lead. 
Cas.  Eq.  217  e<  seq. 

{p)  Petty  V.  Styirard,  1  Eq.  Cas.  Abr.  200  ;  Biqden  v.  Vallier,  2  Ves.  Sen. 
252,  258  ;  Edwards  v.  Fashion,  Prec.  Ch.  332  ;  Jn  re  Jadcson,  34  Ch.  D.  732 
(tenancy  in  common  presumed,  though  the  mortgage  deed  contained  declaration 
of  joint  interest). 
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have  alone  to  be  here  considered ;  for  their  rights  as  against 
other  persons  are  similar  to  those  of  owners  in  severalty. (^) 
Each  joint  tenant  has  a  right  to  enter  upon  every  part  of 
the  land  ;  and  therefore,  if  one  of  them  be  in  possession, 
the  other  has  no  remedy  against  him,  by  action  of  trespass 
or  for  recovery  of  the  land,  unless  he  has  been  expelled  by 
his  co-tenant  ;(r)  though,  of  course,  if  he  can  otherwise  get 
possession,  he  has  an  equal  right  to  retain  it.  And  at 
common  law,  if  one  joint  tenant  took  the  whole,  or  more 
than  an  equal  share,  of  the  profits  of  the  land,  the  other 
could  not  claim  an  account  of  them ;  unless  the  former  had 
constituted  himself  the  bailiS  or  receiver  of  the  latter. (s) 
But  a  statute  of  Queen  Anne  gave  to  joint  tenants  a 
remedy  by  action  of  account,  against  each  other,  for  re- 
ceiving more  than  an  equal  share  of  the  profits  ;  (t)  and, 
independently  of  this  statute,  a  similar  remedy  is  given  in 
equity  to  a  joint  tenant  who  has  been  excluded  from  pos- 
session.(w)  Where  an  advowson  is  held  in  joint  tenancy, 
all  the  co-tenants  must  join  in  the  presentation  of  the 
clerk.('y) 

A  joint  tenant  has  a  remedy,  by  injunction,  to  restrain  Waste  by 
his  co-tenant  from  committing  wilful   and  malicious  waste  •'°^"*'  *^"*°'^- 
that  tends  to  the  destruction  of  the  inheritance. (i^)     Ordinary 
waste  by  a  joint  tenant  will  not  be  so  restrained ;  (x)  but  it 
may  be  the  subject  of  an  action  for  an  account  under  the 
above-mentioned  statute. (y) 

A  joint  tenant,  who  has  laid  out  money  for  the  benefit  of  Outlay  by 
the  land,  cannot  enforce   contribution  from  his  companion  ]^p*Ji^°^^g*^*g'| 
in  respect  of  the  outlay ;  but  if  an  action  be  brought  for 

'  (2)  This  remark  applies  also  to  the  rights  of  coparceners  and  tenants  in 
common. 

(r)  3  Leon.  262  ;  Com.  Dig.  Estates,  (h)  8;  Murray  v.  Hall,  7  C.  B.  441  ; 
Stedman  v.  timith,  8  E.  &  B.  1. 

(s)  Co.  Litt.  199  b,  200  a. 

(t)  4  Anne,  c.  16,  s.  27. 

(m)  Tyson  v.  Fairclough,  2  Sim.  &  St.  142  ;  Sandford  v.  Ballard,  30  Beav. 
109  ;  Porter  v.  Lopes,  7  Ch.  D.  258,  37  L.  T.  824. 

{v)  2  Bl.  Comm.  182  ;  3  Cruise,  t.  21,  c.  2.  s.  25. 

(w)  2  Bl.  Comm.  183  ;  Arthur  v.  Lamb,  2  Drew.  &  Sm.  428  ;  Job  v.  PoUon, 
L.  R.  20  Eq.  84,  44  L.  J.  Ch.  262. 

(x)  Martyn  v.  Kmwllys,  8  T.  R.  145  ;  Jacobs  v.  Setcard,  L.  R.  4  C.  P.  328, 
0  H.  L.  464 ;  Bailey  v.  Hobson,  L.  R.  5  Ch.  180. 

(y)  Job  V.  Potton,  supra;  Be  Mary  Smith,  L.  R.  10  Ch.  79,  85,  23 
W.  R.  297. 
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the  partition  of  the  land,  he  will  be  allowed  what  he  has 
expended  necessarily,  or  with  the  concurrence  of  his  co- 
tenant.  (2;) 

Rights.  Alienation. — A  joint  tenant  may  alienate,  inter  vivos,  his 

undivided  share.  But  he  cannot  dispose  of  it  by  will ;  for  his 
will  would  not  take  effect  until  after  his  death,  and  by  his  death 
the  right  of  the  surviving  tenant  is  already  vested.(«)  And 
although  he  may  alienate  inter  vivos,  such  alienation,  since  it 
destroys  the  unity  of  the  title,  puts  an  end  to  the  joint  tenancy 
(at  least  as  regards  the  share  disposed  of),  by  converting  it  into 
a  tenancy  in  common.  Thus,  if  one  of  two  joint  tenants 
conveys  his  share  to  a  third  person,  the  latter  wi[l  hold  as 
tenant  in  common  of  the  land  with  the  other  tenant.  But 
if  there  were  three  or  more  joint  tenants,  the  alienee  of  one 
of  them  will  be  tenant  in  common  with  the  others,  while  the 
latter,  as  between  themselves,  will  continue  to  hold  as  joint 
tenants,  (&) 
Release  to  If  one  of  two  joint  tenants  releases  his  share  to  his  corn- 

co-tenant,        panion,   the    latter,  being    the    sole    tenant,    will    hold    in 
severalty.      But  if  there  be  three  or  more  joint  tenants,  and 
one   of   them   releases   his   interest  (c)  to  one  of  his  com- 
panions, the  latter  holds,  with  respect  to  the  share  so  released 
to  him,  as  tenant  in  common  of  the  land  with  the  others ; 
but  with  regard  to  the  remaining  shares,  the  joint  tenancy 
of  the  land  continues  to  exist.     If,  however,  one  of  several 
joint  tenants  releases  to  all  his  companions,  they  continue  to 
hold  as  joint  tenants. (c?) 
Application  of       It  may  be  here  mentioned  that,  under  the  Settled  Land 
Ac'te,^i8?2°to  '^^^^'  ^^^^  *°  l^^a,  two  or  more  persons  entitled  as  tenants 
1890,  to  estates  in  common,  or  as  joint   tenants,  or   for   other   concurrent 
m  community,  ^g^^^^g  qj.  interests,  to  life  estates  in  settled  land,  together 
constitute    the    tenant    for    life   for    the    purposes   of    the 

(z)  Hwan  v.  {ywan,  8  Price  518  ;  Leigh  v.  Diclteson,  12  Q.  B.  D.  194,  15 
Q.  B.  D.  60,  54  L.  J.  C.  L.  18,  52  L.  T.  790,  33  W.  R.  638  ;  lie  Cook's  Mort- 
gage, Laidedge  v.  TyndaU  [1896],  1  CL  923  ;  lie  Jones,  Farrington  v.  Forrester 
[1893],  2  Ch.  461. 

(a)  Litt.  B.  287  ;  2  Bl.  Comm.  186.  This  is  sometimes  expressed  by  the  legal 
maxim,  J2is  accrescendi  tdtimce  volwdaii prcefertur :  Co.  Litt.  185  b. 

(6)  2  Bl.  Comm.  185,  186 ;  Litt.  ss.  292,  294,  304  ;  2  Cruise,  t.  18,  c.  2,  s.  8. 

(c)  The  mode  of  alienation  by  one  joint  tenant  to  his  companion  is  a  release 
of  the  alienor's  interest  to  the  alienee  ;  see  post,  p.  348. 

{d)  Co.  Litt.  193  b  ;  2  Cruise,  1. 18,  c.  2,  s.  24. 
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Acta  ;  (e)  and  that  the  term  '  land  '  in  the  Acts  includes  an 
undivided  share  in  land.(/) 

Determination. — Joint   tenancy  may  be  determined  or  Modes  of. 
severed  in  the  following  ways : — 

(i.)  Alienation  (inter  vivos)  by  a  joint  tenant  of  his  un-  (i.)  Alienation, 
divided  share  converts  the  joint  tenancy,  as  has  been  stated, 
into  a  tenancy  in  common,  as  between  the  alienee  and  the 
other  tenant  or  tenants ;  or  into  an  estate  in  severalty,  in 
the  case  of  a  release  by  one  of  two  joint  tenants  to  his 
companion.  The  alienation  has  this  effect,  whether  it  be 
absolute,  or  by  way  of  mortgage  only.(^)  K  a  joint  tenant 
in  fee  simple  grants  a  lease  for  years  of  his  undivided  share, 
the  reversion  will  survive,  though  the  lease  will,  of  course, 
be  binding  on  the  survivor. (/t)  A  mere  contract  by  a  joint 
tenant  to  alienate  his  share  operates  in  equity  as  a  severance 
of  the  joint  tenancy ;  but  the  legal  ownership  of  the  share  is 
subject  to  survivorship  until  the  alienation  is  effected. (t) 

(ii.)  Survivorship   is   a   mode   of  determination  of  joint  (ii.)  Survivor- 
tenancy  ;  for  where  all  the  undivided  shares  become  vested  ^  ^^' 
by  survivorship  in  one  of  the  joint  tenants,  he,  of  course, 
holds  in  severalty. 

(iii.)  Accession  of  interest,  also,  causes  the  determination  (iii.)  Accession 
of  a  joint  tenancy.  If  the  unity  of  interest  is  destroyed  by  °  ^°**'^'^- 
one  of  the  joint  tenants  subsequently  acquiring  a  further 
interest  in  the  land — as  where  the  inheritance  is  granted  to, 
or  descends  upon,  one  of  two  joint  tenants  for  life — the 
joint  tenancy  is  dissolved,  and  the  parties  hold  as  tenants  in 
common.  (/) 

(iv.)  Partition  is   a   mode    of  severing  a  joint  tenancy,  (iv.)  Partition. 
Partition  is  the  division  of  land,  or  other  subject  held  in 

(e)  S.  L.  Act,  1882,  s.  2  (6) ;  S.  L.  Act,  1884.  s.  6  (2)  ;  Ee  Atkinson,  30  Ch. 
D.  605,  31  Ch.  D.  577,  54  K  T.  403,  34  W.  R.  445. 

(/)  S.  L.  Act,  1882,  8.  2  QO),  s.  19  ;  see,  however,  Li  Be  OoUinge'a  SetUed 
Estates,  36  Ch.  D.  516,  57  t.  J.  Ch.  219.  57  L.  T.  221,  36  W.  R.  264. 

(g)   York  v.  Stone,  1  Eq.  Cas.  Abr.  293. 

(A)  Co.  Litt.  185  a  ;  2  Cruise,  t.  18,  c.  1,  s.  57  ;  c  2,  s.  11  ;  Wiscofs  ease, 
2  Rep.  60. 

(i)  2  Cruise,  t.  18,  c.  2,  ss.  20,  21 ;  CaldweU  v.  FeUoioes,  L.  R.  9  Eq.  410,  39 
L.  J.  Ch.  618,  22  L.  T.  225,  18  W.  R,  486  ;  ^  WUford's  Estate,  11  Ch.  D. 
267,  48  L.  J.  Ch.  243  ;  BaUlie  v.  Trehame,  17  Ch.  D.  388,  50  L.  Ch.  295,  44 
L.  T.  247,  29  W.  R.  729  ;  Be  Heicett,  Heicett  v,  BaUett  [1894],  1  Ch,  362. 

(j)  2  Bl.  Comm.  186  ;  2  Cruise,  t.  18,  c.  2,  ss.  2-6. 


162 


THE   LAW    OF    PROPERTY    IN    LAND. 


Voluntary 
partition. 


Action  for 
partition. 


undivided  shares,  whereby  each  of  the  owners  acquires  a 
specific  portion  of  the  land  or  other  subject,  in  severalty.- 
It  may  be  effected  either  by  the  agreement  and  voluntary 
act  of  the  parties  interested,  or  by  judicial  process,  or  by 
award  of  the  Board  of  Agriculture. 

Where  both  or  all  the  joint  tenants  are  personally  capable 
of  alienating,  they  may,  of  course,  divide  the  land  among 
themselves,  as  they  think  fit ;  and  the  portion  allotted  to 
each  tenant  is  conveyed  to  him  in  severalty,  by  deed  of 
release  executed  by  the  other  or  others. (A;)  In  equity,  how- 
ever, the  mere  agreement  of  the  parties  operates  as  a  par- 
tition ;  and  the  Court  will,  if  necessary,  compel  the  convey- 
ance to  each  tenant  of  the  share  agreed  to  be  allotted  to 
him.(0 

Under  the  early  common  law,  a  partition  of  land  held 
in  joint  tenancy  could  be  effected  only  with  the  consent,  and 
by  the  joint  act,  of  all  the  co-tenants,  (m)  A  statute  of 
Henry  VIII.,  however,  gave  to  joint  tenants,  severally,  a 
remedy  by  action  at  law  to  enforce  partition,  (^i)  In  later 
times,  the  Court  of  Chancery,  also,  acquired  a  jurisdiction 
(which  is  now  vested  in  the  Chancery  Division  of  the  High 
Court  of  Justice)  (o)  to  decree  a  partition  of  land  held  in 
joint  tenancy ;  and  this  jurisdiction  is  exercised  at  the  in- 
stance of  any  one  or  more  of  the  co-tenants,  and  irrespective 
of  the  consent  of  the  other  or  others  of  them,  and  whatever 
be  the  extent  of  the  applicant's  estate.  (^?)  The  remedy  thus 
given  by  the  Court  of  Chancery  eventually  superseded  the 
action  for  partition  under  the  statute  of  Henry  VIII.  ;  and, 
by  a  modern  statute,  the  latter  remedy  has  been  abolished.(5') 
Formerly,  partition  could  be  decreed  only  of  lands  of  free- 


{k)  Co.  Litt  187  a  ;  2  Cruise,  t.  18,  c.  2,  s.  29  ;  8  &  9  Vict.  c.  106,  s.  3.  As 
to  the  power  of  partition  given  to  tenants  for  life  and  others  by  the  Settled  Land 
Acts,  1882  to  1890,  see  ante,  p.  81. 

(I)  2  Cruise,  t.  18,  c.  2,  ss.  45,  46. 

(m)  Litt.  p.  290. 

(n)  31  Hen.  8,  c.  1 ;  32  Hen.  8,  c.  32. 

(o)  By  the  Supreme  Court  of  Judicature  Act,  1873  (36  &  37  Vict.  c.  66), 
B8.  16,  34.  The  County  Courts  have  a  similar  jurisdiction  when  the  subject- 
matter  of  the  action  does  not  exceed  in  value  £500  (31  &  32  Vict.  c.  40, 
8.  12). 

(p)  See  Agar  v.  Fairfax,  17  Ves.  533  ;  S.C,  and  notes  thereto,  2  Lead. 
Gas.  Eq.  451 ;  Mayfair  Property  Co.  v.  Johnston  [1894],  1  Ch.  508. 

(g)  3&4WiIl.  IV.,  c.  27,  s.  3. 
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hold  tenure ;  but,  by  a  modem  statute,  copyholds  were  made 
subject  to  partition  by  decree,  (r) 

Under  modern  statutes,  the  Board  of  Agriculture  may  By  Bo.ird  of 
make   a    partition   of   land   held  in  joint  tenancy,  on  the  ^^^'<"^^*°'^«- 
application  of  any  one  or  more  of  the  joint  tenants,  by  order 
under    seal,  which    effectuates    the    partition  without    any 
further  conveyance  or  release. (s) 

By  the  Partition  Act,  1868  (amended  by  the  Partition  Partition  Acts, 
Act,  1876),(^)  the  Court  (k,)  is  empowered  to  order  a  sale,  ^^^  ^  ^^'^' 
instead  of  a  partition,  of  land  held  in  joint  tenancy,  where  it 
appears  that  a  sale  and  distribution  of  the  proceeds  would 
be  more  beneficial  to  the  parties.(v)  The  Act  also  provides 
that,  on  the  request  of  the  parties  interested  to  the  extent  of 
a  moiety  or  upwards,  the  Court  shall  direct  a  sale,  unless  it 
sees  good  reason  to  the  contrary ;  (vj)  and  further,  that  if 
any  party  interested  requests  a  sale,  the  Court  may,  if  it 
think  fit,  direct  a  sale,  unless  the  other  parties  interested, 
or  some  of  them,  undertake  to  purchase  the  share  of  the 
party  requesting  a  sale.(./;)  Prior  to  this  Act,  the  Court 
had  no  power  to  direct  a  sale,  if  any  of  the  co-tenants 
insisted  on  a  partition,  however  inconvenient  a  partition 
might  be.(y) 


(r)  4:  &  5  Vict.  c.  35,  s.  85,  re-enacted  by  57  &  58  Vict.  c.  46  (Copyhold  Act, 
1894)  8.  87. 

(«)  See  8  &  9  Vict.  c.  118  ;  11  &  12  Vict.  c.  99  ;  15  &  16  Vict.  c.  79  ;  22  & 
23  Vict.  c.  43  ;  52  &  53  Vict.  c.  30  ;  and  see  post,  p.  411. 

{t)  31  &  32  Vict.  c.  40,  amended  by  39  &  40  Vict.  c.  17. 

(u)  I.e.,  the  Chancery  Division  of  the  High  Court  of  Justice,  or  (where  the 
subject-matter  of  the  action  does  not  exceed  in  value  £500)  the  County  Court : 

see  note  (o),  supra. 

{v)  S.  3.  See  Drinkwater  v.  Ratdiffe,  L.  R.  20  Eq.  528,  44  L.  J.  Ch.  605, 
33  L.  T.  417,  24  W.  R.  25  ;  Gahert  v.  Smith,  11  Ch.  D.  78,  48  L.  J.  Ch.  352, 
40  L.  T.  635,  27  W.  R.  719  ;  aflfd.  nom.  Pitt  v.  Jones,  5  App.  Cas.  651. 

(w)  S.  4.  See  Pemberton  v.  Barnes,  L.  R.  6  Ch.  685,  19  W.  R  709  ;  Lys  v. 
Lys.  L.  K  7  Eq.  126,  19  L.  T.  409,  17  W.  R.  394 ;  Wilkinson  v.  Joberns, 
L.  R.  16  Eq.  14  ;  Boice  v.  Gray,  5  Ch.  D.  263,  46  L.  J.  Ch.  279,  25  W,  R,  250 ; 
PoHer  v.  Lc^es,  7  Ch.  D.  358.  37  L.  T.  824. 

(a;)  S.  5.  See  Drinkwater  v.  Batcliffe,  supra;  Gilbert  v.  Smith,  symra; 
WiUiams  v.  Games,  L.  R.  10  Ch.  204,  44  L.  J.  Ch.  245,  32  L.  T.  414,  23  W.  R. 
779  ;  Richardson  v.  Fearij,  39  Ch.  D.  45,  57  L.  J.  Ch.  1049,  59  L.  T.  165,  36 
W.  R.  807. 

{y)  Agar  v.  Fairfax,  and  notes  thereto,  ubi  sup. 
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Sect.  II. — Tenancy  in  Coparcenary. 


Coparcenary 
defined. 


Its  character- 
istics. 


Definition. — Tenancy  in  coparcenary  may  be  defined  as 
ownership  in  community  of  an  estate  of  inheritance,  in 
undivided  shares,  by  co-heirs. 

Coparcenary  is  distinguished,  like  joint  tenancy,  by  the 
unities  of  interest  and  title  of  the  tenants.  Coparceners 
(as  the  tenants  are  usually  called)  have  also  unity  of  posses- 
sion, in  the  sense  that  they  hold  in  undivided  shares.  But 
each  coparcener  is  deemed  to  be  entitled  to  an  undivided 
share  merely,  and  not  (as  joint  tenants  are)  to  the  entirety 
also,  of  the  ]and,(z)  Hence,  there  is  no  right  of 
survivorship  between  coparceners.  On  the  death  of  a 
coparcener  without  having  disposed  of  his  or  her  undivided 
share,  the  share  passes  to  the  heir  or  heirs,  according  to  the 
law  of  descent  on  intestacy,(a)  and  the  coparcenary  continues 
between  such  heir  or  heirs  and  the  other  co-owners.(&) 


Mode  of. 


By  general 
law. 


Creation. — Tenancy  in  coparcenary  differs  from  the  other 
kinds  of  ownership  in  community  in  that  it  cannot  be  created 
by  grant  or  other  limitation, (c)  but  arises  solely  by  operation 
of  law.  It  may  arise  either  under  the  general  common 
law,  or  under  the  custom  of  gavelkind  or  other  similar  local 
custom. 

By  the  general  law,  coparcenary  arises  through  the  suc- 
cession of  females,  or  persons  entitled  through  females,  as 
heirs  of  an  intestate  owner  in  fee  simple  or  in  tail ;  for  the 
rule  of  primogeniture  (as  will  be  hereafter  seen)  does  not 
apply  to  the  succession  of  female  heirs,  (r^)  Thus,  if  a  tenant 
in  fee  simple  die  intestate,  leaving  as  his  heirs  two  or  more 
females — daughters,  sisters,  or  other  relations  of  equal 
degree — these  persons  will  take  the  land  as  coparceners  in 
equal  undivided  shares.  And  the  issue,  whether  male  or 
female,  of  a  deceased  female,  who  would  have  been  entitled 
to  a  share  of  the  land  as  coparcener  had  she  been  living, 

(z)  Co.  Litt.  163  b,  164  a  ;  2  BI.  Coram.  187,  188. 

(a)  iieepost,  pt.  3,  oh.  6,  s.  1. 

(b)  2  Bl.  Comm.  188  ;  2  Cruise,  t.  19,  s.  6. 

(c)  See  Bereiis  v.  Fellowes,  35  W.  K.  366. 
(rf)  Litt.  s.  241.     See^8«,  p.  419. 
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may  be  entitled  as  heir  or  heirs,  to  that  share,  in  copar- 
cenary with  the  other  co-tenants.(e) 

By  the  custom  of  gavelkind,  or  other  similar  local  custom,  By  special 
male  as  well  as  female  heirs   (whether  descendants  or  col-  '="^**'"- 
lateral  relations)  of  the  intestate,  succeed  as  coparceners. (/) 

Use  and.  Enjoyment. — With  respect  to  the  use  and  en-  Rights  of 
joyment  of  the  land,  or  other  subject  of  the  tenancy,  the  ^^°®°*'^ 
rights  and  duties  of  coparceners  are,  in  general,  similar  to 
those  of  joint  tenants  ;  except  that  coparceners  have  not  the 
remedy  against  each  other  by  action  of  account,  which  is 
given  by  the  statute  of  Queen  Anne,  above  referred  to,  to 
joint  tenants.(^)  Coparceners  of  an  advowson  are  entitled 
to  present  to  the  living  in  turns,  according  to  seniority,  if 
they  cannot  agree  to  present  jointly. (^) 

Alienation. — A  coparcener  may  alienate  his  or  her  share  Rights  of. 
either  inter  vivos,  or  (if  the  estate  be  the  fee  simple)  by  will. 
The  alienee  will  hold  as  tenant  in  common  with  the  other 
coparcener  or  coparceners,  while  the  remaining  coparceners, 
if  there  were  more  than  two,  will  continue  to  hold  in  co- 
parcenary as  regards  their  shares :  unless,  indeed,  one  of 
the  coparceners  acquire,  as  alienee,  the  shares  of  all  the  other 
coparceners — in  which  case  the  alienee,  of  course,  becomes 
owner  in  severalty  of  the  whole. (-i) 

Determination. — Tenancy  in  coparcenary  may  be  deter-  Modes  of. 
mined  or  severed  in  any  of  the  following  ways : — 

(i)  Alienation  of  any  of  the  undivided  shares  converts  the  (i.)  Alienation, 
coparcenary,  as  has  been  stated,  into  a  tenancy  in  common, 
either  wholly  or  in  part ;  or  (where  all  the  shares  become 
vested  in  one  of  the  co-tenants)  into  ownership  in  severalty. 
Such  alienation  by  a  coparcener  for  a  less  estate  than  that 
which  the  coparceners  hold,  and  a  contract  by  one  coparcener 
to   alienate  his   or  her   share,    would  apparently   have  the 


(c)  See  2  Bl.  Gomm.  216-218,  and^o*^  p.  419,  note  (e). 
(/)  Litt.  8.  265  ;  see  as  to  gavelkind,  ante,  p.  26. 
{g)  4  Anne,  c.  16     ante,  p.  159. 
(A)  3  Cruise,  t.  21,  c.  2,  s.  27  ;  2  Bl.  Comm.  189. 

(i)  2  Bl.  Comm.  188.     As  to  the  mode  of  alienation  by  one  coparcener  to 
another,  see  Burton,  §  317,  anApost,  pp.  349,  350. 


166 


THE    LAW    OF   PROPERTY   IN    LAND. 


(ii.)  Devolu 
tion  on 
intestacy. 


same  effect  as  similar  dispositions  of  a  share  held  in  joint 
tenancy.(y) 

(ii.)  The  devolution  of  all  the  undivided  shares  upon  one 
of  the  coparceners  as  sole  heir,  on  the  intestacy  and  failure 
of  issue  of  the  other  coparcener  or  coparceners,  converts  the 
ownership  into  severalty.  (A;) 
(iii.)  Partition.  (iii.)  By  partition  between  the  coparceners,  each  of  them 
acquires  a  specific  portion  of  the  land,  or  other  subject,  in 
severalty.  The  different  modes  by  which  a  partition  may 
be  effected  between  coparceners  are  the  same  as  those 
applicable  to  joint  tenancy.(Z)  The  provisions  of  the  Par- 
tition Acts,  1868  and  1876  ,(m)  also  apply  to  estates  held  in 
coparcenary. 


Sect.  III. — Tenancy  in  Common. 


Tenancy  iu 
common  de- 
fined. 


Character- 
istics. 


Definition. — Tenancy  in  common  may  be  defined  as 
ownership  in  community  in  undivided  shares,  accruing  under 
different  titles,  or  by  virtue  of  a  grant  in  terms  importing 
that  the  tenants  are  to  hold  distinct  interests. (w) 

Tenants  in  common  have  unity  of  possession,  in  the  sense 
that  they  hold  in  undivided  shares;  but  each  tenant  in 
common  is  not  deemed  to  be  entitled  (as  is  the  case  in  joint 
tenancy)  to  the  entirety  also  of  the  land.  Hence,  there  is 
no  survivorship  between  tenants  in  common.  And  in 
tenancy  in  common  there  is  no  unity  of  interest  of  the  co- 
tenants  ;  nor  is  equality  of  shares,  or  unity  of  title,  or 
unity  of  time  essential  to  this  form  of  co-ownership.  Thus, 
one  tenant  in  common  may  hold  in  fee  simple,  the  other  in 
tail,  or  for  life;  one  may  be  entitled  to  two-thirds  and  the 
other  to  one-third  of  the  land  ;  one  may  have  acquired  by 
descent,  the  other  by  purchase ;  or  one  by  purchase  from 
one  person,  the  other  by  purchase  from  another;  and  the 
one's  estate  may  have  vested  fifty  years  ago,  the  other's  but 
yesterday.(o) 

(j)  See  ante,  p.  161.  (k)  2  Bl.  Comra.  191. 

(i)  Ante,  pp.  162,  163.  Coparceners,  however,  had  a  right  at  common  law  of 
enforcing  partition  ;  while  this  right  was  first  given  to  joint  tenants  and  tenants 
in  common  by  the  stat.  31  Hen.  VIII.,  c.  1  :  see  ante,  p.  162. 

(jw)  See  ante,  p.  163. 

(«)  See  2  Cruise,  t.  20,  s.  1  ;  2  Bl.  Comm.  191. 

(o)  2  Bl.  Comm.  192  ;  2  Cruise,  t.  20,  ss.  G,  14. 
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Creation. — It  has  been  seen  that  a  tenancy  in  common  Modes  of. 
arises  upon  the  alienation  by  a  joint  tenant,  or  coparcener,  of  by  j^nt  tenant 
his  or  her  undivided  share ;  the  alienee  becoming  tenant  in  or  coparcener, 
common  with  the  other  co-tenant  or  co-tenants,  though  the 
latter  (if  they  be  two  or  more)  remain  joint  tenants,  or  co- 
parcener.",  as  between  themselves. (p) 

It  has  also  been  seen  that  this  kind  of  ownership  in  com-  (ii.)  Accession 
munity  may  arise  through  an  accession  of  interest  to  one  of  J^jJ^'J^^^^'j^^ 
two  or  more  joint  tenants.  (5') 

A  tenancy  in  common  is  also  created  by  grant,  either  (iii)  Grant. 
inter  vivos  or  by  will,  to  two  or  more  persons.  The  grant 
must  be  made  in  terms  which  sufficiently  indicate  that  the 
grantees  are  intended  to  hold  as  tenants  in  common. 
Unless  the  land  is  granted  to  them  in  unequal  shares,  or 
for  different  estates,  words  showing  the  intention  that  they 
shall  hold  as  tenants  in  common  are  necessary ;  for  in  the 
absence  of  any  such  words,  the  grant  will  be  construed  as 
creating  a  joint  tenancy. (r)  In  certain  cases,  however,  as 
has  been  seen,  a  grant  that  gives  rise  to  a  joint  tenancy 
at  law,  is  construed  in  equity  as  creating  a  tenancy  in 
common,  in  order  to  effectuate  the  presumed  intention  of 
the  parties,  (s) 

It  may  here  be  mentioned  that  in  settlements  of  land,  Cross-re- 
where  the  land  is  granted  to  two  or  more  persons  as  tenants  ^^J^^^^^^^g 
in  common  in   tail,    '  cross-remainders '  of  their  respective  in  common, 
shares  are  frequently  created ;  that  is,  the  share  of  each  of 
the  tenants  is  given,  in  case  of  the   determination   of  his 
estate,  to  the  other  tenant  or  tenants,  to  hold  in  tail ;  the 
result  being,  that  on  the  failure  of  the  estate  of  any  one  of 
the  co-tenants,  his  share  accrues  to  the  share  or  respective 
shares  of  the  other  co-tenant  or  co-tenants,  and  the  ultimate 
estate,  expectant  on  the  failure  of  the  estates  tail  limited  to 
the  co-tenants,  does  not  come  into  possession  till  they  have 
all  determined.(^) 

{p)  Ante,  pp.  160,  165  ;  2  Bl.  Comm.  192. 

(q)  Ante,  p.  161. 

(r)  2  Bl.  Comm.  193  ;  ante,  p.  157.  See,  as  to  limitations  in  tenancy  in 
covaiaon,  post,  p.  381. 

(»)  Ante,  p.  158. 

{t)  Butler's  note  on  Co.  Litt.  195a.  Ciofcs-remainders  in  tail  may  be  implied 
in  mils  (though  not  in  limitations  inter  vivos) :  see  post,  p.  400. 
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Bights  of 
tenants  in 
common  as  to. 


Bights  of. 


Modes  of. 


Use  and.  Enjoyment. — The  rights  of  tenants  in  common, 
as  to  use  and  enjoyment  of  the  land,  are  similar  to  the  rights, 
in  this  respect,  of  joint  tenants.(«^)  The  remedy  given  by^ 
the  statute  of  Queen  Anne  (already  mentioned)  to  joint 
tenants,  is,  by  the  same  statute,  given  to  tenants  in  com- 
mon, (v)  And  tenants  in  common  of  an  advowson  must  join 
in  presenting  to  the  living.(w) 

Alienation. — A  tenant  in  common  has  the  same  powers 
of  alienation  of  his  share,  either  inter  vivos  or  by  will,  as 
the  owner  of  an  estate  in  severalty  ;  and  the  tenancy  in 
common  continues  between  the  alienee  and  the  other  tenant 
or  tenants. (ic) 

Determination. — Tenancy  in  common  can  be  determined 
or  dissolved  in  two  ways  only — (i.)  By  the  interests  of  all 
the  co-tenants  becoming  vested,  by  transfer  or  succession,  in 
one  of  them,  whereby  he  becomes  owner  in  severalty  of  the 
entirety  ;{y)  (ii.)  By  partition  between  the  co-tenants;  the 
different  modes  of  effecting  which  are  the  same  as  those 
applicable  to  joint  tenancy. (2;)  And  the  provisions  of  the 
Partition  Acts,  1868  and  1876,  apply  to  estates  held  in 
common,  (a) 


Tenancy  by 

entireties 

defined. 


Character- 
istics. 


Sect.  IV. — Tenancy  by   Entireties. 

Definition. — Tenancy  by  entireties  may  be  defined  as 
ownership  in  community  by  a  man  and  his  wife,  under  a 
giant  or  limitation  made  to  them  after  their  marriage,  and 
operating  according  to  the  rules  of  the  common  law. 

The  distinctions  between  this  and  the  preceding  forms  of 
ownership  in  community,  result  from  the  principle  of  the 
common  law  that  husband  and  wife  are,  for  certain  purposes, 

(m)  As  to  which,  see  a/rfe,  p.  158  ;  2  Cruise,  t.  20,  ss.  9-20;  2  Bl. 
Coram.  194. 

{v)  4  Anne,  c.  16;     See  ante,  p.  159. 

(m>)  3  Cruise,  t.  21,  c.  2,  s.  32. 

(x)  Tenants  in  common  cannot  convey  to  one  another  by  release  :  Burton, 
§  317.  Hgv  post,  p.  349.  As  to  the  application  of  the  Settled  Land  Acts,  1882 
to  1890,  to  life  estates  in  common,  see  ante,  p.  160. 

(y)  2  Bl.  Comm.  195. 

(z)  See  ante,  pp.  162,  163. 

(a)  31  &  32  Vict,  c.  40  ;  39  &  40  Vict.  c.  17  ;  ante,  p.  163. 
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to  be  considered  in  law  as  but  one  person.  In  accordance 
with  this  principle,  if  an  estate  were  granted  to  a  man  and 
his  wife,  they  would  not,  at  common  law,  hold  the  land  in 
undivided  shares  as  joint  tenants,  but  each  would  hold  the 
entirety,  'p&r  tout  and  not  jier  my.  As  a  result  of  this  en- 
tirety of  possession,  no  partition  could  be  made  between  the 
husband  and  wife.  And  though  the  husband  might  dispose 
of  the  interest,  to  which  he  was  entitled  in  his  own  right  or 
in  right  of  his  wife, (5)  in  the  land,  neither  of  them  could 
make  any  further  disposition  of  the  land  without  the  con- 
currence of  the  other ;  and  if  they  made  no  such  joint  dis- 
position, the  estate  would  remain  to  the  survivor,  (c) 

At  common  law,  under   a  grant   to  a   husband  and  his  Effect  at 
wife  and  a  third  person,  the  husband  and  wife  would  take  of  Umitatfon 
one  equal  moiety  between  them  as  tenants  by  entireties,  and  to  husband 
would  hold   it  in  joint  tenancy  with  the  third  person,  by  ^\^^^  person, 
whom  the  other  equal  moiety  would  be  held.(c?) 

But  if  land  were  granted  to  a  man   and   woman   who  Grantees  who 
afterwards  intermarried,    they   were   not,   at  common  law,  intermarry  not 
tenants    by    entireties,    but    joint    tenants    or    tenants    in  tenants  by 
common  (according  to   the  form  of  the   limitation),  as  well  ^°  "^®  ' 
after  as  before  the  marriage.(e) 

Alteration   of   Law. — The  Married  Women's  Property  Married 
Act,  1882,(/)has  altered  the  rules  of  the  common  law  on  pj.°^y  ^^j.^ 
this     subject,    and    has,    in    effect,    abolished    tenancy    by  1882. 
entireties,    as  regards  estates   to  which   that   Act   applies. 
A  grant   to  husband  and    wife  will,  under  the  Act,  make 
them  joint  tenants,  or  tenants  in  common,  according  to  the 
terms   of  the  grant.  (^)     It  has  been  held,  however,  that 
under  a  grant  to  a  husband  and   wife  and  a  third  person, 
made  since  the  Act  came  into  operation,  the  husband  and 

(6)  Ab  to  which,  see^oaf,  p.  426,  et  seq. 

(c)  2  Bl.  Comm.  182  ;  2  Cruise,  t.  18,  c.  1,  s.  45. 

{d)  Litt.  8.  291 ;  Burton,  §  757  ;  Re  Wylde's  Estate,  2  D.  M.  &  G.  724 
(a  case  of  personalty,  to  which  also  the  above  rule  applies)  ;  but  see  Warrington 
V.  Warrington,  2  Ha.  54  ;  In  re  Dixon,  Byram  v.  TuU,  42  Ch.  D.  306. 

(e)  Co.  Litt.  187  b.  Divorce  converts  tenancy  by  entiretiea  into  joint  tenancy  ; 
Thornley  v.  TTwmley  [1893],  2  Ch.  229. 

(/)  45  &  46  Vict.  c.  75.     See  jjort,  p.  432. 

((/)  In  re  March,  Mander  v.  Harris.  27  Ch.  D.  166, 54  L.  J.  Ch.  143,  51  L. 
T.  380,  32  W.  R.  941. 
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wife  will  be  entitled  to  one  equal  moiety,  and  the  third 
person  will  take  the  other  moiety,  as  before  the  Act,  though 
the  husband  and  wife  will  not  be  tenants  by  entireties ; 
since  the  Act  has  not  altered  the  previous  law,  except  as 
between  husband  and  wife.(7i) 

■  (h)  In  re  Jupp,  Jupp  v.  Buchwell  (Kay,  J.),  39  Ch.  D.  148,  57  L.  J.  Ch.  774, 
59  L.  T.  129,  36  W.  R.  712  ;  cf.  In  re  'March,  supra;  and  see  Thornley  v. 
Thornhy,  supra. 


CHAPTER    VI. 
EQUITABLE    ESTATES. 

Sect.  I. — Equitable  Estates  Generally. 

Definition. — By   the  rules  of    equity,    a    person    may    be  Equitable 
entitled  to  an  estate  in  land,  or  any  other  subject  of  the  ^^^^  '•^*^"^^- 
law  of  property,  while  the  ownership  of  the  same  subject, 
according  to  the  common  law,  is  in  another  person.      Such 
an  estate  is  called  an   '  equitable  estate ; '  while  the  estate 
of  the  owner  at  common   law  is  termed  the  '  legal  estate.' 
To  the  equitable  estate  are  attached  all  the  advantages  or 
benefits  of  ownership ;   and  the  owner  of  the  legal  estate  is 
bound  to  hold  and  deal  with  that  estate  solely  for  the  purpose 
of  effectuating  the  rights  of  the  equitable  owner,  (a)      The 
obligation  to  which  the  owner   of  the  legal  estate  is  thus 
subject    is    termed    a   '  trust '  ;(&)   he   himself    is    called    a 'Trust,' 
'  trustee  ' ;  and  the  equitable  owner  is  called  the  '  cestui  que  .^^'  ^ 
trusV  trust.' 

Origin. — In  further  explanation  of  the  nature  of  equitable  Uses, 
estates,  their  origin  may  be  here  briefly  noticed.  It  has 
already  been  seen  that  their  introduction  into  the  legal 
system  was  due  to  the  recognition  by  the  early  Chancellors, 
in  the  exercise  of  their  equitable  jurisdiction,  of  declarations 
of  the  use  of  land.(c)  It  appears  that  uses  were  origiually 
employed  in  evasion  of  statutes  that  restrained  the  conveyance 
of  land  to  religious  corporations  ;(fZ)  the  land  being  conveyed 

(a)  Story,  Eq.  Jurisp.  §  964  ;  1  Spence,  496. 

(6)  Tbe  word  '  trust '  is   by  some  writers  applied  to  the  equitable  estate,  or 
interest  of  the  cestui  que  trust :  see  2  Spence,  875. 

(c)  Ante,  p.  144:.  (d)  As  to  these  statutes,  see  post,  p.  496. 
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to  a  person  capable  of  holding  it,  with  a  declaration  or 
direction  that  he  should  hold  to  the  use  of  the  spiritual 
body ;  and,  in  course  of  time,  similar  conveyances  were 
frequently  made  in  favour  of  lay  persons.  At  first,  however, 
uses  had  no  legal  recognition;  the  person  holding  to  the  use 
being  bound  in  conscience  only  to  give  effect  to  the  declar- 
ation of  use.  But  in  the  reign  of  Henry  V.,  or  perhaps 
earlier,(e)  the  Chancellors  began  to  recognise  uses  as 
subjects  of  their  equitable  jurisdiction,  and  enforced  them 
accordingly. (/)  The  use  thus  became  an  estate  in  land, 
though  an  estate  that  owed  its  existence  solely  to  the  rules 
of  equity.  The  only  estate  recognized  by  the  Courts  of 
common  law  jurisdiction  was  that  of  the  person  who  held 
to  the  use  of  the  other,  and  in  whom  the  legal  estate,  or 
ownership  according  to  the  common  law,  was  vested.  The 
refusal  of  these  Courts  to  recognize  uses  was  perhaps  not 
unreasonable ;  since,  as  has  been  mentioned,  the  creation  of 
a  use  was  a  means  whereby  the  rights  at  common  law  of 
feudal  lords,  creditors,  and  others,  might  be  evaded  by  the 
actual  owner  of  the  land.  For  uses  were  exempt  from  the 
restrictions  imposed  on  the  legal  estate,  not  only  in  the 
incidents  mentioned  in  the  preceding  chapter .(^f)  but  also,  in 
that  they  were  not  liable  to  the  feudal  burdens,  and  could 
not  be  taken  in  execution  for  debts,  and  were  transferable 
without  any  formalities.(A)  As  has  been  seen,  the  incon- 
veniences resulting  from  these  distinctions  led  to  the  passing 
of  various  statutes  regulating  use9,(i)  and,  eventually,  to  the 
enactment  of  the  Statute  of  Uses,  whereby  uses  of  freeholds 
were  converted  into  legal  e8tates.(y) 
No  use  upon  Soon   after  the   passing   of  the   Statute  of  Uses,  it  was 

*  "*'  judicially  decided  that  where  land  was  granted  to  the  use  of 

one  person,  to  hold  to  the  use  of  another — as  to  A.,  to  the 
use  of  B.,  to  the  use  of  C. — the  operation  of  the  statute  was 


(e)  See  Digby,  Hist.  L.  R.  P.  322,  323. 

(/)  The  stat.  15  R.  2,  c.  5,  extended  the  restrictions  imposed  by  previous 
statutes  on  conveyances  of  legal  estates  to  corporations,  to  conveyances  to  the 
use  of  corporations. 

{</)  Ante,  p.  145. 

(A)  2  Bl.  Comm.  830,  331. 

(t)  Ante,  p.  145. 

{j)  27  Hen.  VIII.,  c.  10.     For  its  provisions,  see  ante,  p.  146. 
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confined  to  the  execution  of  the  first  use,  and  the  second  use 
was  void.(^•)  It  might  reasonably  have  been  held  that  the 
instant  the  first  use  was  executed  in  B.,  he  became  seised  to 
the  use  of  C,  and  that  the  statute  would  execute  this  use, 
as  it  did  the  first.  It  seems,  however,  that  this  construction 
was  not  adverted  to ;  and  it  was  established  that  '  no  use 
could  be  limited  on  a  use.'(0  ^^^^  inasmuch  as  it  was 
evident  that  the  person  in  whom  the  first  use  was  executed 
was  not  intended  to  have  any  beneficial  interest,  the  Court 
of  Chancery  held  that,  though  the  second  use  was  not 
executed  by  the  statute,  yet  a  trust  was  thereby  created  for 
the  benefit  of  the  person  in  whose  favour  it  was  declared  ; 
and  that  this  trust  was  binding  in  equity  on  the  owner  of 
the  legal  estate,  (m)  In  course  of  time,  equitable  interests 
thus  created  acquired  the  incidents  of  actual  estates.  Thus, 
by  means  of  a  limitation  of  a  use  upon  a  use,  an  estate, 
though  it  belong  to  the  class  of  those  to  which  the  Statute 
of  Uses  applies,  may  yet  be  an  equitable  estate. 

It  was  further  held  that  the  operation  of  the   Statute  of  Statute  of 
Uses  was  confined  to  the  execution  of  passive  uses — that  is,  onW  tTpa^ve 
such  as  did  not  require  the  exercise  of  acts  of  ownership  by  uses, 
the  person  seised  to  the  use.      Where  active  uses  or  trusts 
were  declared — as  where  land  was  granted  to  a  person  to 
the  use,  or  in  trust,  that  he   should  receive  the  rents  and 
profits  and  deal  with  them  in  a  prescribed  manner,  or  should 
sell  the  land,  or  discharge  other  specified  duties — it  was  held 
that  the  grantee  retained  the  legal  estate,  as  being  necessary 
for  the  discharge  of  his  duties  ;   and  that  the  rights  of  the 
parties  for  whose  benefit  the  use  or  trust  was  created,  were 
enforceable  as  equitable  interests. (?i) 

The  Statute  of  Uses,  as  has  been   seen,  applies   only  to  Trusts  of 

estates  of  freehold  in  lands  of  freehold  tenure.      Hence,  a  ^^^'^^llf 

.        years  and 

limitation  of  a  use  upon  a  use  is  not  essential  to  the  creation  copyholds  not 
of  an  equitable  interest  in  an  estate  for  years ;  nor  to  the  gj^t^te  ^f 
creation  of  an  equitable  estate  in  land  of  copyhold  tenure.  Uses. 

(A)  TyrreVs  case  (4  &  5  Philip  &  Mary),  Dyer  155  ;  Girland  v.  Sharp 
(37  Elizabeth),  Cro.  Eliz.  382. 

(I)  2  Bl.  Comm.  335,  336. 

(m)  Id. 

(w)  1  Sand.,  Uses,  253.  See  Lewin  on  Trusts,  220 ;  Baker  v.  White,  L.  R. 
20  Eq.  166,  23  W.  R.  670.  As  to  the  application  of  the  above  rule  to  limita- 
tions oy  will,  Bee  post,  p.  389. 
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In  either  case,  a  grant  to  a  person,  merely  '  to  the  use  of  ' 

or  '  in  trust  for '  another,  creates  an  equitable  estate  in  favour 

of  the  latter,  (o) 

Equitable  Under  various  circumstances,  equitable  estates  arise  by 

estates  by        ^.j^g  mere  operation  of  rules  of   equity,  in  favour  of  persons 

law.  to  whom  no  beneficial  interest  has  been  granted.     Equitable 

estates  so  created  differ,  in  some  respects,  from  those  created 

by  actual  limitation  as  above  described,  and  may  be  regarded 

as  forming  a  distinct  class  of  equitable  interests. 

General  rule  -       Analogy  of    Equitable    to    Legal    Estates. — Equitable 

law.  estates  are,  in  general,  analogous  to  estates  as  regulated  by 

the  common  law.    The  general  rule  on  this  point  is  expressed 

in   the  maxim    '  equity  follows   the   law.'     Thus,  equitable 

estates  may  be  granted  in  fee  simple,  in  tail,  for  life,  years, 

or  at  will ;  and  in  possession  or  in  expectancy ;  and  either 

in    severalty  or    in   community ;    and   their   incidents   are, 

generally,  similar  to  those  of  legal  estates. 

Exceptions.  "phis  general  rule  is  subject,  however,  to  some  important 

exceptions.      Thus,  as  has  been  seen,  the  legal  estate  in  a 

term  of  years,  or  other  chattel  interest,  cannot  be  granted 

inter  vivos  to  one  for  life,  with  remainder  to  another,  nor  by 

way  of  executory    interest  ;  but   the  equitable   interest   in 

chattels  real  may  be   so   granted. (^)     Again,  it   has   never 

been  necessary  that  an  equitable  estate,  granted  by  way  of 

contingent  remainder,  should  (if  it  were  an  estate  of  freehold) 

have  a  particular  estate  of  freehold  to   support  it ;  or  that 

it  should  vest  on  or  before  the  expiration  of  the  particular 

estate  ;  for  each  of   these  requirements   is   satisfied   by  the 

seisin  vested  in  the  tru8tee.(5')      Other  qualifications  of  the 

general  rule  are  mentioned  hereafter.  (?') 

Trusts  for  rjy^Q   j,^\q   ^]jg_^   equity  follows   the   law  is  subject  to  im- 

con  version.  -i      >/  j 

(o)  1  Cruise,  1. 12,  c.  1,  ss.  35,  67  ;  Baker  v.  White,  supra;  Allen  v.  Bewsey, 
7  Ch.  D.  453,  37  L.  T.  688. 

(p)  See  ante,  pp.  121,  148. 

(q)  Fearne.C.  R.,  303,  321  ;  lie  Eddeh'  Trusts,  L.  R.  11  Eq.  559,  40  L.  J. 
Ch.  316,  24  L.  T.  223,  19  W.  R.  815  ;  Astky  v.  Micklethtvait,  15  Ch.  D.  59, 
43  L.  T.  58,  28  W.  R.  811 ;  Be  Brooke,  Brooke  v.  Brooke  [1894],  1  Oh.  43  ; 
Be  Freme,  Freme  v.  Logan  [1891],  3  Ch.  167  ;  see  ante,  pp.  134,  139. 

(r)  See  distinctions  as  to  modes  of  alienation,  application  of  the  rule  in 
Shelley's  case,  and  former  law  as  to  escheat,  ^w**,  pp.  372,  382,  464.  See  also 
ante,  p.  158,  as  to  cases  in  which  joint  tenants  at  law  are,  in  equity,  tenants 
in  common. 
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portant  exceptions  as  regards  its  applicability  to  land  subject 
to  a  trust  for  its  conversion  into  money,  and  to  money 
subject  to  a  trust  for  its  application  in  the  purchase  of  land. 
Until  actual  conversion,  the  legal  ownership  is  governed,  in 
the  former  case,  by  the  law  applicable  to  land,  and,  in  the 
latter,  by  the  law  applicable  to  money.  But,  in  certain  cases, 
the  equitable  interest  is,  to  some  extent,  governed  by  the 
rules  that  would  be  applicable  thereto  if  the  land  or  money 
(as  the  case  may  be)  had  been  actually  converted,  although 
no  conversion  has,  in  fact,  taken  place.  This  occurs  in  the 
following  cases, 

(i.)  Land  belonging  to  partners  in  trade,  as   such,  and  (i.)  Where 
vested  in  them  jointly,  is  subject,  in  equity,  in  the  absence  p^nersin^ 
of   stipulation   to   the  contrary,  to   an  implied    agreement  trade, 
between  the  partners  for  sale  of  the  partnership  assets  upon 
a  dissolution  of  the  partnership,  for  the  purpose  of  division 
among  the  partners.      Hence,  on  the  death  of  a  partner,  his 
share  in  land  vested  in  the  partners  as  real  estate  is  con- 
sidered (unless  it  has   been   otherwise  agreed  between  the 
partners)  to  be  converted  into  personal  estate,  and  is  trans- 
missible accordingly.     The  legal  estate  in  the  land  remains 
in  the  surviving  partners  or  partner,  but  subject  to  a  trust 
for  the  personal  representatives  of  the  deceased  partner,  to 
the  extent  of  his  share.(s)     These  equitable  rules  have  now, 
however,  been  superseded  by  provisions,  to  the  same  effect, 
of  the  Partnership  Act,  1890.(0 

(ii.)  On  the  death  of  a  person  in  whom  an  estate  in  land  ("•)  Where 

.  -•,.«.  1^11  p  J.  'x.     land  held  in 

m  fee  or  for  hie  is  vested  by  way  ot  mortgage,  as  security  mortgage. 
for  a  debt  due  to  him,  his  interest  in  the  land  is,  in  equity, 
deemed  to  be  converted  into  personal  estate,  and  is  trans- 
missible accordingly,  (m)  In  this  case  also,  it  will  be 
observed,  no  express  declaration  of  trust  is  needed  to  effect 
the  conversion. 

(iii.)  Where  land  is  vested  in  a  trustee,  with  an  express  (iii.)  Where 
direction  for  its  sale,  the  equitable  interest  in  the  land  so  ^^*ion  to 
directed  to  be  converted  is  subject,  in  general,  as  regards  its  convert, 
transfer,  its  devolution  on  death,  and  its  liability  for  debts, 

(»)  Ante,  p.  158. 

(t)  53  &  54  Vict.  c.  39,  8.  20  (3),  s.  22. 

(m)  See  hereon,  and  as  to  the  devolution  of  the  mortgagee's  legal  estate  as 
personalty  under  the  C.  &  L.  P.  Act,  19&1,  post,  p.  234. 


( 

176  THE    LAW    OF    PEOPEKTY    IN    LAND. 

to  tl  e  rules  applicable  to  money.  And  similarly,  where  money 
is  vested  in  a  trustee  with  an  express  direction  for  its 
application  in  the  purchase  of  land^  the  equitable  interest  in 
the  money  so  directed  to  be  converted  is,  in  general,  subject, 
in  the  above  respects,  to  the  rules  applicable  to  \&nd.(v) 
The  equitable  conversion  is  effected  by  the  mere  direction 
to  the  trustees,  in  accordance  with  the  maxim  ^  equity  regards 
that  as  done  which  ought  to  be  done.'  But  to  effect  such 
conversion,  there  must  be  an  absolute  direction  to  convert, 
either  immediately  or  at  a  future  time.(w;)  A  mere  expres- 
sion of  desire  or  intention,  on  the  part  of  a  testator  or 
settlor,  that  his  land  should  devolve  as  money,  or  his  money 
as  land,  will  not  effect  a  conversion,  (a:)  And  though  there 
be  an  effectual  trust  for  conversion,  a  person  absolutely 
entitled  to  the  equitable  interest  in  the  subject  of  the  trust 
may  elect  to  take  it  (whether  it  be  land  or  money)  in  its 
unconverted  st&te.(y)  A  person  entitled  in  equity  to  a 
share  only  in  the  money  to  arise  from  the  sale  of  land,  under 
a  trust  for  its  conversion,  cannot,  without  the  concurrence 
of  the  other  parties  interested,  elect  to  take  his  share  as  land, 
as  the  sale  of  the  remainder  of  the  land  would  be  thereby 
prejudiced  ;(z)  but  a  person  entitled  in  equity  to  a  share  in 
land,  to  be  purchased  under  a  trust  for  the  application  of 
money  in  the  purchase  of  land,  may,  in  general,  elect  to  take 
his  share  in  money,  (a) 
(iv.)  Where  (iv.)   Where  money  arising  from  the  purchase  of  land  by 

land  purchased  g^  railwav  or  other  company,   under  powers  of  compulsory 

under  conipul-  •'  ii  i  /\ 

sory  powers,     purchase,  is  paid  into  court  by  the  purchasers, (&)  and  does 

(v)  Fletcher  v.  Ashhurner,  1  Bro.  C.  C.  497  ;  S.C,  and  notes  thereto, 
1  Lead.  Cas.  Eq.  968. 

(w)  Polley  V.  Seymour,  2  Y.  &  C.  Ex.  708  ;  Be  Haw,  26  Ch.  D.  601,  53  L.J. 
Ch.  1051,  51  L.  T.  283,  32  W.  R.  986  ;  but  see  Earlom  v.  Saunders,  1  Amb. 
241. 

Ix)  Johnson  v.  Arnold,  1  Ves.  Sen.  169  ;  Edwards  v.  Tuck,  3  D.  M.  &  G. 
40  ;  ffyett  V.  Mekin,  25  Ch.  D.  735,  53  L.  J.  Ch.  241,  50  L.  T.  54,  32  W.  R. 
513. 

(y)  Notes  to  Fletcher  v.  Ashhurner,  supra;  Lewin,  1072  et  seq.  Where  the 
cestui  que  trust  is  entitled  to  an  estate  tail,  under  a  trust  for  conversion  of 
money  into  land,  he  must  execute  a  disentailing  deed  under  the  Fines  and 
Recoveries  Act  to  enable  him  to  take  the  money  :  3  &  4  Will.  IV.,  c.  74,  s.  71* 

(2)  Holloway  v.  liadcliffe,  23  Beav.  163,  26  L.  J.  Ch.  401. 

(a)  Seely  v.  Jago,  1  P.  Wms.  389. 

(6)  See  8  Vict.  c.  18  (the  Lands  Clauses  Consolidation  Act,  1845),  ss.  69, 
70,  73. 
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not  belong  absolutely  to  a  person  who  is  sici  juris,  it  is 
deemed  to  be  impressed  with  the  quality  of  land,  and  is 
subject,  in  equity,  to  rules  similar  to  those  applicable  to 
money  held  on  trust  for  conversion  into  land.(c) 

Equitable  Jurisdiction  of  Courts. — Prior  to  the  changes  Courts  having 
made  by  the  Supreme  Court  of  Judicature  Acts,   1873  and  f'*"/*?.^'® 

,        ^  ^,  juris<lictiOD. 

187o,  the  Court  of  Chancery  had  exclusive  cognizance  of 
matters  relating  to  equitable  estates,(fO  except  that,  by 
modern  statutes,  a  limited  equitable  jurisdiction  in  such 
matters  was  conferred  upon  the  County  Courts,  (c)  Since 
the  rules  of  equity  were  not  administered  by  the  superior 
Courts  of  common  law  jurisdiction,  those  Courts  could  not 
recognise  the  cestui  que  trust,  or  at  most  could  regard  him 
only  as  a  tenant  at  will  of  the  tru8tee.(/)  But  by  the 
Supreme  Court  of  Judicature  Act,  1873,  equitable  estates 
and  rights  are  to  be  noticed  and  acted  upon  by  all  Courts; 
and  in  case  of  conflict  between  the  rules  of  equity  and  those 
of  the  common  law,  the  former  are  to  prevail. (^)  The  Act, 
however,  provides  that  all  causes  and  matters  in  the 
High  Court  of  Justice,  for  the  execution  of  trusts,  are  to  be 
assigned  to  the  Chancery  Division  of  that  court.(A) 

Division  of  Topics. — In  considering  the  modes  of  creation  Trusts  by 
of  equitable  estates,  the  rights  of  owners  thereunder,  and  the  audTraste°by 
causes  of  their  determination,  equitable  estates  created  by  operation  of 
declaration  of  trust — that  is,  by  actual  limitation  to,  or  in 
favour  of,  the  cestui  qice  trust,  as  above  described — may  be 
distinguished  from  equitable   estates   created  by  the  mere 
operation  of  law ;  that  is,  such  as  are  raised  by  force  merely 
of  rules  of  equity.      Equitable  estates  of  the  former  class 
are,  therefore,  here  first  considered. 

(c)  Kelland  v.  FuLford,  6  Ch.  D.  491,  47  L.  J.  Ch.  91;  ef.  as  to  capital 
money  un<ler  Settled  Land  Acts,  1882-1890,  ante,  p.  87  ;  and  as  to  proceeds 
of  sale  of  lands  of  infants  and  lunatics,  ^Jo**.  PP-  488,  491. 

(d)  Prior  to  the  year  1841  the  Court  of  flxchequer  had  an  equitable  jurisdic- 
tion, but  this  jurisdiction  was  abolished  by  the  siat.  5  Vict.  c.  5. 

(e)  28  &  29  Vict.  c.  99  ;  30  &  31  Vict.  c.  142  ;  51  &  52  Vict.  c.  43  (County 
Courts  Act,  1888),  ss.  67-70.     The  last  Act  repeals  the  preceding  Acts. 

(/)  Lewin,  761. 

(g)  36  &  37  Vict.  c.  66,  ss.  24,  25. 

(A)  Ibid.  s.  34. 

M 
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Sect.  II. — Equitable  Estates  Created  by  Declaration 
OF  Trust. 


Declaration  Creation. — The  grant  or  limitation  of  an  equitable  estate 

of  trust ;  ^Q  Qj,  JQ  fayour  of,  a  person,  is  called  a  '  declaration  of  trust.' 

how  made.  i        •  t  • 

It  may  be  made  either  inter  vivos  or  by  will  ;  and  either  upon 
a  transfer  by  the  settlor  (as  a  person  who  creates  an  equitable 
estate  is  usually  called)  to  a  trustee,  or  by  the  settlor  con- 
stituting himself  a  trustee.  Thus  A.,  tenant  in  fee  simple, 
may  convey  to  the  use  of  {i)  B.  and  his  heirs,  in  trust  for  0. 
and  his  heirs  ;  or  A.  may  declare  that  he  holds  in  trust  for 
C.  and  his  heirs ;  and,  in  each  case,  a  trust  is  thereby 
declared  in  favour  of  C,  who  thus  acquires  an  equitable 
estate  in  fee  simple.(y)  And  the  settlor  may  himself  be 
the  cestui  que  trust  ;  as  where  A.  conveys  to  the  use  of  B. 
and  his  heirs,  in  trust  for  A.  and  his  heirs. 
Trust  of  land  In  general,  as  will  hereafter  be  seen,  a  declaration  of  trust 
must  in  general  q£  jg^j^^  must  be  evidenced  by  writing  ;  and,  in  the  case  of  a 
by  writing.  testamentary  trust,  it  must  be  contained  in  the  settlor's  will, 
or  in  a  codicil  thereto. (^)  But  where  land  is  conveyed  or 
devised  to  a  person,  on  the  faith  of  a  promise  by  him  (or 
even  his  tacit  consent)  to  hold  the  land  upon  a  trust  com- 
municated to  him  by  the  grantor  or  testator,  but  not 
evidenced  as  above,  the  secret  trust  (as  a  trust  so  declared 
is  usually  called)  may,  if  denied  by  him,  be  proved  against 
him  by  parol  evidence.  (^) 

Express  and  Implied  Trusts. — In  the  creation  of  a  trust, 
it  is  not  essential  that  the  trust  be  explicitly  declared ;  any 
words  that  evince  an  intention  to  confer  a  beneficial  interest 
will  suffice  for  this  purpose.  In  this  respect,  trusts  are 
distinguished  as  '  express '  or  '  implied.'  A  trust  is  express, 
when  the  declaration  is  explicit,  e.g.,  'to  the  use  of  A.,  in 
trust  for  B.'  It  is  implied,  where  the  intention  to  create  a 
trust  is  not  stated  directly,  but  may  be  presumed  from  the 


Secret  trust. 


How  distin- 
guished. 


(i)  See  ante,  p.  146. 

(./)  See  Lewin,  66  et  seq. 

{k)  St:ej)ost,  p.  372. 

(/)  See  LewIn,  .53,  60,  and  cases  there  cited  ;  Jie  Boyes,  26  Ch.  D.  531, 
53  L.  J.  Ch.  654,  50  L.  T.  581,  32  W.  R.  630;  lie  Duke  of  Marlhormgh, 
JJavis  V.   Whitehead  [1894],  2  Ch.  133. 
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words  used.(»i)     To  the  latter  class  belong  what  are  called 
*  precatory  trusts,'  which   usually  occur  in  wills,  and  arise  Precatory 
where  the  testator  makes  a  gift  to  a  person,  and  adds  words  *'"^** 
expressing  a  wish,  request,  recommendation,  hope,  confidence, 
or  belief,  that  the  donee  will  dispose  of  the  subject-matter  of 
the  gift  in  favour  of  another.      Such  precatory  words  are 
construed  as  imperative,  and  (if  the  subject-matter  to  which 
they    apply    be    sufficiently  certain)   as  constituting  a  de- 
claration of  trust — unless  it  appear  from  the  context  that 
the  testator  did  not  intend  to  create  a  tru8t.(w)     Another  Trust  created 
instance  of  an  implied  trust  occurs,  where  a  will  directs  that  j\^(^^^^  "^ 
the  testator's  real  estate  shall  be  charged  with  his  debts,  or 
with  legacies  given  by  the  will.       The  words    of    charge 
operate  as  a  declaration  of  trust  in  favour  of  the  persons 
entitled  to  the  benefit  of  the  charge,  and  bind  the    heir 
or  devisee  to  whom  the  legal  estate  passes.(o)     And  again.  Words  of  con- 
words  of  condition  annexed  to    a    gift    of    land    by  will  ^.^g^^  trust. 
are,  in  some  cases,  construed    as    a    declaration    of   trust 
imposed  on  the  devisee  ;  as  where  land  is  devised    to  A. 
in  fee  simple,   'he  paying  the  testator's  debts' ;(^)  or  to 
the  testator's  wife,   '  she  maintaining  the  testator's  infant 
children.' (j) 

Executory  aTid  Executed  Trusts ;  Voluntary  Trusts. —  Executory 
Where  a  valuable  consideration  (r)  is  given  for  the  creation  enforc^ble" 
of  the  trust,  or  where  the  trust  is  created  by  will,  it  will  be 
valid  and  enforceable  though  it  be  merely  executory.  A 
trust  is  said  to  be  '  executory,'  where  the  trust  has  not  been 
actually  declared,  but  is  merely  the  subject  of  an  agree- 
ment, or  of  instructions  or  directions,  to  be  subsequently 
carried  out  by  means  of  a  declaration  of  trust ;  as  where,  by 
an  agreement  made  in  consideration  of  an  intended  marriage. 


(m)  Lewin,  113. 

(n)  Knight  v.  Knight,  3  Beav.  148  ;  Briggs  v.  Penny,  3  M.  &  G.  546  ; 
Stead  V.  Mellor,  5  Ch.  D.  225,  46  L.  J.  Ch.  880,  36  L.  T.  498,  25  W.  R. 
508 ;  In  re  DiggUs,  Gregory  v.  Edmundson,  39  Ch.  D.  253,  59  L.  T.  884  ; 
Be  Hamilton,  Trench  v.  Hamilton  [1895],  2  Ch.  370  ;  Lewin,  ch.  8,  s.  2. 

(o)  Lewin,  147. 

(p)   Wright  V.  Wilkin,  2  B.  &  Sm.  232  ;  Lewin,  147. 

(</)  Lewin,  144,  and  cases  there  cited.     And  see  post,  p.  461. 

(r)  I.e.,  such  a  consideration  as  will  support  a  simple  contract ;  which  may 
be  slated  to  be  anything  that,  in  the  view  of  the  law,  has  a  pecuniary  value  ;  and 
this  includes  marriage. 
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it  is  provided  that  land  shall  be  vested  in  trustees  in  strict 
settlement ;  or  where  a  testator  gives  similar  directions  with 
respect  to  land  devised  by  his  will.      An  executory  trust  of 
land,   when  created  for    valuable    consideration, (s)  or  con- 
tained in  a  will,  is  enforced  as  against  the  settlor,  or  any 
other  owner  of  the  legal  estate,  except  a  purchaser  who  has 
acquired  the  legal  estate  without  notice  of  the  trust ;    in 
accordance  with  the  principle  that  '  equity  looks  upon  that  as 
Executory        done  which  ought  to  be  done.'(f)     A  voluntary  trust — that 
enforceable  if    ^^'  ^  trust  not  Created  for  valuable  consideration — is  not  en- 
voluntary  and  forceable,  if  it  be  merely  executory,  unless  it  be  created  by 
contract.  ^i^^-      For  if  it  be  created  by  contract,  it  is  subject  to  the 

general  rule  that  an  agreement  not  made  for  valuable  con 
sideration  cannot  be  specifically  enforced  in  equity — even 
though  it  be  made  by  deed,  and  be,  therefore,  a  valid  contract 
for  the  breach  of  which  the  common  law  gives  a  remedy  in 
damage3,(it)  This  distinction  does  not  apply  to  executed 
trusts  ;  for  these  are  enforceable,  whether  they  be  created 
for  valuable  consideration  or  be  merely  voluntary.  An 
executed,  as  opposed  to  an  executory,  trust,  is  a  trust  com- 
pletely declared — that  is,  whereby  the  equitable  estate  or 
interest  is  expressly  created,  (v) 


Executed. 
tmst. 


Bights  of 
cestui  que 
trust  as  to. 


Use  and  Enjoyment. — As  between  the  cestui  que  trust 
and  persons  other  than  the  trustee,  the  rights  of  the  cestiti 
que  trust  as  to  use  and  enjoyment  of  the  land  or  other 
subject  of  the  trust,  are,  in  general,  similar  to  those  of  an 
owner  of  the  legal  estate  who  has  also  the  beneficial  enjoy- 
ment.('w;)     Hence,  the  rights  of  the  cestui  que  trust,  in  these 


(«)  Lewis  V.  Madocks,  8  Vps.  150  ;  HastiAi  v.  Hastie,  2  Ch.  D.  304,  34 
L.  T.  747,  24  W.  R.  564  ;  Gale  v.  Gale,  6  Ch.  D.  144,  36  L.  T.  690,  25 
W.  R.  772. 

(<)  See  Glenorchv  v.  BosviUe,  Talb.  3  ;  S.C.,  and  notes,  1  Lead.  Gas.  Eq  1  ; 
SackvWe-West  v.  Homesdah,  L.  R.  4  H.  L.  543,  39  L.  J.  Ch.  505  ;  Grier  v. 
Grier,  L.  R.  5  H.  L.  688  ;  Sijnge  v.  Synge  [1894],  1  Q.  B.  466. 

(m)  Ellison  V.  Ellison,  6  Ves.  656  ;  S.C.  1  Lead.  Cas.  Eq.  291  ;  In  re  Anstis, 
31  Ch.  D.  596,  54  L.  T.  742,  34  W.  K.  483. 

(v)  See  Glenorchy  v.  Bosville,  and  notes,  supra. 

(w)  That  a  tenant  for  life,  whether  legal  or  equitable,  is  not  liable  for  per- 
missive waste,  see  the  authorities  cited  ante,  p.  66.  And  that  an  equitable 
owner  for  life  of  leaseholds  for  years  in  possession  is  not  liable  to  do  repairs  in 
order  to  prevent  forfeiture  of  the  lease,  see  In  re  Courtier,  34  Ch.  D.  136,  55 
L.  T.  574,  35  W.  R.  85.  As  to  the  liability  of  the  trustees  of  the  leaseholds  to 
do  such  repairs,  see  post,  194. 
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respects,  have  here  to  be  considered  only  as  between  himself 
and  the  trustee. 

The  cestui  que  trust  is,  of  course,  entitled  to  enforce,  to  the  Rights  as 
extent  of  his  interest,  the  specific  execution  of  the  settlor's  tri^^^e— m  to 
intention. (a?)     And  he  may  require  the  trustee  to  render  accu-  possession  of 
rate  information  and  accounts  as  to  the  state  of  the  trust. (v/)  ^  ®  ^'^^  > 
In  the  case  of  a  simple  trust,  i.e.,  where  the  trustee  has  no 
active  duties    to   discharge — as  where  he  holds  merely  in 
trust  for  B.  in  fee  simple,  or  in  trust  for  B.  for  life,  and  on 
his  death  for  C.  in  fee  simple — the  cestui  que  trust  is  entitled 
to  the  actual  possession  of  the  land.     But  if  the  trustee 
have  duties  to  perform  in  the  management    of    the  land, 
on    behalf    of    persons    having    other    interests   (as  where 
money  is  charged  on  the  land),  the  cestui  que  tru^t  has  not  a 
right  to  the  possession,  unless  the  Court,  in  its  discretion, 
thinks  fit  to  put  him  in    possession.  (2)     Where,  however, 
all  the  persons  having  equitable  interests  in  the  land  are  sui 
juris,  they  may  concur  in  staying  the  execution  of  the  trusts, 
and  may  deal  with  the  land  as  they  think  fit ;  and  a  sole 
cestui  que  trust,  who  is  sui  juris,  has  a  similar  right. (a) 

The  cestui  que  trust  has  a  right  to  inspect  title-deeds  and  as  to  inspec- 
other  documents  relating    to  the  trust,  which  are  in    the  g^^^j^  of  the 
trustee's  possession.      And  where  he  is  entitled  to  the  pos-  title-deeds, 
session  of  the  land,  he  has  a  right  to  the  possession  of  the 
title-deeds   also  ;  unless   their  retention   by  the  trustee  is 
necessary  for  the  purposes  of  the  trust. (6) 

Alienation. — Equitable  estates  are,  in  general,  alienable  Rights  of. 
to  the  same  extent  as  similar  legal  estates ;  and  the  rules  as 
to  conditions  or  limitations  restrictive  of  their  alienation  are, 
in  effect,  the  same  as  those  applicable  to  legal  estates.(^) 

(x)  Lewin,  774. 

{y)  Lewin,  770. 

(z)  See  Lewin,  758  ;  BlaJce  v.  Bunhury,  1  Ves.  194,  514 ;  TicUl  v.  Lister, 
5  Madd.  429  ;  Tayhr  v.  Taylor,  L.  R.  20  Eq.  297,  303,  23  W.  R.  719  ;  Be 
Bagot's  Stttlement,  Bagot  v.  Kittoe  [1894],  1  Ch.  177  ;  Re  Wyihes,  West  v. 
Wythes  [1893],  2  Ch.  369  ;  Be  Newen,  Newen  v.  Barnes  [1894],  2  Ch.  297. 

(a)  See  Lewin,  774,  and  cases  there  cited. 

(6)  Lewin,  763-765  ;  Be  Covnn,  33  Ch.  D.  179,  06  L.  J.  Ch.  78  ;  Be 
Bumaby's  Settled  Estates,  42  Ch.  D.  621,  58  L.  J.  Ch.  664,  61  L.  T,  22  ;  Be 
WytJies,  supra  ;  Be  Newen,  supra. 

(c)  Lewin,  101.  As  to  the  fo.ins  of  alienation  peculiar  to  equitable  estates, 
see  i^st,  p.  372  et  seq. 
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Under  the  Fines  and  Recoveries   Act,  equitable  estates  tail 

(which   previously  were   barred  by  proceedings   resembling 

common  recoveries  of  legal  estates  tail)   are   barred  by  the 

same  modes  of  assurance,  and  with  the  same  formalities,  as 

legal  estates  tail ;  at  least  where  the  tenure  of  the   land  is 

freehold. ((^)     If  the  tenure  be  copyhold,  the  entail  may  be 

barred  under  the  Act,  either  by  deed,  in  the  same  manner 

as  if  the  tenure  were  freehold  (except  that  the  deed  is  to  be 

enrolled    on   the  court  rolls,  and  not   otherwise),(c)  or  by 

surrender  in  the  mode  applicable  to  legal  estates  in  land  of 

copyhold  tenure.  (/) 

Conveyance  Except  in  the  case  of  alienation  under  the  Settled  Land 

by  dfrectfon  of  -^^^j  1882,  the  Owner  of  an  equitable  estate  cannot,  by  any 

the  cestui  que  act  of  his  own,  deal  with  the  legal  estate  which  is  vested  in 

the  trustee.      But  where  the  equitable  estate  of  the  cestui 

q_ue  trust  is  the  fee  simple,  and  he  is  sui  juris,  and  the  trustee 

has  no  duties  to  perform  which  necessitate  his  retention  of 

the  legal  estate,  the  cestui  que  trust  may  require  the  trustee 

to  convey  the  legal   estate  either  to  himself  or  to  any  other 

person,  {g) 

Alienation  The  powers  of  alienation  given  by  the  Settled  Land  Acts, 

under  Settled    1882  to  1890,(7A  to  tenants  for  life  and  others,  are  annexed 
Land  Acts.  '\   / 

as  well  to  equitable,  as  to  legal,  estates  and  interests.  (^)    The 

Act  of  1882  provides,  also,  that  a  person  entitled  to  the 
income  of  land  under  a  trust  or  direction  for  payment 
thereof  to  him  during  his  own  or  any  other  life,  whether 
subject  to  expenses  of  management  or  not,  or  until  sale  of 
the  land,  or  until  forfeiture  of  his  interest  therein  on  bank- 
ruptcy or  other  event,  shall  have  the  powers  of  a  tenant  for 
life  under  the  Acts.(y) 

{d)  Lewin,  780  ;  3  &  4  Will.  IV.,  c.  74,  ss.  1,  15.  And  as  to  money  subject  to 
be  invested  in  land  to  be  entailed,  see  s.  71,  and  ante,  p.  176,  note  {y). 

(e)  See  Honywood  v.  Foster,  30  Beav.  1  ;  Green  v.  Paterson,  32  Ch.  D.  95, 
54  L.  T.  738,  34  W.  R.  724. 

(/)  3  &  4  Will  IV.,  0.  74,  Bs.  50-54 ;  ante,  p.  60. 
[g)  Lewin,  774. 

(h)  See  ante,  p.  77,  note  (z).  For  the  powers  of  alienation  given  by  the 
Acts,  see  ante,  p.  78. 

(i)  See  the  definition  of  'tenant  for  life'  in  the  S.  L.  Act,  1882,  s.  2  (5),  and 
see  8.  2  (10). 

( j)  S.  L.  Act,  1882,  8.  58  (ix.),  and  see  ante,  p.  77  ;  Be  Jones,  26  Ch.  D. 
7.36,  53  L.  J.  Ch.  807,  50  L.  T.  466,  32  W.  R.  735  ;  Re  Olitlisroe  Estate, 
31  Ch.  D.  135,  55  L.  J.  Ch.  107,  53  L.  T.  733,  34  W.  R.  169  ;  lie  Atkinson, 
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On  alienation  by  an  equitable  owner,  under  the  Acts,  he  Passes  legal 
can  pass  the  legal  estate  in  the  land,  if  it  be  comprised  ^^^^^' 
in  the  settlement,  without  the  concurrence  of  the  trustee  or 
trustees  in  whom  it  is  vested.(yt) 

The  powers  given  by  the  Settled    Land  Act,   1882,  to  Provisions  as 
the  tenant  for  life  of  land,  were,    by  that  Act,  extended  I"  '^"^  ^®^'| '" 

'  '        •'  '  trust  for  sale. 

to  any  person  for  the  time  being  beneficially  entitled  to 
the  income  of  land  vested  in  trustees  upon  trust  for  sale, 
and  for  the  application  of  the  money  to  arise  from  the 
sale,  or  the  income  of  such  money,  or  the  income  of  the 
land  until  sale,  or  any  part  of  that  money  or  income,  for  the 
benefit  of  any  person  for  his  life,  or  other  limited  period. 
The  Act  provided  that  the  instrument  under  which  such  a 
trust  should  arise  should  be  deemed  a  settlement,  and  that 
the  person  entitled  to  the  income  of  the  land  until  sale 
thereof  should  be  deemed  the  tenant  for  life  of  the 
land ;  and  that  the  trustees  under  the  instrument  should 
be  the  trustees  of  the  settlement  for  the  purposes  of  the 
Act.(Z) 

These  provisions  were  apparently  intended  to  prevent  Their  opera- 
an  evasion  of  the  Act  by  the  creation  of  a  trust  for  sale.  '°"' 
As  has  been  seen,  land  subject  to  a  trust  for  sale  is,  in 
equity,  deemed  to  have  been  converted  into  money,  although 
it  has  not  been  actually  sold,  and  though  the  trustees  have 
power  to  postpone  the  sa\e.(m)  Hence,  though  land  held  in 
trust  for  sale,  subject  to  a  discretion  in  the  trustees  to  post- 
pone the  sale,  and  in  the  meantime  to  pay  the  rents  to  a 
person  during  his  life,  is  practically  land  subject  to  a  settle- 
ment, it  would  not  have  been  '  settled  land  '  within  the 
Act,  had  not  such  trusts  (w)  been  expressly  brought  within 
its  provisions.     The  operation  of  this  enactment,  however, 

30  Ch.  D.  605,  31  Ch.  D.  577,  54  L.  T.  403,  34  W.  R.  445  ;  Re  Stravgways, 
34  Ch.  D.  423,  35  W.  K.  83 ;  Re  Pocock  and  Frunkerd'a  Contract  [1896], 
1  Ch.  302. 

(k)  Sees.  20(1),  (2);  s.  55(2). 

(0  S.  63.  But  capital  money  arising  under  this  section  of'  the  Act  is  not  to 
be  applied  to  the  purchase  of  land  unless  such  application  be  authorized  by  the 
settlement:  id. 

(m)  Ante,  p.  175. 

(n)  In  re  Home's  Settled  Estate,  39  Ch.  I).  84,  57  L.  .J.  Ch.  790,  59  L.  T. 
580,  37  W.  R.  69,  that  where,  by  the  settlement,  the  sale  is  postponed  for  a 
certain  period  which  has  not  expired,  the  trust  is  not  a  trust  for  sale  within  the 
Act. 
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Alteration  by 
Settled  Land 
Act,  1884. 


was  found  to  be  inconvenient  in  practice,  as  giving  rise  to  a 
needless  restraint  on  the  administration  of  trusts  for  sale 
of  land ;  since,  by  reason  of  the  provision  of  the  Act, 
which  required  the  consent  of  the  tenant  for  life  under  a 
settlement  to  the  exercise  by  trustees  of  powers  of  sale,  &c., 
given  them  by  the  settlement, (o)  the  trustees  for  sale  were 
unable  to  execute  their  trust,  except  with  the  consent  of  any 
person  having  a  limited  interest  in  the  income  of  the  land 
until  sale.(2?)  And  the  exercise,  by  the  person  entitled  to 
the  income  of  the  land  till  sale,  of  the  powers  of  alienation 
given  by  the  Act  to  the  tenant  for  life,  might  also  prevent 
the  due  execution  of  the  trust. 

To  remedy  these  inconveniences,  the  Settled  Land  Act, 
1884,  has  provided,  with  respect  to  the  enactment  in  question 
of  the  Act  of  1882,  that  any  consent  not  required  by  the 
terms  of  the  settlement  is  not  to  be  deemed  necessary  to 
enable  the  trustees  of  the  settlement,  or  any  other  person, 
to  execute  any  of  the  trusts  or  powers  created  by  the 
settlement.  It  has  also  provided  that  the  powers  conferred 
by  the  above  enactment  of  the  Act  of  1882 — that  is,  the 
powers  thereby  given  to  the  person  entitled  to  the  income 
of  the  land  till  sale  thereof — are  not  to  be  exercised  without 
the  leave  of  the  Court ;  and  that,  so  long  as  an  order  giving 
such  leave  is  in  force,  neither  the  trustees  of  the  settlement 
nor  any  person  (other  than  the  person  having  such  leave)  may 
execute  any  of  the  trusts  or  powers  of  the  settlement  for  any 
purpose  for  which  leave  has  thus  been  given  to  exercise  a 
power  conferred  by  the  Act  of  1882.  The  order  giving  leave 
may  be  registered  as  a  lis  jpendens  (q)  against  the  trustees  of 
the  settlement ;  and  no  person  dealing  with  the  trustees,  or 
acting  under  the  trusts  of  the  settlement,  is  to  be  affected  by 
the  order,  unless  and  until  it  is  so  registered. (r) 


Modes  of.  Determination. — The  rules  as  to  the   determination  or 

failure  of  equitable  estates  are,  in  general,  similar  to  those 


(o)  S.  56  (2) ;  see  ante,  p.  88. 

{p)  But  see  Taylor  v,  Poncia,  25  Ch.  D.  646,  53  L.  J.  Cli.  409,  50  L.  T. 
20,  32  W,  K.  335. 

(q)  See  pout,  p.  313. 

(r)  47  &  43  Vict.  c.  18,  s.  7  ;  53  &  54  Vict.  c.  69,  s.  19 ;  In  re  Harding's 
Estate  [1891],  1  Ch.  60. 
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applying,  in  this  respect,  to  legal  estates.      The  following, 
however,  are  peculiar  to  equitable  estates,  (s) 

An   equitable  contingent  remainder,   as  has  been  men-  Equitable 
tioned,  has  never  been  liable  to  determine  by  the  failure  mSfrs.*  ^^" 
of    the  particular   estate  prior  to  the   vesting  of    the    re- 
mainder.(^) 

On  the  acquisition  of  the  legal  estate  by  the  equitable  Merger  of  the 
owner,  in  his  own  right,  if  the  legal  estate  so  acquired  be  in  ^ile^'^'ai^ '" 
extent  equal  to,  or  greater  than,  the  equitable  estate,  the  estate. 
latter  is  merged  in  the  legal  estate,  and  no  longer  exists 
as  distinct  from  the  legal  ownership. (m) 

If  a  person  acquire  the  legal  estate  by  conveyance  from  Alienation  by 
the  trustee,    for   valuable   consideration  paid   or    rendered,  ^y^^*®^  *?,J'^''/ 

^  '^  ^  '  chaser  without 

without  notice  that  the  land  is  the  subject  of  an  equitable  notice. 
estate  or  interest,  he  is  entitled  to  retain  the  land  as  owner, 
free  from  the  claims  of  the  cestui  que  trust.  The  equitable 
estate  is  thus  extinguished,  and  the  only  remedy  of  the 
cestui  que  trust  is  against  the  trustee  personally,  for  his 
breach  of  trust  in  thus  disposing  of  the  land.  For  the 
purchaser  is  deemed  to  have,  under  the  circumstances,  an 
equal  right  in  equity  with  the  cestui  que  trust ;  and  he  is 
preferred  to  the  latter  by  reason  of  his  having  the  legal 
ownership.('y)  And  the  legal  estate  affords  the  same  pro- 
tection to  a  sub-purchaser,  with  notice,  from  a  prior  purchaser 
without  notice  ;  and  also  to  a  sub-purchaser  without  notice, 
from  a  purchaser  with  notice,  (i^?) 

The  Trustee. — In  connection  with  the  subject  of  equitable 
estates  created  by  declaration  of  trust,  the  estate  and  office 

(s)  As  to  the  former  distinction  between  legal  and  equitable  estates  in  fee 
simple  with  regard  to  escheat,  and  the  alteration  of  the  law  on  this  subject  by 
the  Intestates'  Estates  Act,  1884,  see  post,  pp.  464,  465. 

{t)  Ante,  p.  174. 

(m)  Burton,  §  1388  ;  Lewin,  12  ;  Howard  v.  Earl  of  Shrewshury,  L.  E.  17 
Eq.  378,  397,  43  L.  J.  Ch.  495,  29  L.  T.  862,  22  W.  R.  290. 

{v)  Bassett  v.  Nosworthy,  Finch  102  ;  S.C,  and  notes  thereto,  2  Lead.  Cas. 
Eq.  1  ;  Pilcher  v.  Bawlins,  L.  E.  7  Ch.  259  ;  Mumford  v.  /Stohicasser,  L.  E.  18 
Eq.  556,  43  L.  J.  Ch.  694,  30  L.  T.  859,  22  W.  E.  833  ;  Heath  v.  Crealoclc, 
L..E.  10  Ch.  22  ;  Lewin,  977.  As  to  what  constitutes  notice,  see  infra,  p.  200. 
See  further  on  this  point,  and  as  to  the  acquisition  of  the  legal  estate  under  a 
voluntarj^  conveyance,  or  by  a  purchaser  with  notice,  ivfra,  p.  201. 

(mj)  Harrison  v.  Forth,  Prec.  Ch.  51  ;  Mertins  v.  JolUffe,  1  Amb.  311.  The 
protection  thus  afforded  by  the  legal  estate  was  taken  away  by  section  7  of  the 
Vendor  and  Purchaser  Act,  1874  ;  but  this  enactment  was  repealed  by  the  Land 
Transfer  Act,  1875,  s.  129. 
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of  the  trustee,  his  powers,  and  his  rights,  may  be  here  con- 
sidered. 
Extent  of.  Estate  of  To'ustee. — In  the  case  of  a  trust  created  iiiter 

vivos,  the  legal  estate  in  the  land,  held  by  the  trustee  for  the 
purposes  of  the  trust,  is  an  estate  of  such  extent  as  is  ex- 
pressly limited  to  him.(a?)  But  where  the  trust  is  created  by 
will,  the  legal  estate,  thereby  given  to  the  trustee,  is  deemed 
(subject  to  the  enactment  next  mentioned)  to  be  of  such  ex- 
tent only  as  is  required  for  the  purposes  of  the  trust.  Thus, 
if  land  were  devised  to  A.  and  his  heirs,  upon  trust  to 
pay  the  rents  to  B.  for  his  life,  and,  subject  thereto, 
were  devised  to  C.  in  fee  simple,  A.  would  take  the  legal 
estate  for  the  life  of  B.  only,  notwithstanding  that  the  limi- 
tation to  him  was,  in  terms,  sufficient  to  create  an  estate  in 
fee  simple.(3/)  This  rule,  however,  has  been  altered,  to  some 
extent,  by  the  Wills  Act,  1837,  which  provides  that  where 
real  estate  is  devised  to  trustees,  the  devise  shall  be  con- 
strued to  pass  the  fee  simple,  or  other  the  whole  estate  or 
interest  which  the  testator  had  power  to  dispose  of,  unless  a 
definite  term  of  years,  or  an  estate  of  freehold,  be  thereby 
given,  expressly  or  by  implication. (s) 
Devolution  of  When  the  legal  estate  is  vested  in  two  or  more  trustees, 
*n"hird  ath^*^  ^*  ^®'  ^^  practice,  limited  to  them  as  joint  tenants,  in  order 
that,  on  the  death  of  any  one  of  them,  it  may  pass  to  the 
survivors  or  survivor.  On  the  death  of  a  sole  trustee,  the 
estate,  if  it  be  a  chattel  interest,  vests  in  his  legal  personal 
representative.  Formerly,  if  it  were  an  estate  of  inheritance, 
it  passed,  on  the  sole  trustee's  death,  to  any  person  to  whom 
he  had  devised  it ;  or,  if  he  had  not  devised  it,  to  his  heir- 
at-law.(a)  But  the  Conveyancing  and  Law  of  Property 
Act,  1881,  has  provided,  as  to  trustees  dying  after  the  com- 
mencement of   the  Act   (i.e.,  on  or  after  the  1st  January 


(x)  WykJiam  v.  Wylcham,  11  East  458  ;  Cooper  v.  Kynock,'L.  R.  7  Ch.  App. 
398,  41  h.  J.  Ch.  296,  26  L.  T.  10,  20  W.  R.  503. 

{y)  See  Lewin,  223  et  seq.  ;  BaJcer  v.  White,  L.  K.  20  Eq.  166, 171,  23  W.  R. 
670  ;  Marshall  v.  Gingell,  21  Ch.  D.  790.  The  same  rule  applies  to  Jinntations 
of  estates  for  years  to  trustees  :  Stevenson  v.  Mayor  of  Liveriwol,  L.  R.  10 
Q.  B.  81,  44  L.  J.  C.  L.  (Q.  B.)  34.  31  L.  T.  673,  23  W.  R.  346. 

(z)  1  Vict.  c.  26,  s.  30  ;  and  see  s.  31  ;  Berry  v.  Berry,  7  Ch.  D.  657, 
47  L.  J.  Ch.  182,  38  L.  T.  474,  26  W.  R.  327  ;  lie  Brooke,  Brooke  v.  Brooke 
[1894],  1  Ch.  43  ;  Be  TowyisemVs  Contract  [1895],  1  Ch.  716. 

{a)  Lewin,  232,  238  et  seq. 
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1882),  that  an  estate  or  interest  of  inheritance,  or  Kmited  to 
the  heir  as  special  occupant,  in  any  tenements  or  heredita- 
ments, corporeal  or  incorporeal,  vested  on  any  trust  in  any 
person  solely,  shall,  on  his  death,  notwithstanding  any  tes- 
tamentary disposition,  devolve  to,  and  become  vested  in,  his 
personal  representative,  in  like  manner  as  if  the  same  were  a 
chattel  real. (5)  It  has  been. since  enacted,  however,  that  the 
foregoing  provision  shall  not  apply  to  land  of  copyhold  or 
customary  tenure  vested  in  the  tenant  on  the  court  rolls  of 
any  manor,  upon  any  tru8t.(c)  The  person  to  whom  the 
estate  of  a  sole  trustee  passes  on  his  death,  of  course  holds 
it  subject  to  the  tru8t.(rf) 

The  estate  vested  in  the  trustee  is,  in  equity,  protected  Estate  of 
against  claims  of  his  creditors  and  others,  which  might  be  tl^d^a^ainst 
asserted   against  the  land,  if   the  trustee  were   the  actual  claims  of  his 
owner  of  it.(6)     And,  by  the  Bankruptcy  Act,  1883,  estates  ' 

and  interests  vested  in  a  bankrupt  as  trustee  are  excepted 
from  the  property  which,  under  the  Act,  passes  to  his 
creditors.  (/) 

Offixx  of  Trustee. — A  person  nominated  as  trustee  is  not  Disclaimer  or 
bound  to  accept  the  office,(^)  but  may  disclaim  it — in  which  *°°^^  "'^  °  ' 
case  the  estate  limited  to  him  as  trustee  is  deemed  to  be 
also  disclaimed. (A)     If,  however,  he  accept  the  trust,  he  must 
retain  it   until  it  is  completely  executed  :  unless  he  pre- 
viously die,  or  retire,  or  be  removed  from  the  office. 

The  retirement  or   removal  of  a  trustee  occurs  in  the  Ketirement  or 
following  cases : — (i.)  A  cestui  que  trtist  solely  entitled,  or  trostee. 
all  the  cestuis  que  trust  interested,  being  sfiii  juris,  may,  by 
his  or  their  own  act,  procure  or  sanction  the  removal  or  re- 
tirement of  the  trustee  or  trustees.(t)     (ii.)  A  new  trustee, 

(6)  44  &  45  Vict.  c.  41,  s.  30.  (See  In  re  PilUng'g  Trusts,  26  Ch.  D.  432, 
53  L.  J.  Gh.  1052,  32  W.  R.  853.)  This  section  (sub-s.  2)  repeals  s.  48  of  the 
Land  Transfer  Act,  1875,  under  which  a  fee  simple,  vested  in  a  bare  trustee, 
passed  on  his  intestacy  to  his  legal  personal  representative. 

(c)  57  &  58  Vict.  c.  46  (Copyhold  Act,  1894),  s.  88,  re-enacting  50  &  51 
Vict.  c.  73,  8.  45. 

{(l)  See  infra,  p.  191.  (e)  Lewin,;236. 

(/)  46  &  47  Vict.  c.  52,  s.  44  ;  as  to  escheat  of  trust  estates,  see  post,  p.  465. 

ig)  BoUnson  v.  Pett,  3  P.  Wms,  132  ;  S.C,  2  Lead.  Gas.  Eq.  214.  The 
disclaimer  is  usually  made  by  deed,  but  may  be  made  by  parol :  Lewin,  207-209. 

(/i)  hi  re  Blrchall,  Birchall  v.  Ashton,  40  Ch.  D.  436,  60  L.  T.  369,  37 
W.  R  387. 

(j)  See  ante,  p.  182. 
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Power  of 
appointing 
new  trustees. 


Trustee  Act, 
1893,  hereon. 


or  new  trustees,  may  be  appointed  in  the  place  of  an  exist- 
ing trustee,  by  virtue  of  a  power  for  that  purpose  contained 
in  the  trust  instrument,  or  given  by  statute,  (iii.)  Under 
certain  circumstances,  a  trustee  may  retire,  by  virtue  of  a 
power  for  that  purpose  given  by  statute,  without  the  appoint- 
ment of  another  trustee  in  his  place,  (iv.)  If  for  any 
reason  a  trustee  cannot  avail  himself  of  any  of  the  foregoing 
modes  of  discharge,  he  may  be  relieved  from  the  trust  by 
the  Court,  if  there  be  suflficient  reason  for  his  retirement. (7) 
(v.)  A  trustee  may  be  removed  by  the  Court  for  misconduct, 
incapacity,  or  unfitness  for  the  office.(l') 

Formerly,  the  instrument  creating  a  trust  usually  con- 
tained a  clause  providing  for  the  appointment  of  new  trustees 
in  certain  events.  In  recent  times,  however,  a  power  for 
this  purpose  has  been  made  by  statute,  incident  to  trusts 
generally.(^)  The  Trustee  Act,  1893,  provides,  in  effect, 
that  where  a  trustee,  whether  original  or  substituted,  is 
dead,(w)  or  remains  out  of  the  United  Kingdom  for  more 
than  twelve  months,  or  desires  to  be  discharged,  or  refuses 
or  is  unfit  to  act,  or  is  incapable  of  acting,  the  person  or 
persons  nominated  for  the  purpose  by  the  instrument  (if 
any)  creating  the  trust — or,  if  there  is  no  such  person  able 
and  willing  to  act,  then  the  surviving  or  continuing  trustees 
or  trustee  for  the  time  being,  or  the  personal  representatives 
of  the  last  surviving  or  continuing(?i)  trustee — may,  by  writ- 
ing, appoint  a  trustee  or  trustees  in  lieu  of  the  aforesaid 
trustee ;  and  that  every  trustee  ao  appointed  shall  have  the 
same  powers,  and  may  in  all  respects  act,  as  if  he  had  been 


{j)  Lewin,  754  ;  Forahaic  v.  Higginson,  20  Beav,  485.  Anothei-  mode  by 
which  a  trustee  may  obtain  a  di.scharge — viz.,  by  payment  into  court  under  the 
lirovisions  of  the  Trustee  Act,  1893  (56  &  57  Vict.  c.  53),  s,  42  (formerly  nnder 
the  Trustee  Relief  Act,  1847) — is  not  available  in  the  case  of  a  trust  of  land,  the 
Act  being  applicable  only  where  the  trust  estate  consists  of  money  or  atocks. 

(7^)  Lewin,  9G3,  and  cases  cited. 

(l)  A  power  of  appointing  new  trustees  was  given  by  Lord  Cranworth's  Act 
(23  &  24  Vict.  c.  145),  s.  27,  with  respect  to  instruments  made  after  the  passing 
of  that  Act  (28th  August  1860),  but  that  enactment  was  repealed  by  the  Con- 
veyancing and  Law  of  Property  Act,  1881.  The  provisions  of  the  last- 
mentioned  Act  as  to  appointment  of  new  trustees,  retirement  of  trustees  and 
vesting  of  the  trust  estate,  are  repealed  and  re-enacted  by  the  Trustee  Act 
1893,  88.  10-12. 

(in)  Including  the  case  of  a  person  nominated  trustee  in  a  will,  but  dying 
before  the  testator  :  s.  10  (4). 

(w)  Including  a  refusing  or  retiring  trustee,  if  willing  to  act  in  the  execution 
of  the  above  provisions  of  the  Act :  s.  10  (4). 
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appointed  a  trustee  on  the  creation  of  the  trust.  The  Act 
also  permits  the  increase,  or  reduction,  of  the  number  of  the 
trustees,  on  an  appointment  of  a  new  trustee ;  so  that 
(except  where  only  one  trustee  was  originally  appointed) 
there  be  at  least  two  trustees  to  perform  the  trust.  It  also 
provides  that  a  separate  set  of  trustees  may  be  appointed 
for  any  part  of  the  trust  property  held  on  trusts  distinct 
from  those  relating  to  any  other  part  or  parts  of  the  trust 
property.  These  provisions  apply  to  trusts  created  either 
before  or  after  the  commencement  of  the  Act ;  but  have 
effect  so  far  only  as  a  contrary  intention  is  not  expressed 
in  the  instrument  creating  the  trust,  and  subject  to  its 
terms,  (o) 

The  Act  further  provides  that,  on  the  appointment  of  a  Vesting  of 
new  trustee,  any  assurance  or  thing  requisite  for  vesting  the  n^n^/i^he  Act 
trust  property,  or  any  part  thereof,  jointly  in  the  persons  who 
are  the  trustees,  shall  be  executed  or  done.(o)  In  connec- 
tion with  this  point,  a  mode  created  by  the  Act  of  vesting 
the  trust  estate,  in  certain  cases,  in  trustees,  without  actual 
conveyance  or  assignment  to  them,  may  be  here  mentioned. 
The  Act  provides,  in  effect,  that  where  a  deed,  executed  after 
the  31st  December,  1881,  by  which  a  new  trustee  is 
appointed,  contains  a  declaration  by  the  appointor  to  the 
effect  that  any  estate  or  interest  in  any  land  subject  to  the 
trust  shall  vest  in  the  persons  who,  by  virtue  of  the  deed, 
become  and  are  the  trustees  for  performing  the  trust,  the 
declaration  shall  operate  of  itself  to  vest  the  estate  or  interest 
in  the  parties  as  joint  tenants,  and  for  the  purposes  of  the 
trust,  without  conveyance  or  assignment.  But  this  provi- 
sion does  not  apply  to  legal  estates  in  copyholds,  or  to  land 
conveyed  on  mortgage  for  securing  trust  money.(^) 

The   Trustee   Act,   1893,   empowers   the    High  Court  of  Appoiatment 

Justice  to  make  an  order  appointing  a  new  trustee  or  new  "g^^^-  order?' 

trustees,  in  any  case  where  it  is  found  inexpedient,  difficult,  &c.,  under 

Trustee  Act, 
1893. 

(o)  56  &  57  Vict.  c.  53,  s.  10.  See  In  re  Norris,  27  Ch.  D.  333, 53  L.  J.  Ch. 
913,  51  L.  T.  593,  32  W.  R.  955  ;  Cecil  v.  Laagdun,  28  Ch.  D.  1,  54  L.  J.  Ch. 
313,  51  L.  T.  618  ;  West  of  Englav/l,  &c.,  Bank  v.  Murch,  23  Ch.  D.  138,  52 
L.  J.  Ch.  784,  48  L.T.  417,  31  W.  R.  467  ;  Re  Coates  to  Parsons,  34  Ch,  D. 
370  ;  He  Parker's  Trusts  [1894],  1  Ch.  707. 

ip)  S.  12.  This  section  also  applies  to  chattels  and  chases  in  action  subject 
to  trusts,  except  shares,  stocks,  &c.,  which  are  only  tran^fe^abIe  in  books  kept 
by  a  company  or  other  body,  or  in  manner  prescribed  by  Act  of  Parliament. 
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or  impracticable  to  make  the  appointment  without  the  aid 
of  the  Court  ;  and  also  to  make  an  order,  which  will  have 
the  effect  of  a  conveyance  or  assignment,  vesting  in  the 
new  trustee  or  trustees,  so  appointed,  any  lands  subject  to 
the  trust.  Under  the  same  Act,  an  order  vesting  land 
in  a  new  trustee,  or  releasing  or  disposing  of  a  trustee's 
contingent  interest  in  land,  may  be  made,  where  the 
trustee  is  lunatic,  or  of  unsound  mind,  or  is  an  infant,  or 
bankrupt,  or  felon,  or  is  out  of  the  jurisdiction,  or  cannot  be 
found,  or  it  is  uncertain  whether  he  be  living  or  dead  ;  and 
in  various  other  cases,  where  an  existing  trustee  cannot,  or 
will  not,  deal  with  the  estate  for  the  purposes  of  the  trust. 
Or,  instead  of  a  vesting  order,  an  order  may  be  made  under 
the  Act,  appointing  some  person  to  execute  a  conveyance 
of  the  land  subject  to  the  trust,  or  a  release  or  disposition 
of  a  contingent  right  therein  ;  a  course  which  is  convenient 
where  the  instrument  of  transfer  of  the  trust  estate  requires 
enrolment  or  registration  in  a  manner  not  applicable  to  a 
vesting  order,  (g') 
Retirement  of  The  provision  which  has  been  referred  to,  for  the  retire- 
Tnistee'Acr  '^©nt  of  a  trustee  without  the  appointment  of  another 
1893.  trustee  in  his  place,  is  contained  in  the  Trustee  Act,  1893. 

The  Act  provides,  in  effect,  that  where  there  are  more  than 
two  trustees,  and  one  of  them  by  deed  declares  that  he 
is  desirous  of  being  discharged  from  the  trust,  and  his 
co-trustees  and  the  person  (if  any)  who  is  empowered  to 
appoint  trustees,  by  deed  consent  to  his  discharge,  and  to 
the  vesting  of  the  trust  property  in  his  co-trustees  alone, 
then  the  trustee  desirous  of  being  discharged  is  to  be 
deemed  to  have  retired  from  the  trust,  and  is  by  the  deed 
to  be  discharged  therefrom,  without  any  new  trustee  being 
appointed  in  his  place;  and  any  assurance  or  thing  requisite 
for  vesting  the  trust  property  in  the  continuing  trustees  alone, 
is  to  be  executed  or  done.  This  provision  applies  to  trusts 
created  either  before  or  after  the  Act,  but  only  so  far  as  a 
contrary  intention  is  not  expressed  in  the  instrument  (if  any) 

(q)  Ss.  25-41.  As  to  copyholds,  see  s.  34.  Where  the  trust  estate  or  fund 
does  not  exceed  in  value  £500,  an  order  may  he  made  under  the  Act  by  the 
County  Court ;  51  &  52  Vict.  c.  43,  s.  67  (5),  and  Trustee  Act,  1893,  s"  46  ; 
and  where  the  trustee  is  lunatic  or  of  unsound  mind,  by  such  of  the  judges  of 
the  High  Court  or  Court  of  Appeal  as  are  entrusted  with  the  care,  &c.,  of 
lunatics:  see  53  Vict.  c.  5,  s.  135,  and^pos^  p.  490. 
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creating  the  trust,  and  subject  to  its  provisions.  The  pro- 
vision, already  noticed,  of  the  Act,  relative  to  the  vesting 
of  the  trust  estate  by  mere  declaration,  applies  to  such  a 
declaration  contained  in  the  deed  by  which  a  retiring  trustee 
is  discharged  under  the  preceding  provision,  and  made  by 
him  and  the  continuing  trustees,  and  by  the  person  (if  any) 
who  is  empowered  to  appoint  trustees,  for  the  purpose  of 
vesting  the  trust  estate  in  the  continuing  trustees  alone,  (s) 

The  foregoing  provisions  of  the  Trustee  Act,  1893,  Appointment 
relative  to  the  appointment  of  new  trustees,  and  the  dis-  °f  tru'stees^°* 
charge  and  retirement  of  trustees,  are  by  that  Act  made  under  Settled 
applicable  to  trustees  for  the  purposes  of  the  Settled  Land  1382  to  1890. 
Acts,  1882  to  1890,  whether  appointed  by  the  Court,  or 
by  the  settlement,  or  under  provisions  contained  in  the 
settlement.  (^) 

Where  there  are  two  or  more  co-trustees,  they  form  collec-  Where  several 
tively  but  one  trustee,  and  therefore  must,  in  general,  act  jg  j^i^  snr^ 
jointly  in  the  execution  of  the  trust,  (m)     And  on  the  death  vivorshipand 

c  c   1.-L  i.\.         ai  1.      i.\.  •  devolution  of. 

01  any  one  01  them,  the  omce  passes  to  the  survivors  or 
survivor,  unless  the  contrary  is  expressed  in  the  instrument 
creating  the  trust. (^•)  Whether,  on  the  death  of  a  sole  or 
sole  surviving  trustee,  the  office  can  be  executed  by  the 
person  in  whom  the  legal  estate  vests  in  that  event,  (w)  will 
depend  on  the  settlor's  intention,  as  appearing  by  the  trust 
instrument,  or  to  be  implied  therefrom.(2;j  The  section  of 
the  Conveyancing  and  Law  of  Property  Act,  1881,  already 
mentioned,  which  provides  for  the  devolution  of  an  estate  of 
inheritance  held  on  trust,  upon  the  personal  representatives 
of  the  deceased  trustee,  also  enacts  that,  for  the  purposes  of 
that  section,  the  personal  representatives,  for  the  time  being, 
of  the  deceased,  shall   be    deemed,  in   law,  his   heirs   and 

(»)  56  &  57  Vict,  c.  53,  s.  11,  re-enacting  44  &  45  Vict.  c.  41  (C.  &  L.  P.  Act, 
1881),  8.  34  (2)  ;  see  ante,  p.  189. 

{t)  56  &  57  Vict.  c.  53,  s.  47  ;  ante,  p.  83. 

(w)  Lewin,  274;  Luhe  v.  South  Kensington  Hotel  Compani/,  11  Ch.  D.  121, 
48  L.  J.  Ch.  361,  40  L.  T.  638,  27  W.  R.'514. 

{v)  Lewin,  277  ;  and  see  8.  22  of  the  Trustee  Act,  1893  (re-enacting  s.  38  of 
the  C.  &  L.  P.  Act,  1881). 

(m?)  I.e.,  the  legal  personal  representative  of  the  deceased  trustee,  in  cases 
within  section  30  of  the  Conveyancing  and  Law  of  Property  Act,  1881,  as 
amended  by  s.  88  of  '.he  Copyhold  Act,  1894  (see  ante,  p.  186),  or  where  the 
trust  estate  is  a  chattel  real. 

{x)  Lewin,  277  et  seq.,  and  cases  there  considered. 
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assigns  within  the  meaning  of  all  powers  and  tmsts.(y)  And 
prior  to  that  enactment,  where  land  was  limited  to  a  person, 
'  his  heirs  and  assigns,'  upon  specified  trusts,  his  heir  or 
devisee,  in  whom  on  his  death  the  legal  estate  vested,  could 
execute  the  trusts.  (2;) 
Judicial  The   Judicial  Trustees  Act,    1896,   has    empowered    the 

Trustees  Act,  Qourt,  in  its  discretion,  and  on  the  application  of  a  settlor 
or  trustee  or  beneficiary,  to  appomt  a  person  (called  in  the 
Act  a  judicial  trustee)  to  be  a  trustee  in  any  case,  either 
jointly  with  any  other  person,  or  as  sole  trustee,  and,  if  suffi- 
cient cause  is  shown,  in  place  of  all  or  any  existing  trustees. 
Such  trustee  is  to  be  subject  to  control  and  supervision  as  an 
oflBcial  of  the  Court,  and  may  be  directed  by  the  Court  as  to 
the. administration  of  the  trust,  and  his  accounts  are  to  be 
annually  audited  and  reported  upon  to  the  Court ;  and  he  is 
to  be  remunerated  out  of  the  trust  estate. (a) 

Powers  of  Trustees. — A  trustee's  powers,  or,  in  other 
words,  his  rights  of  dealing  with  the  trust  estate  without 
the  express  authority  of  the  ceshd  que  trust,  may,  like  his 
duties,  be  prescribed  by  the  trust  instrument.  By  modern 
statutes,  however,  the  provisions  of  which  have  been  re- 
enacted  by  the  Trustee  Act,  1893,  certain  powers  that,  pre- 
viously, were  commonly  given  by  the  trust  instrument,  have 
been  made  incident  to  the  trustee's  office. 

Thus,  a  trustee's  power  of  investing  trust  moneys,  which 
formerly,  unless  expressly  extended  by  the  trust  instru- 
ment, was  confined  to  investments  in  Consols,  (5)  has  been 
extended,  by  statute,  as  above,  to  the  various  British 
Government  stocks,  and  other  securities — including  Indian 
Government  stocks ;  securities  the  interest  of  which  is 
guaranteed  by  Parliament ;  stocks  of  the  Banks  of  England 


statutory 
powers. 


As  to  invest- 
ment of  trust 
moneys. 


(;/)  44  &  45  Vict.  c.  41,  s.  30. 

(z)  Titley  v.  Wohtenholme,  7  Beav.  425  ;  -Hall  v.  May,  3  K.  &  J.  585 
Osborne  to  EowUtt,  13  Ch.  D.  774,  49  L.  J.  Ch.  310,  42  L.  T.  650,  28  W.  R. 
365  (overruling  C'oohe  v.  Crawford,  13  Sim.  91)  ;  Re  Morton  and  Hallett, 
15  Ch.  D.  143,  49  L.  J.  Ch.  559,  42  L.  T.  602,  28  W,  R.895  ;  Re  Cunningham 
and  Frayling  [1891],  2  Ch.  567.  It  has  been  held  that  the  above  provision  of 
the  C.  &  L.  P.  Act,  1881,  does  not  enable  the  legal  personal  representative  of  a 
last  surviving  trastee  to  execute  a  trust  for  sale  given  to  trustees  or  tire  survivor 
of  tliern  merely  :  Re  Inglehy  and  Norwich  Union  Insurance  Co.,  13  Ir.  L.  R.  326. 

(a)  59  &  60  Vict.  c.  35.     The  above  provisions  of  the  Act  come  into  operation 
on  the  Ist  May,  1897. 
(h)  Lewin,  c.  14,  s.  4. 
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and  Ireland ;  stocks  of  various  public  local  authorities ; 
debentures,  or  guaranteed  or  preference  stock  of  any  railway- 
company,  or  company  for  supply  of  water,  in  the  United 
Kingdom,  incorporated  by  special  Act  of  Parliament,  and 
having  paid  for  the  preceding  ten  years  a  dividend  of  not 
less  than  £3  per  cent,  per  annum  in  the  case  of  a  railway 
company,  or  not  less  than  £5  per  cent,  per  annum  in  the 
case  of  a  water  company,  on  its  ordinary  stock ;  the  stock 
of  any  railway  or  canal  company  in  the  United  Kingdom, 
whose  undertaking  is  leased  to  such  a  railway  company 
as  before  mentioned,  in  perpetuity,  or  for  not  less  than 
two  hundred  years,  at  a  fixed  rent ;  debenture  stocks  or 
annuities  of  railway  companies  in  India,  the  interest  of 
which  is  guaranteed  by  the  State,  and  the  stocks   of  such  .  .    ^ 

railway  companies,  the  dividend  on  which  is  paid  or  guaran- 
teed by  the  State  ;  securities  for  the  time  being  authorized  for 
the  investment  of  cash  under  the  control  of  the  Court ;  and 
real  or  heritable  securities  in  the  United  Kingdom — the 
term  '  real  securities '  including  (in  addition  to  mortgages  of 
estates  of  inheritance  or  for  life)  mortgages  of  leaseholds 
held  for  an  unexpired  term  of  not  less  than  two  hundred 
years,  and  not  subject  to  any  rent  exceeding  one  shilling  a 
year,  or  to  any  right  of  redemption,  or  to  forfeiture  for  non- 
payment of  rent.  And  such  investments  may  be  varied 
from  time  to  time.(c) 

Again,  by  the   Trustee  Act,   1893,  trustees  for  sale  are  Powers  of 
given  various  powers  for  enabling  them   to  carry  out  the  ^^^  ^®^ 
sale.(cZ) 

The  last-mentioned  Act  also  makes  the  receipt  in  writing  Power  to  give 
of  a  trustee,  for  moneys,  securities,   or   other  personal  pro-  ^ 
perty  or  effects,  a   suflBcient   discharge  for  the   same,  and 
exonerates  the  person  paying,  transferring,  or  delivering  the 
same,  from  seeing  to  the  application,  or  being  answerable  for 
any  loss  or  misapplication,  thereof  (e)     It  was  originally  a 


(c)  See  56  &  57  Vict.  c.  53,  ss.  1-9.     - 

(J)  Ss:  13-15.  See  Dunn  v.  Flood,  25  Ch.  D.  629,  53  L.  J.  Ch.  537, 
49  L.  T.  670,  32  W.  R.  197. 

(e)  S.  20.  And  see  s.  17,  authorizing  the  receipt  of  money,  under  certain 
conditions,  by  a  solicitor  on  behalf  of  a  trustee.  The  Settled  Land  Act,  1882, 
s.  40,  contains  a  similar  provision  as  to  receipts  given  by  trustees  of  the 
settlement. 
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rule  of  equity  (subject,  however,  to  some  exceptions),  that  a 

person  paying  money  to  a  trustee,  with  notice  of  the  trust, 

was  bound  to  see   to  the   application  of   the   money,   and 

therefore  was  not  discharged  by  the  receipt  of  the  trustee, 

without  the  concurrence  of  the  cestui  que  trust ;  unless  the 

trust  instrument  expressly  empowered  the  trustee  to  give 

receipts.(/) 

Power  to  com-       The  Trustee  Act,   1893,  also  gives  power  to  trustees  to 

pound  claims,   compound  for  things   due   to   the   trust  estate ;  powers  of 

leaseholds,        insuring  buildings,    and   of  renewing  leases,   under   certain 

and  mLerals    Conditions ;    and   power  to  sell,  with   the   sanction   of  the 

separately.        Court,  the  Surface  of  land  separately  from  the   minerals,  or 

the  minerals  separately  from   the  surface,  which  could  not 

otherwise  be  done  unless  expressly  authorized  by  the  trust 

instrument.  (^) 

Powers  under        The  Copy  hold  Act,  1894,  provides  that  anything  thereby 

1894       ^*'*'  required  or  authorized  to  be  done  by  the  lord  of  a  manor,  or 

by  a  tenant,  may  be  done  by  him,  notwithstanding  that  he 

be  a  trustee.  (A) 

Right  of  Rights  of  Trustees. — Although  a  trustee  cannot  claim  any 

indemnit*"       remuneration  for  his  trouble,  he  is  entitled  to  repayment  of 

reimbursement  all  expenses,  and  to  be  indemnified   against   all  liabilities, 

0  ^expenses,      properly  incurred  by  him  for  the  purposes  of  the  trust ;  and 

such  expenses  and  indemnity  are  a  charge  upon  the  trust 

estate ;  or,  if  the  estate  be  insuflScient,  the  cestui  qm,  trust 

is  personally  liable.(i)      It  has  been  held  that,  since  it  is 

the  duty  of  a  trustee  of  leaseholds  to  keep  the  property  free 

from  risk  of  forfeiture  on  breach  of  the  covenants  of  the 

lease,    he   is   entitled  for  that   purpose   to  have   the  rents 

applied  in  performance  of  the  covenants,  and  is  not  bound 

to  be  satisfied  with  an  indemnity  against  the  consequences 

of  a  breach  of  the  covenants,  (/j) 

Under  Settled       The  Settled  Land  Act,  1882,  contains  provisions  for  the 

3882    °*'        protection  of  the  trustees  of  the   settlement   in  respecc  of 

(/)  See  Elliott  v.  Merryman,  and  notes,  1  Lead.  Cas.  Eq.  72. 

{g)  Ss.  18,  19,  44. 

(/t)  57  &  58  Vict.  0.  46.  s.  44,  see  ante,  p.  35. 

{i)  See  56  &  57  Vict.  c.  53  (Trustee  Act,  1893),  s.  24.     Lewin,  714  et  seq.  ; 
Stott  V.  31ilne,  25  Ch.  D.  710,  50  L.  T.  742. 

(^•)  In  re  Fowler,  16  Ch.  D.  723,  44  L.  T.  99,  29  W.  R.  891 ;  c/.  In  re 
CouHier,  34  Ch.  D.  136,  55  L.  T.  574,  35  W.  R.  85. 
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acts,  &c.,  done  under  the  Act ;  and  for  the  reimbursement 
of  their  expenses  out  of  the  trust  property.  (Z) 

A  trustee  is  also  entitled,  where  the  rights  of  the  parties  Right  to  insti- 
interested  are  doubtful,  or  other   diflSculties   occur   in  the  J°*^  f^Jj^'^^^^' 
execution  of  the  trust,  to  seek  the  advice  of  the  Court,  and,  tection  or 
if  necessary,  to  institute  proceedings  to  have  the  trust  ad-  ^  '^'°^' 
ministered  by  the  Court. (m)     The  Settled  Land  Act,  1882, 
provides  for  the  decision  by  the  Court  of  differences  between 
the  tenant  for  life  and  the  trustees  of  the  settlement,  re- 
specting the  exercise  of  any  of  the  powers  of  the  Act,  or 
matters  relating  thereto.(w) 

A  trustee  is  entitled,  on  the  completion  of  the  trust,  to  a  Right  to 
settlement  of  accounts  between  himself  and  the  cestui  qiie  account^*  °* 
trust ;  and  to  an  acknowledgment  by  the  latter  in  discharge 
of  all  claims. (o) 

Sect.  III. — Equitable  Estates  created  by  Operation 
OF  Law.(p) 

Equitable    estates   created   by   operation  of  law  merely,  Arise  throngh 
arise  through  trusts  that  have  their  origin  in  the  construe-  co^tructire 
tion  put,  in  equity,  upon  certain  acts  of  persons.     Trusts  of  trusts, 
this   class    are    sometimes   called,    generally,    '  constructive 
trusts ; '  but,  usually,   this   term    is    applied   to   trusts   by 
operation  of  law   of    a   particular    kind — the    class    being 
divided   into   '  resulting   trusts '  and    '  constructive   trusts.' 
Equitable  estates  of  the  present  class  are  here  considered, 
as  thus  divided. 


.    Sab-sect.  1. — Equitable  Estates  arising  through  Besulting 

Trusts. 

Definition. — A  resulting  trust  exists,  where  real  or  per-  Resulting  trust 
sonal   estate   is   transferred   under  circumstances  that  give  ^^^^^ 
rise  to  a  presumption  of  an   intention  that  the  whole,  or 
part,    of  the   beneficial   interest  in   the  estate   transferred, 
should  be  retained  by  (or  technically  '  result  to  ')  the  person 

(0  45  &  46  Vict.  c.  38,  ss.  41-43. 

(m)  See  Lewin,  387-391  ;  Rules  of  the  Supreme  Court,  1883,  Ord.  Iv.  rr.  3, 4. 

(n)  Sect.  44  ;  and  see  s.  46,  sub-s.  3. 

(o)  Lewin,  398.  {p)  See  ante,  pp.  174, 177. 
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entitled  to  such  estate  previously  to  the  transfer  ;  though  no 
such  intention  is  expressed  in  the  instrument  by  which  the 
transfer  is  made. 


Instances. 


Purchase  in 
name  of 
another. 


Limitations  of 
joint  tenancy 
at  law  creating 
tenancy  in 
common  in 
equity. 


Imperfect 
declaration  of 
trust,  lapse, 
failure,  &c.,  of 
trust. 


Instances. — The  following  are  instances  of  equitable 
estates  arising  through  resulting  trusts  : 

Where  a  person  buys  land,(^)  and,  by  his  direction,  the 
legal  estate  therein  is  conveyed  to  another  person,  it  is  pre- 
sumed that  the  actual  purchaser  intends  the  purchase  to 
be  for  his  own  benefit,  and  takes  the  conveyance  in  the 
name  of  another  merely  for  some  collateral  purpose  of  his 
own.  In  such  case,  the  nomiual  purchaser  holds  as  a 
trustee  for  the  actual  purchaser ;  and  the  equitable  estate, 
accordingly,  results  to  the  latter.  And  so,  if  the  limitation 
is  to  the  purchaser  and  another  jointly,  the  latter  holds  the 
undivided  share  vested  in  him,  as  a  trustee  for  the 
purchaser.  But  the  presumption  of  a  resulting  trust  may 
be  rebutted  by  evidence  that  the  purchaser  intended  the 
transferree  to  hold  for  his  own  benefit ;  and  this  is  pre- 
sumed to  have  been  his  intention  where  the  transferree  is 
his  wife,  or  child,  or  one  towards  whom  he  stands  in  loco 
parentis. (r) 

Instances  of  resulting  trusts  occur  in  the  cases  (men- 
tioned in  a  former  chapter)  where  limitations  that,  at 
common  law,  create  a  joint  tenancy  are,  in  equity,  con- 
strued as  giving  rise  to  a  tenancy  in  common.  Though  the 
legal  estate  vests  in  the  survivors  or  survivor  of  the 
co-tenants,  it  is  held  by  them  or  him  in  trust  for  the 
successors  of  the  deceased  co-tenant,  to  the  extent  of  his 
undivided  share,  (s). 

"Whenever  an  estate  is  given  to  a  person  by  an  instrument, 
from  the  terms  of  which  it  appears,  or  may  be  gathered, 
that  the  donee  is  not  intended  to  hold  for  his  own  benefit,  a 
trust  is  thereby  created.  Hence,  if  the  particular  trusts  on 
which  the  land  is  intended  to  be  held  are  not  stated ;  as 
where  land  is  conveyed  or  devised  '  upon  trust,'  without 
any  further  declaration  of  trust,  or  upon  trusts  to  be  after- 


(g)  The  rule  in  question  applies  to  both  real  and  personal  estate  :  Lewin,  172. 

(r)  See  Dyer  v.  Dyer,  2  Cox,  92 ;  S.C. ,  and  notes  thereto,  1  Lead.  Cas.  Eq. 
236  ;  Lewin,  ch.  9,  s.  2,  and  cases  cited. 

(«)  See  ante,  ch.  5,  pp.  157,  158. 
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wards  declared,  and  no  declaration  is  ever  made — or  if  the 
intended  trusts  are  declared,  bat  are  too  vague  or  uncertain 
to  be  enforced,  or  are  void  for  unlawfulness — or  if  the 
intended  cestui  que  trust  never  becomes  entitled,  and  the 
trust  consequently  lapses ;  as  where  land  is  given  by  will  in 
trust  for  a  person  who  dies  in  the  testator's  lifetime — ^in 
these  cases,  the  equitable  interest  results  to  the  donor,  or 
his  successors ;  for  whom,  consequently,  the  donee  holds  as 
trustee.  (;;) 

On  the  same  principle,  where  realty  or  personalty  is  Surplus  after 
limited  on  trust  for  a  particular  purpose — as  for  payment  trls't™^"*  "^^ 
of  the  settlor's  debts — and  after  the  purposes  of  the  trust 
have  been  satisfied,  a  surplus  remains,  the  equitable  interest 
in  the  surplus  results  to  the  settlor,  or  his  successors. (w) 
If,  however,  an  estate  be  limited,  charged  with  the  pay- 
ment of  money — as  in  the  case  of  a  devise  of  land  by  will, 
charged  with  payment  of  the  testator's  debts — there  is  no 
resulting  trust  of  the  surplus  remaining  after  the  charge  is 
satisfied ;  for  the  trust  which  (as  has  been  seen)  is  implied 
in  such  a  case,  applies  only  to  the  amount  r»harged  on  the 
estate.  (^•) 

It  may  here  be  observed  that,  where  the  purposes  of  a  Total  failure 
trust  for  the  conversion  of  land  into  money,  or  money  into  °  *'''°^*.  *"' 

•^ '  J   ^         coQversion. 

land,  fail  entirely  before  the  trust  for  conversion  c-omes  into 
operation — as  where  land  is  devised  to  trustees,  upon  trust 
to  sell  the  same,  and  pay  the  proceeds  to  A.,  and  A.  dies  in 
the  testator's  lifetime — the  direction  for  conversion  fails 
with  it ;  and  the  land  or  mdney  results  to  the  settlor,  or  his 
successors,  in  its  original  form.(vj) 

And  if  the  trust  for  conversion  is  contained  in  a  will,  a  Partial  failure 
similar  rule  applies,  where  the  failure  of  the  purposes  of  the  ^° 
conversion  is  partial  only — as  where  land  is  devised  upon 
trust  for  sale,  and  for  payment  of  the  proceeds  to  A.  and  B. 
in  equal  shares,  and  A.   dies  in  the  testator's  lifetime  ;  or 
where  there  is  a  residue  remaining  after  the  fulfilment  of 


(t)  See  Lewin,  138,  152,  and  cases  there  cited  ;  Briggs  v.  Penny,  3  Mac.  & 
Gor.  546. 

(«)  Lewin,  153,  and  cases  there  cited  ;  cf.  Cooke  v.  Smith  [1891],  A.  C.  297, 
where  the  contrary  was  held,  in  accordance  with  the  settlor's  apparent  intention. 

(u)  Lewin,  ibid, ;  and  see  ante,  p.  179. 

(w)  Ripley  v.  Watencorth,  7  Ves.  425  ;  C'larhe  v.  Franklin,  4  K.  &  J.  257. 
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the  trust — as  where  land  is  devised  on  trust  for  sale,  and 
payment  of  the  testator's  debts,  and  there  is  a  surplus  after 
payment  of  the  debts.  In  these  cases,  the  portion  as  to 
which  the  trust  fails,  or  the  residue  (as  the  case  may  be), 
will  result  as  land  or  money  according  to  its  original  form, 
as  if  the  conversion  had  not  taken  place.  For  conversion 
directed  by  will  is  presumed  to  be  intended  by  the  testator 
for  the  purposes  of  his  will  only,  (a;) 
Partial  failure,  But  where  the  trust  for  conversion  is  contained  in  a  deed, 
it  takes  effect  for  all  purposes,  if  at  all ;  hence,  on  a  partial 
failure  of  a  trust  for  conversion  directed  by  deed,  the  portion 
as  to  which  the  trust  fails,  results  according  to  the  form  into 
which  it  has  been  directed  to  be  con  verted.  (2/) 


under  deed. 


Constructive 
trust  defined. 


Sub- sect.  2. — Equitable  Estates  arisiTig  through  Constructive 

Trusts. 

Definition. — Where  a  person  holds  the  legal  estate  in 
land  or  any  other  object,  to  which,  or  to  a  claim  upon 
which,  another  person  is  entitled  by  the  rules  of  equity — 
though  no  trust  has  been  declared,  or  results,  in  his  favour — 
an  obligation  is,  in  equity,  imposed  on  the  owner  of  the 
legal  estate  to  hold  for  the  benefit  of  the  person  having  such 
equitable  right,  to  the  extent  of  his  claim ;  and  this  obliga- 
tion is  called  a  constructive  trust. 


Instances. 


Trusts  under 
contracts  for 
sale  of  land. 


Instances. — Constructive  trusts  arise  under  various  cir- 
cumstances. The  following  are  instances  of  equitable 
interests  arising  through  such  trusts. 

Where  a  contract  for  the  sale  of  land  is  binding  upon,  and 
enforceable  by,  each  of  the  parties  thereto,  the  vendor  holds 
the  land,  as  from  the  time  the  contract  was  made,  as  trustee 
for  the  purchaser  ;  though  he  is  not  bound  (unless  by  express 
agreement),  to  convey,  or  give  possession  of,  the  land,  or 


{x)  Achroyd  v.  Smitlison,  1  Bro.  C.  C.  503,  1  Lead.  Cas.  Eq.  1027  ;  Cogan  v. 
Stephens,  1  Beav,  482.  The  subsequent  devolution  of  the  resulting  portion  is 
determined,  however,  by  the  form  in  which  it  exists — i.e.,  as  land  or  money ; 
Smith  V.  Claxton,  4  Madd.  484  ;  Curteis  v.  Wormald,  10  Ch.  D.  172, 40  L.  T. 
108,  27  W.  R.  419  ;  but  see  Be  Hicherson,  Scales  v.  Heylioe  [1892],  1  Ch.  379. 

(y)  Biggs  v.  Andrews,  5  Sim.  424  ;  Griffith  v.  Eicketts,  7  Hare  299  ;  Clarhe 
V.  Franklin,  4  K.  &  J.  257  ;  Be  Duke  of  Cleveland's  Settled  Estates  [1893], 
3  Ch.  244. 
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account  for  its  profits,  to  the  purchaser,  until  payment  of  the 
purchase-money.(2)  The  purchaser's  equitable  interest  in 
the  land,  under  the  contract,  will  devolve,  in  case  of  his 
death,  (assuming  the  contract  was  for  the  purchase  of  the 
fee  simple),  upon  his  heir-at-law  or  devisee.  The  vendor 
is  similarly  entitled,  from  the  time  of  the  making  of  the 
contract,  to  the  purchase-money,  as  personal  estate.  Hence, 
if  the  vendor  die  before  completion  of  the  contract,  the 
right  to  the  purchase- money  belongs  to  his  personal  repre- 
sentative, (ci) 

It  may  here  be  observed  that,  by  the  common  law,  on  the  Legal  estate 
death  of  a  vendor  of  land  before  he  had  conveyed  it  to  the  '°  ^^^^  ^^■ 
purchaser,  the  legal  estate  in  the  land  (supposing  the  sale 
was  of  the  fee  simple)  passed  to  his  heir-at-law,  or  devisee, 
who,  however,  might  be  compelled  to  convey  it  to  the 
purchaser  (J)  But  where  the  vendor  has  died  since  the 
commencement  of  the  Conveyancing  and  Law  of  Property 
Act,  1881,  and,  at  the  time  of  his  death,  the  contract  was 
binding  absolutely  on  both  parties,  the  legal  estate  appa- 
rently will  pass,  under  that  Act,  to  his  personal  represen- 
tative, as  being  a  trust  estate ;  except  where  the  land  is 
of  copyhold  tenure.(c)  If  the  contract  were  not  so  binding 
at  the  time  of  the  vendor's  death — as  where  his  title  to  the 
land  had  not  then  been  investigated  and  accepted — he  would 
not,  it  seems,  be  deemed  to  have  been  a  trustee  of  the  land 
for  the  purchaser ;  (d)  though,  if  the  contract  were  eventually 
carried  out,  the  purchaser's  right  to  the  legal  estate  might 
be  enforced  against  the  vendor's  heir  or  devisee,  as  above 
explained.  And  if  the  contract  were  binding  on  the  vendor 
at  the  time  of  his  death,  and  his  death  has  occurred  since 
the  commencement  of  the  Conveyancing  and  Law  of  Pro- 
perty Act,  1881,  the  personal  representatives  of  the  vendor 
are  empowered  by  that  Act  to  convey  the  legal  estate  to  the 

(z)  See  Lewin,  148,  149,  and  cases  cited  ;  Sug.,  V.  &  P.  291 ;  Lysaght  v. 
Edwards,  2  Ch.  D.  499,  507. 

(a)  Sug.,  V.  &  P.  177,  183.  The  exercise  of  an  option  of  purcbasing  realty 
after  death  of  the  owner  may,  in  equity,  operate  as  a  conversion  of  the  same  into 
personalty  of  the  deceased ;  see  iMices  v.  Bennett,  1  Cox,  167  ;  JRe  Isaacs  [1894], 
3  Ch.  503.        .  (h)  Sug.  V.  &  P.  177,  187. 

(c)  44  &  45  Vict.  c.  41,  s.  30  ;  56  &  57  Vict.  c.  46,  s.  88  ;  see  ante, 
pp.  186,  187. 

{d)  Lysaght  v.  Edicards,  supra;  see  In  re  Carpenter,  Kay  418 ;  In  re 
Colling,  32  Ch.  D.  333  ;  Be  Pagani  [1892],  1  Ch.  236. 
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Trast  of  land 
purchased 
with  notice  of 
prior  claims 
thereto. 


What  consti- 
tutes notice. 
Constructive. 


Conveyancing 
Act,  1882,  as 
to  notice. 


purchaser.(g)  The  foregoing  rules  apply  generally  to  any 
other  contract  for  the  transfer  of  land  for  valuable  considera- 
tion ;  as  a  contract  to  grant  a  lease  at  a  rent,  or  to  settle 
land  in  consideration  of  an  intended  niarriage.(/) 

It  has  been  seen  that  a  person  who  acquires  the  legal 
ownership  of  land  for  valuable  consideration  is  not  bound  by 
an  equitable  interest  in,  or  claim  to,  the  land,  of  which  he 
has  no  notice. (^)  But  if  he  have  notice  of  the  equitable 
right  before  the  legal  estate  in  the  land  has  been  conveyed 
to  him,  or  before  he  has  paid  the  price,  he  will  be  construc- 
tively a  trustee  of  the  land  for  the  person  entitled  to  the 
equitable  interest,  to  the  extent  of  that  interest.(A) 

The  notice  which  will  have  this  effect,  may  be  either 
'  actual '  (that  is,  express)  or  '  constructive.'  Constructive 
notice  is  that  which  the  law  imputes  to  a  person,  where  he 
has  omitted  to  use  due  diligence  in  ascertaining  the  facts  of 
the  case.  Thus,  if  a  purchaser  of  land  neglect  to  investigate 
the  title  to  tjie  land,  he  will  be  deemed  to  have  notice  of  all 
facts  which  he  would  have  learned  through  such  investiga- 
tion. And  notice  to  the  counsel,  or  solicitor,  or  agent,  of 
the  purchaser  is,  under  some  circumstances,  deemed  to  be 
notice  to  the  purchaser  himself,  (t)  But  with  regard  to 
what  constitutes  notice  to  a  purchaser,  the  Conveyancing 
Act,  1882  (which,  however,  rather  defines  than  alters  the 
pre-existing  law  on  this  point),  provides  that  a  purchaser 
shall  not  be  prejudicially  affected  by  notice  of  any  fact, 
instrument,  or  thing,  unless  (i.)  it  is  within  his  own  know- 
ledge, or  would  have  come  to  his  knowledge,  if  such  inquiries 
and  inspections  had  been  made  as  ought  reasonably  to  have 
been  made  by  him  ;  or  (ii.)  in  the  same  transaction  with 
respect  to  which  a  question  of  notice  to  the  purchaser 
arises,  it  has  come  to  the  knowledge  of  his  counsel,  as 
snch,  or  of  his  solicitor  or  agent  as  such ;  or  would  have 
come  to  the  knowledge  of  his  solicitor  or  other  agent,  as 
such,  if  such  inquiries  and  inspections  had  been  made  as 


(c)  44  &  46  Vict.  c.  41,  b.  4. 

(/)  Lewin,  148. 

{g)  Ante,  p.  185. 

(/j)  Lewin,  977  et  seq. 

(i)  As  to  what  is  constructive  notice,  and  generally  as  to  notice,  see  Le  Neve 
V.  Le  Neve,  Amb.  436  ;  B.C.,  and  notes  thereto,  2  Lead.  Cas.  Eq.  26 ;  Dart, 
V.  &  P.  ch.  15,  8.  5  ;  Sag.,  V.  &  P.  755  et  seq. 
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ought  reasonably  to  have  been  made  by  the  solicitor  or 
other  agent.  But  a  purchaser  is  not  to  be  affected  by 
notice,  by  reason  of  the  foregoing  provision,  in  any  case 
where  he  would  not  have  been  so  affected,  if  it  had  not 
been  enacted.(/) 

A  purchaser  of  an  equitable  estate  or  interest  in  land  Trust  affecting 
takes  it  subject  to  any  prior  riffht  thereto,  althousrh  he  have  Purchaser  of 

«*  J   r  o  '  o  equitable  m- 

no  notice  of  such  right.      For,  as  has  been  seen,  it  is  the  t«rest,  in  caae 
ownership  of  the  legal  estate  that  affords  protection  against "  ^"""^  *^ 
a  prior  equitable  right  in  land.      Where  neither  party  has 
the    legal    estate,    the    earlier    in    date  of  the  interests  is 
entitled  to  priority,  (/j) 

A  person   who   acquires  land    by  voluntary   conveyance  Trust  affecting 
(that  is,  a  conveyance  not  made  for  valuable  consideration)  ^ of^rio"  " 
holds  it  subject  to   any  prior  equitable  interest  or  claim  claim, 
by  which  the  transferror  was  bound,  even  though  the  trans- 
ferree  have  acquired  the  legal   estate  in  the  land  without 
notice  of  the   equitable   claim.      For,  as   a  general   rule,  a 
volunteer  (that  is,  a  person   taking  by  voluntary  convey- 
ance) acquires,  in  equity,  no  better  title  than  his  transferror 
had.(0 

(i)  4o  &  46  Vict.  c.  39,  s.  3  ;  In  re  Cozisins,  31  Ch.  D.  671, 55  L.  .J.  Ch.  662, 
54  L.  T.  376,  34  W.  R.  393  ;  Bailey  v.  Barnes  [1894],  1  Ch.  at  p.  35. 

(k)  Lewin,  781.  See  Carritt  v.  Eeal  and  Personal  Advance  Company, 
42  Ch.  D.  263,  58  L.  J.  Ch.  688,  61  L.  T.  163,  37  W.  R.  612. 

(Z)  Lewin,  976  et  seq. 


PART   11. 

RIGHTS    OF    PROPERTY    INFERIOR  TO 
OWNERSHIP.(a) 


Rights  com-  RiGHTS  of  property  in  land  that  belong  to  the  class  of  rights 
clasl  ^°  *  ^^  inferior  to  ownership  are  of  various  kinds.  In  this  class  are 
included  powers,  or  rights  of  alienation  merely  ;  rights  of 
creditors  in  lands  of  their  debtors ;  rights  to  rent,  tithe 
rent-charge,  &c.,  payable  in  respect  of,  or  charged  upon, 
estates  in  land;  rights  of  common,  or  rights  to  profits  of 
lands  of  others ;  and  easements,  or  limited  rights  of  use, 
merely,  of  lands  of  others.(&)  These  different  rights  are 
here  considered  in  the  above  order j  and,  generally,  according 
to  the  method  pursued  in  treating  of  estates  in  land.(c) 

CHAPTER    I. 

POWERS. 

Power  defined.  Definition. — A  '  power,'  or  '  power  of  alienation,'  may  be 
defined  as  a  right  of  property  whereby  a  person  is  entitled 
merely  to  alienate  an  estate  or  interest  in  land,  or  in  some 
other  subject.(c?) 

A  power  is  to  be  distinguished  from  the  right  of  aliena- 

(a)  As  to  the  nature  of  these  rights,  as  distinguished  from  rights  of  ownership, 
see  ante,  p.  3. 

(b)  To  the  present  class  of  rights  properly  belong,  also,  some  rights  that  have 
already  been  noticed — viz.,  certain  franchises  (see  p.  16),  seignories  in  gross 
(see  p.  29),  and  possibilities  of  reverter  (see  p.  114). 

(c)  See  ante,  p.  50. 

(d)  See  Chance,  Pow.,  s.  1  ;  Burton,  §  173  ;  per  Fry,  L.J.,  17  Q.  B.  D.  531. 
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tion  that  is   incident  to  an  estate.     It  exists   as   a   right  Distinguished 
distinct  from  any  other  interest,  even  though  it  be  vested  (as  [ug'Sa'tSn*  ^^ 
it  may  be)  in  a  person  who  has  also  some  other  interest  in  incident  to 
the  same  land.     Thus,  A.  may  have  a  power  of  alienating  "^^'^^^'P- 
the  fee  simple,  or  any  less  estate,  in  land  of  which  B.  has 
the  ownership  subject  to  the  exercise  of  the  power.      Or,  A. 
may  have  a  similar  power  of  alienation,  and  also,  as  a  sepa- 
rate right  of  property,  the  fee  simple,  or  some  other  estate, 
in  the  same  land.      In  the  former  case,  A.  can  alienate  only 
by  virtue    of   his   power,  that  being  his  only  interest  in  the 
land.      In  the  latter  case,  he  may  alienate  either  by  virtue  of 
his  power,  or  in  exercise  of  the  right  of  alienation  incident  to 
his  estate  in  the  land. 

Classification. — A  power  may  have  effect  either  under  Four  classes 
the  common  law ;  or  by  express  statutory  enactment ;  or  P"^^'^^- 
under  the  law  relating  to  executory  interests  in  land  ;  or  by 
virtue  of  rules  of  equity.  Hence,  powers  may  be  divided, 
with  regard  to  their  nature,  or  modes  of  operation,  into  four 
classes  :  (i.)  Common  Law  Powers  ;  (ii.)  Statutory  Powers ; 
(iii.)  Powers  under  the  Law  relating  to  Executory  Interests ; 
(iv.)  Equitable  Powers.(e) 

(i.)   Common  Law  Powers. — The  only  instances  of  powers  Powers  given 
over  land  that  have  effect  under  the  common   law  (/)  are  g^^^^^^j^g  j^^. 
powers  given  by  will  to  the  testator's  executors  to  sell  his  sale  of  land, 
real  estate  in  order  to  raise  money  for  the  payment  of  his 
debts,  or  of  legacies  given  by  the  will ;  the  land  not  being 
devised   for   the   purpose  to  the  executors,   but  devolving, 
until  the  power  is  exercised,  upon  the  testator's  heir-at-law. 
Such  directions  to  executors  were  recognized  in  the   early 
law  as   valid  in   wills   of   lands   which,    by    custom,    were 
devisable  at  common  law ;  (g)  and  after   the  extension   of 
the  testamentary  power  by  statute,  in  the  reign  of  King 

(e)  See  Sag.,  Pow.  45  (where  powers  given  by  statute  are  included  under  the 
head  of  common  law  authorities) ;  Chance,  Pow.  s.  4. 

(/)  2  Prest.  Abstr.  247  ;  and  see  Co.  Litt.  237  a  ;  but  see  Chance,  Pow.  ss. 
6-il.  A  power  of  attorney  is  sometimes  regarded  as  an  instance  of  a  common 
law  power;  but  as  it  merely  nominates  an  agent  to  act  in  the  name,  and  on  be- 
half, of  a  principal,  it  is  not  a  power  in  the  sense  of  a  right  of  property :  see 
Sug.,  Pow.  45,  46. 

(g)  Litt.  s.  169.  See  stat.  21  Hen.  8,  c.  4,  as  to  the  application  of  such 
powers  to  wills  and  uses  before  the  Statute  of  Uses. 
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Henry  VIII., (7t)  their  validity  in  wills  generally  was  estab- 
lished. (*')  Upon  an  alienation  in  pursuance  of  such  a  power, 
the  estate  passes  to  the  alienee  by  force  of  the  will,  as  if  he 
had  been  named  therein  as  devisee  ;  the  exercise  of  the  power 
being  merely  the  nomination  of  the  person  who  is  to  take  the 
estate  under  the  will.(y)  In  this  respect,  a  mere  power  of 
sale,  given  to  executors,  differs  from  a  devise  of  an  estate  in 
land  to  executors,  in  trust  for  sale  ;  for  under  such  a  devise, 
the  estate  vests  in  the  executors  as  trustees,  and  the  pur- 
chaser takes  by  the  conveyance  from  them.  This  distinc- 
tion is  important  with  reference  to  directions  in  wills  for  the 
sale  of  copyhold  land.  If  copyholds  are  devised,  for  sale,  to 
executors  or  trustees,  they  must,  before  selling,  be  admitted 
as  tenants  holding  of  the  lord  of  the  manor.  (A;)  But  if  the 
executors  are  merely  empowered  by  the  will  to  sell  the  land, 
the  purchaser  from  them  may  be  admitted  as  taking  directly 
under  the  will ;  and  thus  the  admittance  of  the  execu- 
tors, for  which  a  fine  would  be  payable  to  the  lord,  is 
avoided.  (Z) 
Executors  may  When  a  testator  directs  his  real  estate  to  be  sold  for  pay- 
8ale\y°impH-  ™6^*  o^  ^^8  debts,  or  of  legacies  given  by  the  will,  but  the 
cation.  will  does  not  name  the  person  by  whom  the  sale  is  to  be 

made,  a  power  of  sale  is  given  by  implication  to  the  execu- 
tors, if  the  proceeds  of  the  sale  are  to  be  distributed  by 
them.(?n) 

Nature  and  (ii.)  Statutory  Pmvers. — Where  a  power  of  alienation  is 

msunces  of.     giyen  by  an  Act  of  Parliament,  an  alienation  in  pursuance 

of  the  power  derives  its  effect  from  the  Act.(%)     A  power 

may  be  thus  given  to  a  person,  either  as  the  holder  of  some 

Where  incident  ofiBce,  or  as  having  an  interest  in  the  land.      An  instance  of 

a  statutory  power  annexed  to  an  office  is  the  power  given 

(h)  32  Hen.  8,  c.  1  :  34  Hen.  8,  c.  6  ;  post,  p.  385. 

(i)  Co.  Litt.  113  a,  236  a;  2  Shep.  Touch.  448  ;  2  Piest.  Abstr.  246;  Sug., 
Pow.  45.  The  heir  has  the  rents  and  profits  till  the  power  is  exercised, 
Co.  Litt.  236  a. 

(j)  Sflg.,  Pow.  45,  146. 

(it)  As  to  admittance  to  copyholds,  mb  post,  p.  370. 

{I)  Glass  V.  Richardson,  9  Hare  698  ;  B.  v.  Corhett,  1  E.  &  B.  836  ;  B.  v. 
WUson,  3  B.  &  S.  201  ;  Sug.,  Pow.  154,  note  (1). 

(m)  Sug.,  Pow.  118. 

(n)  Ihid.  45. 
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by  the  Bankruptcy  Act,  1883,  to  the  trustee  in  a  bankruptcy 
of  disposing  of  the  bankrupt's  estate. (o)  Another  instance 
is  the  power  given  by  a  modern  statute  to  trustees  and 
executors  of  a  will,  of  selling  or  mortgaging  the  testator's 
land  for  the  payment  of  his  debts,  or  legacies  bequeathed  by 
the  will,  where  the  will  has  come  into  operation  since  the 
loth  August  1859,  and  the  testator  has  charged  his  real 
estate,  or  a  specific  part  of  it,  with  payment  of  his  debts  or 
any  legacy.  In  such  case,  if  the  testator  has  devised  the 
whole  of  his  interest  in  the  estate  so  charged  to  a  trustee  or 
trustees,  and  has  not  made  any  express  provision  for  the 
raising  of  the  debts  or  legacy  out  of  the  estate,  the  trustee 
or  trustees  may,  notwithstanding  any  trusts  actually  de- 
clared by  the  testator,  raise  such  debts  or  legacy  by  sale  or 
mortgage  of  the  estate.  If  the  testator  has  not  so  devised 
such  real  estate,  the  executor  or  executors  of  the  will  have 
the  same  power  of  raising  such  moneys.  And  purchasers  or 
mortgagees  are  not  bound  to  inquire  whether  the  powers  so 
conferred  are  duly  exercised,  (p)  But  the  foregoing  provi- 
sions of  the  Act  do  not  apply  in  case  of  a  devise  of  the 
whole  of  the  testator's  estate  to  a  person,  otherwise  than  as 
a  trustee.  Such  a  devisee  holds  the  land,  as  has  been  seen, 
subject  to  an  implied  trust  for  payment  of  the  dehts,(q)  and 
may,  therefore,  sell  or  mortgage  the  land,  for  that  purpose, 
as  owner. 

As  instances  of  statutory  powers  annexed  to  interests  in  Where  annexed 
land,  the  powers  of  sale,  leasing,  &c.,  given  by  statute  to  mort-  ^  ^^  interest. 
gagees  (as  will  hereafter  be  seen)  may  be   mentioned  ;  (r) 
also  the  powers  given,  as  has  been  seen,  to  tenants  for  life 
and  others,  by  the  Settled  Estate  Act,  1877,  and  the  Settled 
Land  Acts,  1882  to  1890.(s) 

(iii.)  Powers  under  the  Law  relating  to  Executory  Interests. —  Nature  of. 
It  has  already  been  seen  that,  in  the  creation  of  an  executory 
interest   in   land,  an   authority  or  power   may  be  given  to  a 
person  by  the  instrument  which  creates  the  interest,  or  may 

(o)  Post,  Pt.  III.,c.  9. 

{p)  22  &  23  Vict.  c.  35  (Law  of  Property  Amendment  Act,  1859),  ss.  14-18. 

(g)  See  ante,  p.  179. 

(r)  Post,  pp.  236,  242. 

{«)  Ante,  p.  76,  et  seq. 
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be    reserved    thereby   to    the    grantor,   of   nominating    the 
grantee  or  grantees  of  the  executory  interest,  and   some- 
times, also,  of  limiting  or  defining  the  estate  or  estates  to  be 
taken  by  him  or  them.     The  person  to  whom  such  authority 
is  given  or  reserved,  is  said  to  have  a  power  of  appointing  a 
use   or   interest ;    and   an    appointment    made    by   him,  in 
pursuance  of   the  power,  operates   as  a   declaration   of  use 
or    interest,    as    effectually    as    if    it    had    been    contained 
in    the     instrument    which    created    the    executory    inter- 
est.(0 
Examples  of—       Thus,  if  A.,  owner  in  fee  simple,  grant  by  deed  to  B.  and 
by  declaration  ^^^  heirs,  to  such   uses  as  B.  (or  the  grantor  himself)  shall 
of  use.  appoint,  and  B.  (or  the  grantor)  subsequently  appoints  to  the 

use  of  C.  and  his  heirs,  the  appointment  takes  effect,  by  wuy 
of  springing  use,  as  if  the  land  had,  in  the  first  instance, 
been  granted  to  B.  and  his  heirs  to  the  use  of  C.  and  his 
heirs ;  the  fee  simple,  until  appointment,  resulting  to  A. 
And  so,  if  A.,  owner  in  fee  simple,  grant  to  B.  and  his  heirs 
to  such  uses  as  13.  (or  the  grantor)  shall  appoint,  and,  until 
appointment,  to  the  use  of  X.  and  his  heirs,  and  B.  (or  the 
grantor)  subsequently  appoints  to  the  use  of  C.  and  his  heirs, 
the  appointment  takes  effect,  by  way  of  shifting  use,  as  if 
the  land  had  been  granted,  by  the  first  instrument,  to  the 
use  of  X.  and  his  heirs  until  the  happening  of  some  event, 
and  then  to  the  use  of  C.  and  his  heirs.  In  these  examples, 
the  uses  that  may  be  declared  are  wholly  in  the  discretion 
of  the  person  to  whom  the  power  is  given ;  but,  as  will  be 
seen,  his  discretion  in  this  respect  may  be  limited  by  the 
terms  of  the  power,  (w) 
Creation  of,  Where  land  is  given  by  will,  subject   to  a  power  of  this 

class,  an  appointment  under  the  power  takes  effect  as  an 
executory  devise.  But  as  executory  devises  do  not  depend 
for  their  operation  on  the  Statute  of  Uses,  a  power  of 
appointment  may  be  created  by  will,  as  well  by  a  devise 
to  the  person  or  persons  who  shall  be  nominated  by  virtue 
of  the  power,  as  by  a  devise  to  B.,  to  the  use  of  such  person 
or  persons.  Thus,  if  land  be  devised  to  such  person  as  B. 
shall  appoint,  and,  in  the  meantime,  to  X.  and  his  heirs,  and 

(t)  See  ante,  p.  151  ;  and  as  to  executory  interests  generally,  ante,  ch.  iv.  s.  3. 
(«)  Post,  p.  209. 


by  will. 
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B.  appoints  to  C.  and  his  heirs,  the  appointment  takes  effect 
as  an  executory  devise  of  the  fee  simple  to  C. 

Since  an  appointment,  in  pursuance  of  a  power  of  declar-  Appointment 
ing  uses,  vests  the  legal  estate  in  the  appointee  as  cestui  que  ^  an^tlTr"^ 
use,  an  appointment  under  such  a  power  to  a  person,  to  hold 
to  the  use  of  another,  operates  as  a  declaration  of  a  use  upon 
a  use,  vesting  the  legal  estate  in  the  former  person,  and  an 
equitable  estate  in  the  latter.  And,  in  this  respect,  an 
appointment  has  the  same  effect  where  the  power  of  declaring 
the  use  is  given  by  will,  as  where  it  is  given  by  deed.(i;)  But 
where  a  will  creates  a  power  of  appointment  by  devise  merely 
(b&  in  the  example  given  above) — that  is,  iiot  as  a  power 
of  declaring  a  use — an  appointment  under  the  power  to  one 
person  to  the  use  of  another  will  operate  as  a  declaration  of 
use  in  favour  of  the  latter,  and  will  accordingly  vest  in  him 
the  legal  estate. (v^) 

It  has  been  seen  that,  on  the  grant  of  an  estate  or  Powers  of 
interest,  a  power  of  revoking  the  grant  may  be  reserved  to  revocation 
the  grantor,  or  his  successors,  under  the  law  relating  to 
executory  interests.  The  exercise  of  a  mere  power  of 
revocation  has  the  same  effect  as  an  appointment  in  favour 
of  the  person  to  whom  the  use  or  interest  results  on  the 
exercise  of  the  power — that  is,  the  grantor  of  the  estate  or 
interest,  or  his  successors.  Powers  of  the  present  class 
include,  therefore,  powers  of  revocation  merely,  as  well  as 
powers  of  limiting  estates  or  interests.(a;) 

In  the  preceding  remarks  as  to  powers  of  the  present  Powers  of 
class,  powers  over  estates  in  land  of  freehold  tenure  are  ^f  ^"'^^j^ 
alone  referred  to.  But  since,  as  has  been  seen,  executory 
interests  may  be  created  in  land  of  copyhold  tenure  (although 
copyholds  are  not  within  the  Statute  of  Uses),(2/)  a  power  of 
appointing  copyholds  may  be  given,  either  upon  a  conveyance 
of  the  land  by  surrender, («),  or  upon  its  devise  by  will ;  and, 
on  an  appointment  in  pursuance  of  the  power,  the  person  in 


{v)  Sag.,  Few.  146,  147. 

(ic)  Ihid.  191,  196,  197.  And  see  ante,  p.  151,  and  post,  p.  389,  as  to  the 
construction  of  uses  declared  by  will.  A  conveyance  under  a  common  law,  or 
statutory  power,  to  one  person  to  the  use  of  another,  similarly  vests  the  legal 
estate  in  the  latter :  Sug.,  Pow.  supra. 

{x)  See  ante,  p.  152.  (y)  Ante,  p.  147. 

(3)  Seei)(w<,  p.  369. 
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whose  favour  the  appointment  is  made  will  be  entitled  to 
be  admitted  as  tenant  of  the  land,  under  the  surrender  or 
devise.  («) 

Nature  of.  (iv.)  Equitable  Powers. — Equitable  estates  and  interests  in 

land  may  be  the  subjects  of  powers  of  appointment  or  revo- 
cation resembling  powers  of  the  class  last  described.  Such 
powers  are  called  '  equitable  powers ' ;  and  the  rules  by 
which  they  are  governed  are,  in  general,  similar  to  the  rules 
applicable  to  powers  taking  effect  under  the  law  relating  to 
executory  interests.  The  person  in  whose  favour  an  appoint- 
ment is  made,  under  a  power  of  the  present  class,  is  entitled, 
as  cestui  que  trust,  to  an  equitable  estate  or  interest  of  such 
extent  as  is  appointed  to  him ;  and  the  trustee  in  whom  the 
legal  estate  is  vested  is  bound  to  hold  for  his  benefit 
accordingly.(&) 

It  has  been  seen  that  an  executory  interest  in  a  term  of 
years,  or  other   chattel   real,  cannot  (except   in   some  cases 
of  gift  by  will)  be  created  otherwise  than  as  an   equitable 
interest. (c)     Hence,  powers  over  chattels  real  can  only  be 
created  as  equitable  powers. 
Powers  of  sale,       Where  land  is  vested  in  a  person   as  trustee,  and  he  is 
and  mort^*^^^  expressly  empowered   to  alienate,  for   the   purpose  of   sale, 
gagees.  lease,  or   mortgage  of   the   land,   an   alienation   by  him,  in 

pursuance  of  the  power,  passes  not  only  the  estate  vested  in 
him  as  trustee,  but  also  the  beneficial  or  equitable  interest 
in  the  land — which,  in  the  absence  of  an  express  power  for 
the  purpose,  he  could  not  transfer.  Of  the  same  nature  are 
a  mortgagee's  powers  of  sale,  leasing,  &c.,  where  such  powers 
are  given  by  the  mortgage  instrument,  and  not  by  statute. 
Powers  of  this  kind,  though  not  usually  distinguished  as 
equitable  powers,  are  such  in  effect. 


Powers  over 

chattel 

interests. 


Powers  here 
considered. 


Powers  of  Appointment  and  of  Revocation. — In  the 
following  portion  of  this  chapter,  powers  having  efiect  under 
the  law  relating  to  executory  interests,  and  equitable  powers 

(a)  See  Chance,  Pow.  27-30;  Elton,  Cop..  24  ;  Scriv,  Cop.  136  ;  Boddington 
V.  Abernethy,  5  B.  &  C.  776  ;  B.  v.  Oundle,  1  A.  &  E.  283.  But  it  has  been 
held  that  the  lord  cannot  be  compelled  to  accept  a  surrender  to  uses  to  be 
appointed  by  the  surrenderee,  and  until  appointment  to  the  use  of  the  latter  and 
hiB  heirs,  unless  such  a  surrender  be  authorized  by  a  special  custom  :  Flack  v. 
Downing  College,  13  C.  B.  945. 

(6)  Sug.,  Pow.  45,  46.  (c)  Ante,  p.  148. 
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analogous  to  the  former,  are  alone  considered.  Common 
law  powers  do  not  call  for  further  notice ;  and  statutory 
powers,  and  powers  of  sale,  &c.,  given  to  trustees  and 
mortgagees,  are  considered  in  connection  with  the  estates 
and  interests  to  which  they  are  annexed. 

Powers  of  the  kinds  under  consideration — other  than  ^reanings  of 
powers  of  revocation  merely — are  called,  generally, '  powers  of  t^^^^- 
appointment.'  They  are  sometimes  called  '  powers  of  revo- 
cation and  new  appointment ' ;  because  an  appointment 
under  such  a  power  must  necessarily  (to  the  extent  of  the 
estate  or  interest  created  thereby)  revoke  or  defeat  a  pre- 
ceding limitation.  The  person  in  whom  a  power  of  appoint- 
ment is  vested  is  commonly  called  the  '  donee '  of  the  power, 
or  (when  he  exercises  the  power)  the  '  appointor ' ;  and  a 
person  in  whose  favour  the  power  is  exercised  is  called  the 
'  appointee.'  A  power  of  revocation  may  be  either  a  power 
of  revoking  interests  previously  created  and  appointing  new 
ones,  or  a  mere  power  of  revoking  previously  created 
interests.  The  latter  (d)  is  subject,  so  far  as  it  extends,  to 
the  rules  applicable  to  powers  of  appointment. 

General  and  Particular  (or  Special)  Powers. — Powers  Powers  are 
are  distinguished,  with  regard  to  their  objects  or  purposes,  g®°®J*'  °^ 
into  '  general '  powers,  and  '  particular,'  or  •  special,'  powers. 
A  power  of  appointment  is  general,  when  no  restriction  is 
imposed,  by  the  terms  of  the  power,  as  to  the  persons  in 
whose  favour,  or  the  purposes  for  which,  the  power  may  be 
exercised.  The  donee  of  such  a  power  has,  accordingly,  the 
same  powers  of  disposition  as  an  owner ;  and  he  may,  more- 
over, appoint  to  himself.  A  power  of  appointment  is  par- 
ticular, or  special,  when  it  expressly  restricts  the  right  of 
appointment  to  a  specified  person  or  class  of  persons — as  to 
a  wife,  or  a  child  or  children ;  or  authorizes  an  appointment 
for  some  specified  purpose  only — as  a  power  to  lease  or  sell 
land.(e)  A  power  of  revocation,  merely,  necessarily  belongs 
to  the  class  of  particular  or  special  powers.(/) 

(d)  As  to  which  see  mite,  pp.  152,  207.  As  to  whether  a  power  of  revocation 
of  uses  impliedly  authorizes  a  limitation  of  new  uses,  see  Sug.,  Pow.  371  ; 
contra,  2  Prest.  Abstr.  277. 

(e)  Sng.,  Pow.  394.  As  to  the  ordinary  special  powers  in  settlements  of  land, 
see  3  Davidson,  Conv,  479-590  ;  Elphinstone,  Conv.  361  et  seq. 

(/)  See  ante,  p.  207. 

O 


210 

Klodes  of. 


Words  of 
creation. 


How  far 
transferable. 


THE    LAW    OF    PROPERTV    IN   LAND. 

Creation. — A  power  of  appoiatment  over  land  is  created, 
as  has  been  shown,  by  a  grant  (either  inter  vivos  or  by  will) 
of  the  legal  estate  in  the  land,  by  way  of  executory  interest — 
or  by  a  corresponding  limitation  of  the  equitable  estate — in 
such  terms  that  the  grant  or  limitation  will  take  effect 
through  the  exercise  of  an  authority  or  power  thereby  given 
to  some  person,  or  reserved  to  the  grantor  or  his  suc- 
cessors.(^r)  Occasionally,  a  power  to  revoke  interests  pre- 
viously created,  as  well  as  to  appoint,  is  expressly  given  by 
the  instrument  creating  the  power ;  but  this  is  not 
necessary,  since  the  revocation  of  such  existing  interests  is 
implied  in  the  appointment  of  the  new  estate  or 
interest.  (^) 

A  power  of  appointment,  or  of  revocation  merely,  may  be 
given,  or  reserved,  by  any  words,  whether  formal  or  informal, 
that  clearly  indicate  an  intention  to  create  a  power.('i)  The 
donee  of  the  power  (y)  must,  in  general,  be  named,  or  other- 
wise sufficiently  indicated  ;  and,  in  the  creation  of  a  special 
power,  the  intended  extent  and  limits  of  the  power,  with 
regard  to  its  objects  or  purposes,  and — unless  it  be  a  power 
of  revocation  merely — with  regard  to  the  interests  that  may 
be  appointed,  must,  of  course,  be  stated. 

Transfer  and.  Devolution. — A  power  cannot  be  transferred 
by  the  donee  to  another,  unless  it  be  expressly  given  to  the 
donee  and  his  assigns ;  for  a  power  is  exercisable  only  by 
a  person  to  whom  it  is  given  by  name  or  de8cription.(7t;) 
Practically,  however,  this  rule  applies  only  to  sp-cial  powers. 
For  the  donee  of  a  general  power  of  appointment  may  dele- 
gate the  execution  of  the  power  to  another,  as  his  agent ; 
or  he  may  appoint  to  such  uses  as  another  p-^rson  shall 
appoint,  and  thus  give  to  such  person  a  general  power  of  ap- 
pointment. (Z)  Where  the  power,  whether  general  or  special, 
is  given  to  a  person  named,  and  his  assigns,  the  donee  may 

(g)  Ante,  pp.  206.  208.     And  see  further  as  to  the  creation  of  powers  of  revo- 
cation II  erely,  ante,  p.  152. 

{h)  Sag.,  Pow,  478  ;  1  Sand.,  Uses,  160. 

(i)  Sag.,  Pow.  102. 

[j)  Ante,  p.  209. 

{h)  Sag.,  Pow.  180. 

\l)  Ibid.  181,  195. 
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transfer  it  to  another.  And  where  it  is  extended  to  the 
heirs  or  personal  representatives  of  the  person  named  as 
donee,  it  will  pass  to  them  on  his  death,  by  operation  of 
law.(m)  And  where  it  is  expressly  annexed  to  an  office  (as 
where  it  is  given  to  executors  by  that  description),  it  may 
be  exercised  by  the  persons  or  person  for  the  time  being 
filling  that  office.(7i) 

A  power  given  to  two  or  more  persons  by  name,  and  not  Joint  power, 
expressly  made  exercisable  by  one,  or  some,  of  them,  must 
be  exercised  by  both,  or  all,  the  donees,  and  cannot,  on  the 
death   of  any   of   them,   be   exercised   by  the   survivor   or 
survivors ;  (o)    except   that,  by   the   Trustee    Act,    1893,    a  Trustee  Act, 
power  given  to  two  or  more  trustees  jointly,  by  an  instru-       " '  ^ 
ment  coming  into  operation  after  the  3 1st  December  1881, 
may  (unless  the  contrary  is  expressed  by  such  instrument) 
be  exercised  by  the  survivor  or  survivors  of  them  ;  (ji)  and 
the  term  '  trustees,'  in   this   enactment,    includes   personal 
representatives .  (g) 

Execution. — The  execution  of  powers,  or,  in  other  words,  Rules 
the  rules  respecting  their  exercise,  may  be  considered  with  ""^^P^*^  '"S- 
reference  to  (i.)  the  discretion  of  the  donee  of  a  power  as 
to  its  exercise ;  (ii.)  the  modes  of    execution    of    powers ; 
(iii.)  the  objects  or  purposes  of  powers. 

(i.)  Discretion  of  Donee  ccs  to  Exercise  of  Power. — A  power  Extent  of. 
may  be  exercised,  or  left  unexercised,  at  the  discretion  of  the 
donee  of  the  power.  And  if  it  is  not  exercised,  no  claim  or 
remedy  can  be  asserted  by  an  object  of  the  power  (that  is,  a 
person  in  whose  favour  it  might  have  been  exercised)  against 
a  person  who  is  entitled  to  the  land,  in  default  of  exercise  of 
the  power. (r)  In  order  to  secure  an  interest  to  an  object 
of  the  power,  a  limitation  to  him  in  default  of  appointment 
is  necessary. 

(m)  Sug,,  Pow.  180. 

in)  Ibid.  126,   127  ;  In  re  Cooke's  Contract,  4  Ch.  D.  454 ;   Crawford  v. 
Farnhaw  [1891],  2  Ch.  261. 

(o)  Sug.,  Pow.  126. 

(jj)  56  &  57  Vict.  c.  53,  s.  22  (re-enacting  a.  38  of  Conveyancing  Act,  1881 ). 

(q)  See  8.  50.     As  to  exercise  of  a  joint  power  after  disclaimer  of  the  power 
by  one  of  the  donees,  hue  post,  p.  219. 

(r)  TMet  v.  T<^let,  2  P.  Wins.  489,  1  Lead.  Cas.  Eq.  269 ;  Sag..  Pow.  588, 
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Power  im- 
perative, or 
in  the  nature 
of  a  trust. 


But  a  mere  power  of  appointment  must  be  distinguished, 
in  this  respect,  from  a  trust  or  duty,  to  be  carried  out  by  a 
person  by  means  of  a  power  vested  in  him — as  where  land 
or  money  is  given  to  the  children  of  a  person  in  such  shares 
as  he  shall  appoint,  and  there  is  no  gift  to  the  children  in 
default  of  appointment.  Such  a  power  as  this  is  called  a 
*  power  imperative,'  or  (more  usually)  a  '  power  in  the  nature 
of  a  trust.'  If  no  appointment  be  made  under  such  a  power, 
the  Court,  on  the  application  of  persons  who  are  objects  of 
the  power,  will  give  effect  to  the  intention  of  the  donor  of 
the  power  ;(s)  and,  in  the  case  of  an  intended  gift  to  a  class 
of  persons  (as  in  the  above  examples),  will  hold  them  to  be 
entitled  in  equal  shares.((^) 


General  rules 
«8  to. 


Defective 
execatioo, 
where  aided 
in  equity. 


(ii.)  Modes  of  Execution  of  Powers. — Where  the  terms  of 
a  power  do  not  specify  the  mode  in  which  it  is  to  be  exe- 
cuted, it  may  be  executed  either  by  deed  or  by  will,  or  by 
any  other  writing.(M)  But  where  the  form  of  instrument 
by  which  the  power  is  to  be  executed  (as  a  deed,  or  a  will), 
is  stated :  or  if  certain  formalities  in  execution  are  pre- 
scribed, as  signature,  sealing  and  delivery,  the  presence  of 
witnesses,  or  the  number  of  witnesses ;  or  if  the  execution 
of  the  power  be  made  subject  to  any  condition,  such  as  the 
consent  of  a  person — the  failure  to  observe  any  such 
requirements  renders  the  execution  void ;  {y)  unless  the 
defect  is  remediable  in  equity,  or  the  appointment  is  pro- 
tected from  failure  by  one  of  the  statutory  provisions  presently 
mentioned. 

In  equity,  a  defective  execution  of  a  power  of  appointment 
is  aided — that  is,  the  person  in  whom  the  land  is  vested  in 
default  of  exercise  of  the  power  is  compelled  to  transfer  it 
in  accordance  with  the  intention  of  the  appointor — where 
the  appointment  is  in  favour  of  a  purchaser,  lessee,  or  mort- 


(«)  Sug.,  Pow.  588  et  8eq.  ;  Lewin,  17  ;   Hardiruj  v.    Glyn,   1   Atk.   469, 

2  Lead.  Cas.  Eq.  1077  ;  Brown  v.  Higys,  4  Ves.  708  ;  In  re  Jefertfs  Trusts, 
L.  R.  14  Eq.  136,  26  L.  T.  821,  20  W.  R.  667. 

(<)  Doyley  v.  Attorney-General,  4  Vin.  Abr.   486;  Salvshury  v.  Denton, 

3  K.  &  J.  529  ;  In  re  Phene's  Trusts,  L.  R.  5  Eq.  346 ;   Wilson  v.  JJuguid^ 
24  Ch.  D.  244,  53  L.  J.  Ch.  52,  49  L.  T.  124,  31  W.  R.  945. 

(u)  Sug..  Pow.  203  ;  In  re  Jackson'n  Will,  13  Ch.  D.  189,  49  L.  J.  Ch.  82, 
cf.  Freeland  v.  Pearson,  L.  R.  3  Eq.  658,  36  L.  J.  Ch.  374. 

.  {v)  Sug.,  Pow.  206-208;  Hawkins  v.  Kemp,  3  East  410. 
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gagee,  or  a  creditor  of  the  appointor,  or  his  wife  or  child,  or 
a  charity ;  but  only  if  the  defect  is  not  material — as  if  it 
consists  in  the  non-observance  of  some  formality  required  in 
the  execution,  as  signing,  sealing,  or  the  presence  of  wit- 
nesses ;  or  if  there  is  a  valid  contract  to  execute  the  power, 
or  a  recital  in  a  deed  showing  an  intention  to  appoint,  but 
no  actual  appointment ;  or  if  a  power  to  appoint  by  deed  has 
been  executed  by  will.  But  if,  under  a  power  to  appoint  by 
will,  the  appointment  be  made  by  irrevocable  deed,  this — 
being  a  material  defect  (since  it  defeats  the  intention  that 
the  power  shall  be  revocable  till  the  donee's  death) — will  not 
be  aided  in  equity. (w-) 

With  regard  to  appointments  made  by  will,  however,  the  Wills  Act, 

Wills   Act,   1837  (which  applies  to  wills  made  after  that  ^^^^?^  *«, 
'  _     ^  ^^  ^  ^  execution  of 

year),  provides,  in  effect,  that  no  appointment  by  will  in  powers  by  will, 
exercise  of  a  power  shall  be  valid,  unless  executed  in  the 
manner  in  which  wills,  generally,  are  required  by  that  Act  to 
be  executed  ;  and  that  every  will  so  executed  shall,  as  regards 
the  execution  and  attestation  thereof,  be  a  valid  execution 
of  a  power  of  appointment  by  will,  notwithstanding  some 
additional,  or  other,  form  of  execution  or  solemnity,  shall 
have  been  expressly  required  by  the  terms  of  the  power. («) 

With  regard  to  appointments  made  (after  13th  August  Statutory  pro- 
1859)  by  instruments  other  than  wills,  another  statute  pro-  IxecntionlnUr 
vides,  in  effect,  that  a  deed  executed  and  attested  by  two  or  vivos  of 
more  witnesses,  in  the  ordinary  manner,  shall,  as  respects  P*''^®'"^* 
execution  and  attestation,  be  a  valid  execution  of  a  power  of 
appointment  by  any  instrument  not  testamentary,  notwith- 
standing some  additional,  or  other,  formality  be   expressly 
required  by  the  terms  of  the  power  ;  though  this  provision 
is  not  to  prevent  the  donee  of  the  power  from  executing  it 
with    the    formalities    prescribed    by    the    terms    of    the 
power.(2/) 

A  power  of  appointment,  or  of  revocation  merely,  may  be  Partial  execu- 
executed  from  time  to  time  as  to  different  parts  of  the  land,  *^°°  ''*'  P^'^^^- 

{w)  Sug.,  Pow.  c.  11,  8S.  1-3  ;  Toilet  v.  Toilet,  2  P.  Wins.  489  ;  S.C,  and  notes 
thereto,  1  Lead.  Cas.  E  {.  269  :  Cooper  v.  Martin,  L.  K  3  Ch.  App.  47, 17  L.  T. 
587,  16  W.  R.  234  ;  Kennard  v.  Kennard,  L.  R.  8  Ch.  227  ;  Smith  v.  Adhins, 
L.  R.  14  Eq.  402,  41  L.  J.  Ch.  628,  27  L.  T.  90. 

Kx)  1  Vict.  c.  26,  8.  10. 

(y)  22  &  23  Vict.  c.  35  (Law  of  Property  Amendment  Act,  1869),  s.  12. 
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invalid  if 
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power. 


or  as  to  different  estates,  until  it  has  been  executed  to  the 
full  extent — e.g.,  under  a  general  power,  a  life  estate  may 
be  appointed  at  one  time,  and  the  fee  at  another  time. 
And  if  the  whole  estate  be  appointed,  but  by  way  of  mort- 
gage or  charge  only,  the  right  of  redemption  remains  in  the 
donee,  and  is  subject  to  appointment  in  execution  of  the 
power.  (2;) 

On  the  execution  of  a  power,  whether  general  or  special, 
a  power  of  revocation  and  new  appointment  may  be  reserved, 
whether  such  reservation  be  expressly  authorized  by  the 
instrument  creating  the  power,  or  not ;  and  this  may  be  done 
on  every  subsequent  execution  of  the  power.(a)  But  an 
appointment  by  deed,  which  does  not  expressly  reserve  a 
power  of  revocation,  cannot  be  revoked,  even  though  the 
instrument  creating  the  power  expressly  authorize  revoca- 
tion from  time  to  time.(&)  If,  instead  of  a  power  of  revo- 
cation and  new  appointment,  a  power  of  revocation  only  be 
reserved,  a  new  appointment  might,  it  seems,  be  made 
under  the  original  power,  after  revocation  of  the  prior 
appointment.(c) 

(iii.)  Objects  or  Purposes  of  Powers. — The  rules  under 
this  head  apply  only  to  the  exercise  of  special  powers ;  for 
the  donee  of  a  general  power  has  the  same  rights,  in  these 
respects,  as  an  owner. 

In  the  case  of  a  power  to  appoint  to  certain  persons,  or 
to  persons  of  a  specified  class,  an  appointment  to  a  person 
who  is  not  an  object  of  the  power,  is,  of  course,  invalid. 
Hence,  under  a  power  to  appoint  to  children,  an  appoint- 
ment cannot  be  made  to  a  grandchild. (c?)  Grandchildren, 
or  remoter  issue,  however  (as  well  as  children),  are,  in  general, 
objects  of  a  power  to  appoint  to  '  issue.'  {e)  Where,  in  a 
settlement  for  the  benefit  of  children,  under  which  the  eldest 
son  takes  the  land,  a  power  is  given  of  appointing  portions 
to  younger  children,  a  younger  child  who  eventually  becomes 


(2)  Sug.,  Pow.  273,  274. 

(a)  Ibid.  367  ;  Be  Harding,  Sogers  v.  Harding  [1894],  .S  Ch.  315. 

(6)  Ibid.  369. 

(c)  Ibid.  369,  377. 

{d)  Ibid.  503. 

(e)  Hockley  v.  Maivbey,  1  Ves.  142,  150. 
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the  eldest  by  survivorship,  and,  as  such,  is  entitled  to  the 
land,  cannot,  in  general,  take  a  portion  under  the  power,  as 
having  been  originally  an  object  of  it.(/) 

An  appointment  in  excess  of  the  power,  i.e.,  which  ex-  Appointment 
tends  beyond  the  limits  of  the  power,  is  wholly  void,  unless  ^^^^"^^^  ° 
the  excess  can  be  distinguished  from  the  rest  of  the  appoiut- 
ment.    Vv^here  the  excess  can  be  so  separated,  the  appointment 
is  void  only  to  the  extent  of  the  exce8s.(^)     Thus,  under  a  Excess  as  to 
power  to  appoint  an  estate  of  specified  extent,  an  appoint-  ^^t^***- 
ment  of  any  other  estate,  whether  greater  or  less,  would  be 
entirely  void ;  (Ji)  except  that,  under  a  power  to  lease  for  a 
certain  term  of  years,  a  lease  for  a  longer  term  has  been 
held,  in  equity,  to  be  void  for  the  excess  only,  and  to  take 
effect,  as  an  execution  of  the  power  for  the  term  authorized 
thereby  .(^) 

An  appointment  to  persons,  some  only  of  whom  are  objects  Excess  as  to 
of  the  power,  is,  in  general,  void  only  where  the  shares  or  °  ^^^  ^' 
interests  intended  to  be  appointed  to  the  objects  of  the 
power  cannot  be  ascertained,  or  are  not  within  the  scope  of 
the  power ;  for  if  these  can  be  ascertained,  and  are  such  as 
the  power  authorizes,  the  excess  alone  will  be  void.(y)  And, 
by  the  cy-pres  rule  (already  mentioned  in  connection  with 
estates  in  remaider),(A;)  an  appointment  by  will  to  an  object 
of  the  power  for  life,  with  remainder  in  tail  to  his  child  or 
children,  who  are  not  objects  of  the  power,  will  be  construed 
as  a  gift  of  an  estate  tail  to  the  object  of  the  power.(Z) 

If  an  appointment  be  made,  with  a  direction  (not  author-  Excess  as  to 
ized  by  the  terms  of  the  power)  that  the  land  shall  be  settled  li°^itatio°s. 
in  a  certain  manner,  the  direction,  in  general,  is  void,  and 
the  appointment  is  absolute. (m)     And  so,  if,  under  a  power 

(/)  Sug.,  Pow.  678-9  ;  Chadvoich  v.  Boleman,  2  Vern.  528  ;  Collingwood  v. 
Stanhope,  L.  E.  4  H.  L.  43,  17  W.  K.  537. 

[g)  SuiT.,  Pow,  498  ;  see  Carr  v.  Atkinson,  L.  R.  14  Eq.  397,  26  L.  T.  C80. 
20  W.  R.  620  ;   WUliarmon  v.  Farwell,  35  Ch.  D.  128. 

(h)  2  Prest.  Abstr.  272  ;  In  re  Porter's  Settlement,  Porter  v.  De  Quetteville, 
45  Cn.  D.  179,  59  L.  J.  Ch.  595,  63  L.  T.  431. 

{i)  Sug.,  Pow.  519  ;  Campbell  v.  Leach,  Amb.  74U.  For  the  statutory, 
provisions  as  to  relief  against  defects  in  leases  under  powers,  see  ante,  p.  75, 
note  (n). 

(j)  Sug.,  Pow.  c.  10,  s.  1. 

(A;)  Ante,  p.  141. 

(/)  Pitt  V.  Jackson,  2  Bro.  C.  C.  51 ;  Sug.,  Pow.  499. 

(m)  Sug.,  Pow.  516. 
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to  appoint  to  a  married  woman,  an  appointment  be  made  to 
lier,  with  a  restraint  on  anticipation,  the  restraint  is  void, 
and  the  appointment  is  absolute.(?i)     But  where,  under  a 
power  to  appoint  an  estate,  an  appointment  is  made  to  a 
trustee,  in  trust  for  the  objects  of  the  power,  or  to  a  trustee, 
upon  trust  to  sell  the  estate,  and  divide  the  proceeds  among 
the  objects  of  the  power,  the  appointment  is  valid,  in  equity, 
as  being  substantially  within  the  terms  of  the  power. (o) 
Non-exclusive        Formerly,  under  a  power  to  appoint  to  a  class  of  persons 
\°^"  to  •""^'^  (*^  ^^®  children  of  the  donee),  an  appointment  could  not  be 
alterations  by   made  to  One  or  some  only  of  the  objects  of  the  power,  to  the 
^**  °  *  exclusion  of  any  of  them ;  unless  such  an  appointment  was 

expressly  authorized  by  the  terms  of  the  power,  (p)  And, 
originally,  it  was  requisite  that  the  share  of  each  of  the 
appointees  should  be  more  than  a  merely  nominal  share. 
The  latter  requirement  was  abolished  by  a  statute  of  the  year 
1830  •,(q)  and  by  the  Powers  of  Appointment  Act,  1874,(r) 
the  inclusion  of  each  of  the  objects  of  the  power,  in  any 
appointment  made  since  the  passing  of  that  Act,  is  rendered 
unnecessary.  The  Act  enacts  that  every  such  appointment, 
made  in  the  exercise  of  any  power  to  appoint  among  several 
objects,  shall  be  valid,  notwithstanding  that  any  one  or 
more  of  the  objects  shall  not  thereby,  or  in  default  of 
appointment,  take  a  share,  or  shares,  of  the  property  subject 
to  such  power.  But  the  Act  also  enacts  that  a  provision  in 
an  instrument  creating  a  power,  which  shall  declare  the 
amount,  or  the  share  or  shares,  from  which  no  object  of  the 
power  shall  be  excluded,  or  some  one  or  more  object  or 
objects  of  the  power  shall  not  be  excluded,  shall  not  be 
affected  by  the  Act.  The  exclusion  of  an  object  of  the 
power,  in  case  of  the  power  being  exercised,  may  therefore  be 
prevented  by  the  share,  or  the  least  share,  to  be  taken  by 
him  in  that  event,  being  specified  in  the  instrument  creating 
the  power, 

(n)  Fry  v.  Capper,  Kay  163.     See  as  to  the  restraint  on  anticipation  by  a 
married  woman,  post,  p.  474. 

(o)  Sog.,  Pow.  405-407  ;    Kenwrn-thy  v.    Bate,  6  Ves.  793  ;    Re    Ihjusen, 
Knuiht-Brtux  v.  Butterwarth  [1894],  1  Ch.  56. 
(p)  Sng.,  Pow.  c.  8,  8.  5. 
(q)  1  Will.  4,  c.  46. 
(r)  37  &  38  Vict.  c.  37,  passed  30th  July  1874. 
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It  is  a  rule  of  equity,  that  a  special  power  is  to  be  exer-  Frauds  on 
cised  exclusively  for  the  end  or  purpose  for  which  it  was  P^^^^- 
created  ;  according  to  the  true  meaning  of  the  terms  of  the 
power.  If  the  appointment  is  made  for  any  purpose  that 
is  not  within  the  scope  of  the  power,  it  is  liable  to  be  set 
aside  as  a  '  fraud  upon  the  power ' ;  even  though  such 
purpose  is  not  stated  in  the  instrument  by  which  the  appoint- 
ment is  made,  and  the  appointment  is,  literally,  within  the 
terms  of  the  power — as  where  an  appointment  is  made  to  an 
object  of  the  power,  upon  a  contract  or  condition,  or  even  a 
mere  understanding,  that  the  appointor  is  to  receive  some 
benefit  from  the  appointee,  by  reason  or  in  consideration  of 
the  appointment ;  as  some  part  of  the  thing  appointed,  or  a 
sum  of  money,  or  the  release  of  a  claim.  And  an  appoint- 
ment may  be  invalid,  as  being  a  fraud  on  the  power, 
although  no  benefit  to  the  appointor  be  intended ;  as  where 
it  is  agreed  that  the  appointee  (an  object  of  the  power)  shall 
make  a  settlement  of  the  subject-matter  appointed,  or  of 
some  interest  in  it,  on  persons  who  are  not  objects  of  the 
power ;  for  the  motive  which  dictated  the  appointment  is 
not  material.(s)  It  has  been  held,  however,  that  where,  on 
an  appointment  to  an  object  of  the  power,  a  contempor- 
aneous settlement  is  made  by  him  on  persons  who  are  not 
objects  of  the  power,  the  appointment  is  valid,  even  though 
the  appointment  and  settlement  be  contained  in  the  same 
instrument ;  if  it  does  not  appear  that  the  settlement 
was  made  in  pursuance  of  a  prior  bargain  between  the 
parties.(^) 

Determination. — An  appointment  which  disposes  abso-  Modes  of. 
lutely  of  the  whole  estate  or  interest  subject  to  the  power,  Z^^g^'^ 

(s)  Sug.,  Pow.  c.  12,  R.  2  ;  Aleyn  v.  Belchier,  1  EJen  132  ;  S.C,  and  notes, 
1  Lead.  Cas.  Fq.  437 ;  Topham  v.  Diike  of  Portland,  11  H.  L.  C.  32,  L.  R. 
6  Ch.  App.  40,  39  L.  J.  Ch.  259,  22  L.  T.  847,  18  W.  R.  235  ;  Cooper  v.  Cooper, 
L.  E.  8  Eq.  312,  5  Ch.  Ap.  203,  39  L.  J.  Ch.  240,  22  L.  T.  1,  18  W.  R.  299; 
In  re  Kirwans  Trusts,  25  Ch.  D.  373,  52  L.  J.  Ch.  952, 49  L.  T.  292,  32  W.  R. 
581  ;  cf.  Hooch  v.  Trood,  3  Ch.  D.  429,  34  L.  T.  105,  24  W.  R.  803  ;  Eenty  v. 
Wrey,  19  Ch.  D.  492,  21  Ch.  D.  332,  53  L.  J.  Ch.  667  ;  Jn  re  Turners  Settled 
Estates,  28  Ch.  D.  205,  54  L.  J.  Ch.  690,  52  L.  T.  70,  33  W.  R.  265  ;  In  re 
Deane,  Bridger  v.  Deane,  42  Ch.  D.  9,  61  L.  T.  492,  37  W.  R.  7-?6  ;  In  re 
Crawshay,  Crmcshay  v.  Crawshay,  43  Ch.  D.  615,  59  L.  J.  Ch.  395,  62  L.  T. 
489,  38  W.  R.  600  ;  Be  Perkins,  Perkins  v.  Bagot  [1893],  1  Ch.  283. 

(<)  Siig.,  Pow.  670  ;  Birley  v.  Birley,  25  Beav.  299  •,'2n  re  Gossett,  19  Beav. 
529. 
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and  reserv^es  no  power  of  revocation,  or  of  revocation  and 
new  appointment,  extinguishes  the  power.  But,  as  has  been 
seen,('i*)  a  power  is  not  extinguished  by  partial  execution. 

As  has  been  seen,  a  power  of  appointment  determines  with 
the  death  of  the  person  in  wliom  it  is  vested,  unless  it  ex- 
pressly extend  to  his  successor8.(v)  And  if  a  person  whose 
consent  is  necessary  to  the  exercise  of  the  power,  die  before 
its  exercise,  and  without  having  assented,  the  power  is  deter- 
mined, (w;) 

If  a  power  be  exercisable  only  within  a  prescribed  period 
of  time,  it  is,  of  course,  determined  on  the  expiration  of  that 
time. 

A  special  power  of  appointment  is  extinguished  by  failure 
of  the  objects  (x)  or  purposes  {y)  of  the  power. 

If  the  donee  of  a  power  of  appointment  have  also  an 
estate  in  the  land,  and  the  power  be  '  appendant,'  or  *  appur- 
tenant,' to  the  donee's  estate — in  other  words,  if  the  power 
be  such  that  any  appointment  thereunder  must  necessarily 
take  effect  out  of  the  estate  ;(0)  as  in  the  case  of  a  limitation 
to  such  uses  as  A.  shall  appoint,  and,  until  appointment,  to 
the  use  of  A.  and  his  heirs — an  alienation  by  the  donee,  by 
virtue  of  his  estate,  prevents  any  subsequent  exercise  of  the 
power  in  derogation  of  the  estate  comprised  in  the  aliena- 
tion.(a)  Thus,  if  A.,  in  the  above  example,  grant  the  fee, 
as  owner  thereof,  the  power  is  extinguished.  But  if  the 
estate  of  the  donee  of  the  power  does  not  comprise  the  whole 
interest  subject  to  the  power  (as  if  he  be  tenant  for  life,  and 
the  power  extend  to  the  fee)  the  alienation  of  his  estate  does 
not  prevent  the  subsequent  exercise  by  him  of  the  power, 
provided  it  be  not  exercised  in   derogation  of  the   previous 


(m)  Ante,  p.  213. 

(?;)  Ante,  p.  211.  As  to  the  efl'ects  of  bankruptcy,  and  of  lunacy,  of  the  donee 
of  the  power,  see  post,  pp.  455,  491. 

{ic)  Sug.,  Pow.  252  ;  Jh  Harris,  Fitzroy  v.  Harris  [1891],  W.  N.  76. 

(x)  4  Craise,  t.  32,  c.  19,  s.  32.  Cf.  In  re  Van  Hagan,  16  Ch.  D.  18,  50 
L.  J.  Ch.  1,  44  L.  T.  161,  29  W.  R.  84  ;  In  re  Thurston,  32  Ch.  D.  508,  55 
L.  J.  Ch.  564,  54  L.  T.  833,  34  AV.  R.  528. 

(y)  Farwell,  Pow.  32.  As  to  the  application  of  this  rule  to  powers  of  sale  in 
settlements,  &c.,  see  Wolley  v.  Jenkins,  23  Beav.  53 ;  Trower  v.  Knightley, 
6  Madd.  134  ;  and  post,  p.  327. 

(2)  See  Sug.,  Pow.  46,  47. 

(a)  Ibid.  bl. 
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alienation ;  and  it  may  therefore  be  exercised  with  the  con- 
sent of  the  alienee.(J) 

Where,  however,  the  power  is  a  power  '  collateral '  or  '  in  Distinction  as 
gross ' — that  is,  where  it  is  such  that  the  estate  (if  any)  of  SteraU^^*^ 
the  donee  would  not  be  affected  by  an  exercise  of  the  power;  in  gross. 
as  in  the  case  of  a  limitation  to  a  person  for  his  life,  with 
a  power  of  appointment  to  his  children  after  his  death  (c) — 
the  alienation  of  the   donee's   estate  does  not  restrict  the 
subsequent  exercise  of  the  power.  (rZ) 

The  donee  of  a  power  may  extinguish  it  by  releasing  it  to  Release  of 
a  person  having  an  estate  or  interest  in  the  land  that  is  ^'^^■ 
subject  to  the  power.  And  a  covenant  not  to  exercise  the 
power  will,  in  equity,  have  the  effect  of  a  release.(c)  Prior 
to  the  Conveyancing  and  Law  of  Property  Act,  1881,  a 
power  simply  collateral  could  not  be  released ;  (/)  but  that 
Act  provided  that  the  donee  of  any  power,  whether  coupled 
with  an  interest  or  not,  might  by  deed  release,  or  contract 
not  to  exercise,  the  power. (^)  The  fact  that  the  donee  of  a 
special  power  of  appointment  is  himself  benefited  by  his 
release  of  the  power  will  not  make  the  release  invalid ;  for 
such  a  release  is  not  subject  to  the  rules  as  to  frauds  on 
powers,  applicable  to  appointments.(/i) 

The  Conveyancing  Act,  1882,  provides  that  the  donee  of  Disclaimer 
any  power,  whether  coupled  with  an  interest  or  not,  may,  by  Po^^^- 
deed,  disclaim  the  power,  and  shall  thereupon  be  incapable  of 
exercising  the  power.  In  case,  however,  of  such  disclaimer 
by  any  one  of  joint  donees  of  a  power,  the  other  donees 
or  donee,  or  the  survivors  or  survivor  of  the  other 
donees    may,  under  the  Act,  exercise    the    power,    unless 

''  (b)  Alexander  v.  Mills,  L.  K.  6  Ch.  124,  40  L.  J.  Ch.  73,  24  L.  T.  206,  19 
W.  R.  310  ;  Hardaker  v.  Moorhouse,  26  Ch.  D.  417,  53  L.  J.  Ch.  713,  50  L.  T. 
554,  32  W.  R.  638. 

(c)  Sug.,  Pow.  46,  47.  A  power  is  also  called  '  collateral '  or  '  in  gross,'  when 
the  donee  of  the  power  has  no  estate  or  interest  in  the  land.  And  if  it  be  a 
power  that  he  cannot  exercise  for  his  own  benefit,  it  is  sometimes  called  a  power 
'  simply  collateral.' — Ihid. 

(d)  Sag.,  Pow.  79. 
(c)  Ibid.  82,  83. 

(/)  Ibid.  49,  82  ;  Palmei-  v.  LocJce,  15  Ch.  D.  294. 

{g)  44  &  45  Vict.  c.  41,  s.  52. 

(A)  He  Baddiffe,  Raddiffe  v.  Bewes  [1892],  1  Ch.  227  ;  Re  Semes,  Smith  v. 
Somes  [1896],  1  Ch.  260  ;  see  ante,  p.  217. 
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the  contrary  is  expressed  in  the  instrument  creating   the 

power.('i) 
Acquisition  of        If,  Subsequently  to  the  creation  of  a  power  over  land,  the 
Mtate.  donee  acquire  an  estate  in  fee  simple  in  the  land,  the  power, 

it  seems,  is  extinguished.Q) 

{i)  45  &  46  Vict.  c.  39,  s.  6.     As  to  disclaimers  generally,  see  post,  p.  309. 
(j)  Oross^v.  Hudson,  3  Bro.  C.  C.  30.     But  see  Sug.,  Pow.  98. 


CHAPTER  II. 

RIGHTS  OF  CREDITORS. 

The   rights    of    creditors,  as   such,  in  the    lands    of   their  Different  kinds 
debtors,    comprise   rights    under    mortgages,    charges,   and  °  "^  *^" 
liens ;  and   rights  in   respect    of    judgment   debts,    Crown 
debts,  and  debts  of  deceased  persons.(a) 

Sect.  I. — Rights  under  Mortgages. 

Definition. — A  mortgage  of  land  may  be  defined  as  the  Alortgage 
transfer,  express  or  implied,  of  an  estate  or  interest  in  ^  °®  • 
land,  as  a  pledge  (p)  or  security,  merely,  for  the  payment  of 
money  due,  or  to  become  due,  to  the  person  to  whom  the 
security  is  given.  The  latter  is  called  the  '  mortgagee  ; ' 
and  the  person  by  whom  the  security  is  given  is  termed  the 
'  mortgagor/(c) 

Mortgages  are  distinguished  as  either  'legal'  or  'equitable.'  Mortgages  are 
Where  a  mortgage  is  made  by  transfer  to  the  mortgagee  of  ^^^j*  °^  ®*^™' ' 
an  estate  or  interest,  which  is  such  at  law  as  well  as  in 
equity,  or,  in  other  words,  is  a  legal  as  opposed  to  a  merely 
equitable  interest,  the  security  is  called  a  '  legal  mortgage.' 
Where  the  effect  of  the  mortgage  is  to  vest  in  the  mortgagee 

(a)  The  rights  of  creditors  under  bankruptcies  are  not  here  considered,  since, 
on  bankruptcy,  the  land  ceases  to  be  the  debtor's,  and  passes  to  the  trastee  for 
the  creditors.     See  post,  pt.  3,  ch.  9. 

(b)  A  mortgage  difiFers,  however,  from  the  security  called,  distinctively,  a 
pledge.  The  latter  is  applicable  to  chattels  only  ;  and  it  does  not  entitle  the 
creditor  to  all  the  rights  incident  to  a  mortgage.  A  mortgage  is  also  to  be 
distinguished  from  the  security  created  by  charge  or  lien,  as  to  which  see  post, 
p.  251, 

(c)  In  the  Conv.  and  L.  P.  Act,  1881,  the  term  '  mortgagee  '  includes  any 
person  deriving  title  under  the  original  mortgagee  ;  and  the  term  'mortgagor' 
includes  any  person  deriving  title  under  the  original  mortgagor,  or  entitled  to 
redeem  a  mortgage  :  44  &  45  Vict.  c.  41,  s.  2  (vi.).  In  the  present  chapter,  the 
terms  are  used  in  these  senses,  except  where  the  context  shows  that  the  original 
parties  to  the  transaction  are  alone  referred  to. 
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a  merely  equitable  estate  or  interest  in  the  land,  the  security 
is  termed  an  '  equitable  mortgage.'(£^)  The  distinction 
between  legal  and  equitable  mortgages  is  important,  as  will 
be  seen,  with  reference  both  to  the  creation  of  the  security, 
and  to  the  rights  and  remedies  of  the  mortgagee. 

Arrangement  of  Topics. — Mortgages  may  be  considered 
with  reference  to  (1)  The  Mortgagor's  Estate  or  Interest, 
subject  to  the  Mortgage  ;  (2)  The  Modes  of  Creation  of 
Mortgages ;  (3)  The  Eights  of  the  Mortgagee ;  (4)  The 
Determination  of  the  Security. 


Ordinary  form.  (1)  Mortgagor's  Estate  or  Interest. — Mortgage  at  Com- 
mon Law. — The  rights  and  duties  of  the  parties  to  a  mortgage 
are  regulated  chiefly  by  the  rules  of  equity,  which,  in  a  great 
measure,  supersede  the  principles  of  the  common  law 
applicable  to  legal  mortgages,  and  also  give  validity  to 
equitable  mortgages.  Under  the  early  common  law,  a 
mortgage  was  usually  a  transfer  of  the  debtor's  estate  to 
the  creditor,  subject  to  a  condition  that  if  the  debt,  with  the 
interest  due  thereon,  were  paid  on  a  day  named,  the  debtor 
should  be  entitled  to  re-enter,  and  resume  his  former  estate ; 
but  that  if  the  sum  were  not  paid  on  that  day,  the  estate 
transferred  to  the  mortgagee  should  become  absolute,  i.e.., 
free  from  the  condition,  (e) 

The  common  law,  however,  recognised  certain  forms  of 
mortgage  under  which  the  debtor  was  not  liable  to  lose  his 
estate.  These  were  the  vivum  vadium,  a  transfer  of  the 
estate  to  the  creditor,  to  be  held  by  him  until,  out  of  the 
profits  of  the  land,  he  had  satisfied  himself  his  debt,  where- 
upon the  debtor  might  re-enter  ;  (/)  and  a  transfer — which 
seems  to  have  been  called  Tnortuum  vadium  (g) — under  which 
the  creditor  held  the  land  until  the  debtor  paid  the  sum  due, 


Vivum 
vadium 


Mwtuum 
vadium. 


(d)  Miller,  Eq.  Mortg.  1  ;  Fisher,  Mortg.  49.  In  practice,  the  term  '  equitable 
mortgage '  is  frequently  used  as  meaning  an  informal,  as  distinguished  from  a 
formal,  mortgage,  whereby  an  equitable  interest  vests  in  the  mortgagee.  As  to 
this  distinction,  see  pout,  pp.  232,  233. 

(c)  Litt.  8.  332  ;  Coote,  Mortg.  7,  8. 

(/)  Co.  Litt.  205  a  ;  Coote,  Mortg.  5. 

(g)  See  Glanville,  lib.  10,  c.  6.  Littleton,  however  (s.  332),  uses  the  teiiu 
mortuum  vadium  as  meaning  the  ordinary  mortgage  by  conditional  conveyance. 
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and  had  not  to  account  for  the  profits  of  the  land.(^)  But 
these  forms  of  mortgage  seem  never  to  have  been  generally 
employed,  and  they  were  wholly  obsolete  even  in  early 
times  ;  being  superseded  by  the  conditional  conveyance  above 
described. 

Equity  of  Redemption. — The  mortgagor's  liability  to  abso-  Its  introdnc- 
lute  forfeiture  of  his  estate,  under  a  mortgage  in  the  *^°°' 
ordinary  form,  being  found  inconvenient,  a  remedy  was  in 
course  of  time  introduced  by  the  Court  of  Chancery,  The 
Court  established  the  rule  that,  notwithstanding  default  in 
payment  on  the  day  named,  and  the  consequent  forfeiture 
at  law,  the  mortgagor  should,  in  equity,  retain  the  right  of 
redemption  of  the  estate  ;  or,  in  other  words,  should  continue 
entitled  to  have  the  estate  re-vested  in  him  on  payment  of 
the  sum  due.  This  remedy  (which  was  granted  by  the  Court 
in  the  exercise  of  its  general  jurisdiction  to  relieve  against 
forfeitures  at  law)  was  based  on  the  principle  that  a 
mortgage  was  intended  merely  as  a  pledge,  or  security,  for 
a  debt.(i) 

The  equitable  right  of  redemption,  thus  established,  is  an  An  essential 
essential  incident  of  a  mortgcao'e.      Ev^en  though  the  instru-  "icidentof 

,   .  .  mortgage, 

meot  of  tran'^fer  contain  no  provision  for  the  redemption  of 

the  estate,  but  is  in  form  an  absolute  conveyance,  evidence 
will  be  admissible  to  prove  that  it  was  intended  as  a  security 
only,  so  as  to  entitle  the  mortgagor  to  redeem. (y)  More- 
over, the  right  of  redemption  cannot  be  restricted  by  any 
stipulation  in  the  mortgage  instrument  ;  as,  that  the  mort- 
gage shall  be  redeemable  only  within  a  certain  time,  or  only 
by  a  certain  person  or  class  of  persons  (as  by  the  mortgagor 
alone,  or  the  mortgagor  and  the  heirs  of  his  body,  only)  (Jc) 

(h)  Glanville,  lib.  10,  c.  6  ;  Coote,  Mortg  6,7.  This  security  was  similar  to, 
and  was  proliablj  derived  from,  the  antichresis  of  the  Roman  Law  :  see  Fisher, 
Mortg.  2,  3  (n. ).  A  form  of  security  called  a  '  Welsh  mortgage  '  was  sometimes 
employed  in  later  times.  It  seems  to  have  been  the  same,  in  effect,  as  the  early 
mortuum  vadium. 

(i)  See  Langford  v.  Barnard,  Tothill  199  (37  Eliz.) ;  Emmanud  College 
V.  Evans,  1  Ch.  Rep.  10  (1  Chnrles  I.). 

(_;')  Maxw  U  v.  Mountacute,  Prec.  Ch.  526  ;  Langton  v.  Horton,  5  Beav.  9  ; 
Douglas  v.  CvlverweU,  3  Giff.  251. 

(k)  The  equity  of  redemption  incident  to  a  mortgage  is  to  be  distingnished 
from  a  proviso,  inserted  in  an  absolute  conveyance  on  a  sale  of  an  estate,  em- 
powering the  vendor  to  repurchase  on  certain  terms;  for,  unless  the  terms  of 
such  a  proviso  are  strictly  complied  with,  the  vendor  loses  the  benefit  of  it :  see 
Williams  v.  Owen,  5  My.  &  Cr.  303. 
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Limits  to  the 
right  of 
redemptioD. 


Mortgagor  has 
an  equitable 
estate  in  the 
land. 


— a  rule  sometimes  expressed  by  the  maxim  '  once  a  mort- 
gage always  a  mortgage.'(/) 

Bat  though  the  right  of  redemption  cannot  be  restricted 
by  the  terms  of  the  mortgage  instrument,  it  is  limited  in 
various  ways  by  law.  Thus,  at  any  time  after  the  day 
named  for  payment,  the  mortgagee  may  take  proceedings 
for  foreclosure  of  the  mortgage,  i.e.,  to  have  the  equity  of 
redemption  barred,  on  failure  of  payment  by  the  mortgagor 
within  a  specified  time.('»i)  Again,  the  mortgagee  may  be 
entitled,  in  certain  events,  to  sell  the  mortgaged  estate  ;  and 
unless  the  mortgagor  redeem  before  such  sale,  the  right  of 
redemption  is  lost.(w)  And  again,  under  the  Eeal  Property 
Limitation  Act,  1874,  where  a  mortgagee  has  possession  of 
the  mortgaged  land  for  a  period  of  twelve  years,  without 
giving,  during  that  period,  a  written  acknowledgment  of  the 
mortgagor's  right  to  redeem,  the  equity  of  redemption  is 
extinguished. (o)  Also,  under  a  statute  of  William  and  Mary, 
a  mortgagor  may  lose  his  equity  of  redemption,  by  omitting 
to  inform  the  mortgagee  of  a  prior  mortgage,  or  other  in- 
cumbrance, affecting  the  land. (2?) 

The  mortgagor,  by  virtue  of  his  right  of  redemption,  has 
an  equitable  estate  in  the  mortgaged  land  corresponding  to 
his  original  estate ;  or,  in  other  words,  he  retains,  in  equity, 
the  ownership  of  the  land, (3^)  subject  only  to  the  rights  of 
the  mortgagee.  This  equitable  estate  is  alienable  (either 
absolutely,  or  by  way  of  second,  or  subsequent,  mortgage 
of  the  land),  and  devolves,  on  the  mortgagor's  death,  in 
the  same  manner  as  if  the  land  were  not  subject  to  the 
mortgage ;  unless,  indeed,  an  intention  to  alter  the  course 
of  devolution  of  the  estate  is  shown  in  the  mortgage  instru- 


{Ij  Howard  v.  Harris,  1  Vern.  32,  2  Lead.  Cas.  Eq.  1178  ;  per  Lord  Eldon 
in  Seton  v.  Slade,  7  Ves.  2G5,  273,  2  Lead.  Cas.  Eq.  542  ;  Marqims  of  NortJt- 
ampton  y.  Pollock,  45  Ch.  D.  190,  59  L.  J.  Ch.  745,  63  L.  T.  136,  39  W.  R.  66. 
The  equitable  doctrine  expressed  by  this  maxim  forms  an  exception  to  the 
general  rule  that  a  person  may  contract  himself  out  of  the  beneBt  of  a  legal  right 
{modus  et  conventio  vincunt  ler/eiii) :  Coote,  Mortg.  15. 

(j»)  Heepost,  p.  245. 
(n)  iiee  post,  p.  242. 

(o)  37  &  38  Vict.  c.  57,  s.  7  ;  Kinsman  v.  Bouse,  17  Ch.  D.  104, 50  L.  J.  Ch. 
486,  44  L.  T.  597,  29  W.  R.  627.     And  see^os<,  p.  445. 

(j?)  4  &  5  W.  &  M.  c.  16,  8.  3. 

(q)  Casborne  v.  Scarfe,  1  Atk.  603,  2  Lead.  Cas.  Eq.  1171. 
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meiit.(r)  Where,  however,  a  tenant  in  tail  of  land  mort- 
gages the  land,  by  deed  enrolled  under  the  Fines  and 
Recoveries  Act,  the  mortgage  is,  to  the  extent  of  the  estate 
created  thereby  (unless  it  be  an  estate  pur  autre  vie  or  for 
years),  an  absolute  bar  of  the  entail,  in  equity  as  well  as  at 
law.(s) 

A  mortgage  may  be  redeemed  by  any  person  who  has  an  Who  may 
interest  in  the  equity  of   redemption.     Thus,  a   second   or  '^■®<*^™- 
subsequent  mortgagee  may  redeem,  and   take  a  transfer  to 
himself  of,  any  prior  mortgage  ;   while  he  is  himself  liable  to 
be  redeemed  by  a  mortgagee  subsequent  to  him ;  and  the 
mortgagor  has  the  ultimate  right  of  redemption.(^) 

Alienation  of  the  equity  of  redemption  by  the  mortgagor  Mortgagor's 
does  not,  of  course,  put  an  end  to  his  personal  liability  to  the  Po^^*'°?  ^^^ 

'  '  ^  ^  ''  alienation. 

mortgagee  for  payment  of  the  mortgage  debt.  The  alienee 
of  the  equity  of  redemption,  on  the  other  hand,  incurs  no 
personal  liability  to  the  mortgagee ;  but  he  is  bound  to 
indemnify  the  mortgagor  against  his  personal  liability. (m) 
And  if  the  mortgagee  claim  payment  of  the  mortgage  debt 
by  the  mortgagor,  after  the  latter  has  alienated  the  equity 
of  redemption,  the  mortgagor  may  redeem  the  mortgage. 
He  will  then  hold  the  estate  subject  to  redemption  by  the 
alienee  of  the  equity  of  redemption. (v) 

Formerly,  the  person  to  whom  the  mortgagor's  equity  of  Incidence  of 
redemption  passed  on  the  death  of  the  latter,  was  entitled,  ^°dSt1f  o/ 
in  that  event,  to  have  the  mortgage  debt  discharged  out  of  mortgagor, 
such  part  of  the  deceased  mortgagor's  estate  as  was  applic- 
able (in  priority  to  the  equity  of  redemption)  in  payment  of 
his  general  debts,  (vj)  and  thus  to  free  the  mortgaged  land 

(r)  2  pt.  2  Davidson,  Conv.  p.  38  ;  Plowden  v.  Hyde,  2  De  G.  M.  &  G. 
684 ;  Be  Betton's  Trust  Estates,  L.  R.  12  Eq.  553,  19  W.  R.  1052  ;  Meek  v. 
Chamberlain,  8  Q.  B.  D.  31.  As  to  the  application  of  the  mle  where  husband 
and  wife  join  in  mortgaging  the  wife's  land,  reserving  the  eq^uity  of  redemption 
to  the  husband  and  his  heirs,  Bee  post,  p.  427. 

(«)  3  &  4  Will.  rV.,  c.  74,  8.  21. 

(t)  Casborne  v.  Scarf e,  1  Atk.  603,  2  Lead.  Cas.  Eq.  1171  ;  Pearce  v.  Morris, 
L.  R.  5  Cli.  App.  227,  39  L.  J.  Ch.  342,  22  L.  T.  190, 18  W.  R.  196 ;  2  Sp.  Eq. 
Jurisd.  665. 

(u)  Waring  v.  Ward,  7  Ves.  337  ;  re  Errington,  exp.  Mason  [1894], 
1  Q.  B.  11. 

(w)  Palmer  v.  Hendrie,  27  Beav.  349  ;  Kinnaird  v.  TroUope,  39  Ch.  D.  636 
57  L.  J.  Ch.  905,  59  L.  T.  433,  87  W.  R.  234. 

(w)  As  to  the  order  in  which  the  assets  of  a  deceased  person  are,  as  between 
the  persons  beneficially  interested  in  his  estate,  applicable  in  payment  of  his 
debts,  see  post,  p.  395. 
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Act, 


from  the  debt,  unless  the  deceased  had  signified  an  intention 
that  the  burden  of  the  debt  should  be  borne  by  the  mort- 
gaged estate. (ic)  But  this  rule  was  altered  by  the  Real 
Locke  King's  Estate  Charges  Act,  1854  (commonly  called  Locke  King's 
Act),  which  provided,  in  efiect,  that  on  the  death,  after  the 
31st  December  1854,  of  the  owner  of  land  or  other  here- 
ditament8,(2/)  subject  to  a  mortgage,  without  having,  by  will, 
deed,  or  other  document,  signified  a  contrary  intention,  the 
heir  or  devisee  of  the  mortgaged  land  or  hereditaments 
should  not  be  entitled  to  have  the  mortgage  debt  discharged 
out  of  the  personal  estate,  or  any  other  real  estate,  of  the 
deceased ;  and  that  the  mortgaged  land  or  hereditaments 
should,  as  between  the  different  persons  claiming  under 
the  deceased,  be  primarily  liable  to  the  payment  of  the 
mortgage  debt,  every  part  according  to  its  value  bearing  a 
proportionate  part  of  the  debt  charged  on  the  whole — with 
a  proviso  that  the  Act  should  not  affect  any  right  of  the 
mortgagee  to  obtain  payment  of  the  mortgage  debt  out  of 
the  personal  estate  of  the  deceased,  or  otherwise  ;  and  that 
it  should  not  affect  the  rights  of  a  person  claiming  under  a 
will,  deed,  or  other  document  made  before  the  1st  January 
1855.(0) 

On  the  construction  of  this  statute,  it  was  held  that  a 
bequest  of  the  mortgagor's  personal  estate,  in  trust  for 
payment  of  his  debts,  or  subject  to  their  payment,  was  a 
sufficient  signification  of  an  intention  to  exclude  the  opera- 
tion of  the  Act.(a)  It  was  also  held  that  leaseholds  for 
years  were,  by  the  terms  of  the  Act,  excluded  from  its 
operation.(&)  But  in  these  points,  the  Act  has  been 
amended   by  two  later   statutes ;   one   of  which,  in   effect, 


Construction 
of  the  Act. 


Amendment 
Acts. 


{x)  See  Ancaster  v.  Mayer,  1  Bro.  C.  C.  454 ;  S.C.,  and  notes  thereto,  1  Lead. 
Cas.  Eq.  723.  Where  the  deceased  was  not  the  original  mortgagor,  the  above 
rule  did  not  apply,  and  the  debt  fell  primarily  on  the  equity  of  redemption, 
unless  the  debt  had  been  adopted  by  the  deceased  as  his  own  :  1  Lead.  Cas.  Eq. 
752  et  seq. 

(y)  The  Act  does  not  apply  to  an  estate  tail  in  land  subject  to  a  charge 
created  by  a  deceased  tenant  in  tail ;  re  Anthony,  Anthony  v,  Anthony  [1893], 
3Ch.  498. 

(z)  17  &  18  Vict.  c.  113.  The  term  'mortgage'  in  this  Act,  as  amended 
by  40  &  41  "Vict.  c.  34,  now  includes  a  charge  or  other  like  security ;  see 
re  Anthony,  Anthony  v.  Anthony  [1892],  1  Ch.  450. 

(a)  Moore  v.  Moore,  I  De  G.  J.  &  Sm.  602  ;  Una  v.  Tatham,  4  GiflF.  181. 

(6)  Eill  V.  Wormsley,  4  Ch.  D,  665,  46  L.  J.  Ch.  102,  25  W.  R.  141. 
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provides  that,  in  the  construction  of  the  will  of  a  person 
dying  after  the  31st  December  1867,  a  general  direction 
for  payment  of  his  debts  out  of  his  personal  estate 
shall  not  be  deemed  a  declaration  of  a  contrary  intention 
under  the  former  Act,  unless  there  be  further  words  expressly 
or  by  necessary  implication  referring  to  all  or  some  of  the 
testator's  debts,  or  debt,  charged  by  way  of  mortgage  on 
any  part  of  his  real  estate.(c)  The  other  later  statute 
extends  the  original  Act,  and  the  last-mentioned  Act  (in  the 
case,  of  a  person  dying  after  the  31st  December  1877),  to 
any  mortgaged  land,  or  other  hereditaments,  of  any  tenure ; 
thus  bringing  leaseholds  for  years  within  the  Acts.(c?)  It 
also  provides  that  a  contrary  intention,  within  the  meaning 
of  the  Acts,  shall  not  be  deemed  to  be  signified  by  a  charge  . 
of,  or  direction  for  payment  of,  debts,  out  of  residuary  real 
and  personal  estate,  or  residuary  real  estate.(e) 

Mortgagor's  Bights  of  Use  and  JEnjoyment. — Since  the  In  equity. 
mortgagor  is,  in  equity,  the  owner  of  the  mortgaged  land,  he 
may,  so  long  as  he  continues  in  possession  of  it,(/)  take  the 
rents  and  profits,  without  accounting  for  them  to  the  mort- 
gagee ;  {g)  and  he  is  not  liable  for  waste,  unless  the  security 
is  insufficient,  (/t) 

By  the  common  law,  on  the  other  hand,  the  position  of  a  His  position  at 
.  ...  •  pi^  ^  •  11  common  law. 

mortgagor,  remaining  in   possession   after  making  a   legal 

mortgage  of  the  land,  is  merely  that  of  an  occupier  holding  at 
the  will  of  the  mortgagee  ;  unless  (as  sometimes  occurs)  it 
be  expressly  agreed  that  the  mortgagor  shall  retain  possession 
for  a  fixed  period,  as  until  default  in  payment  of  the  mortgage 
money  or  interest ;  in  which  case,  it  seems,  he  holds  as  the 
mortgagee's  tenant  for  that  period. (-i)  And,  unless  the  mort- 
gagor were  holding  as  last  mentioned,  he  formerly  had  not, 

(e)  30  &  31  Vict.  c.  69,  s.  1 ;  In  re  Fleck,  Colston  v.  Boherts,  37  Ch.  D.  677. 

(d)  In  re  Kershaw,  Brake  v.  Kershaw,  37  Ch.  D.  674,  57  L.  J.  Cb.  599,  58 
L.  T.  512,  36  W.  K.  413  ;  see  supra,  note  (s). 

(e)  40  &  41  V^ict.  c.  34.     See  Sackville  v.  Smyth,  L.  K.  17  Eq.  153,  43  L.  J. 
Oh.  494,  22  W.  R.  179  ;  2n  re  Smith,  33  Ch.  D.  195. 

(/)  As  to  the  mortgagee's  right  to  the  possession,  see  post,  p.  241. 

(g)  Colman  v.  Buke  of  St.  Albans,  3  V"es.  25. 

(h)  King  v.  Smith,  2  Hare  239. 

(i)  See  Keech  v.  Hall,  1  Dougl.  21 ;  S.C.,  and  notes  thereto,  1  Sm.  L.  C.  494  ; 
Scohie  V.  Collins  [1895],  1  Q.  B.  375,  377. 
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at  law,  such  an  interest  as  enabled  him  to  maintain  an  action 
in  his  own  name  against  a  third  person  for  an  injury  to,  or 
for  recovery  of  possession  of,  the  land.Q)  But,  by  the 
Supreme  Court  of  Judicature  Act,  1873,  he  is  enabled  (while 
he  is  entitled  to  the  possession,  or  receipt  of  the  rents  and 
profits,  and  provided  the  mortgagee  has  not  given  notice  of 
his  intention  to  take  possession,  or  receive  the  rents  and 
profits),  to  sue  in  his  own  name  for  the  possession,  or  rents 
and  profits,  or  in  respect  of  any  trespass  or  other  wrong 
relative  to  the  land,  unless  the  cause  of  action  arises  on  a 
lease,  or  other  contract,  made  by  him  jointly  with  any  other 
person,  (/t) 

Where  invalid  Leases  hy  Mortgagor. — The  mortgagor  may  be  empowered 
rao^"ee.  *o  grant  leases  by  express  provision  of  the  mortgage  instru- 
ment, or  he  may  be  entitled  to  do  so  under  the  statutory 
power  of  granting  leases,  presently  mentioned.  But  where 
he  is  not  so  empowered  or  entitled,  a  lease  granted,  after 
the  creation  of  the  mortgage,  by  the  mortgagor  alone  (that 
is,  in  which  the  mortgagee  does  not  join)  is  invalid  as  aj^ainst 
the  mortgagee,  who  may  treat  the  lessee  as  a  trespasser,  and, 
on  the  other  hand,  has  no  remedy  against  him  under  the 
lease,  for  rent  or  otherwise ;  though  the  mortgagee  may  by 
agreeing  to  the  lessee's  occupation,  and  with  his  assent, 
convert  his  holding  into  a  yearly  tenancy.(/)  The  lessee, 
however,  may  redeem  the  mortgage,  as  being  a  person  having 
an  interest  in  the  equity  of  redemption,  and  thus  protect 
himself  against  the  claims  of  the  mortgagee  (m)  And  by  the 
Tenants'  Compensation  Act,  1890,  the  occupier  under  a 
tenancy  to  which  the  Agricultural  Holdings  Act,  1883,(7i) 
or  the  Allotments  and  Cottage  Gardens  Act.  1887.(o) 
applies,  and  which  is  not  binding  on  a  morty:agee  of  the 
land,  is  entitled,  as  against  the  mortgagee,  to  any  compen- 

(j)  Keech  v.  Hall,  supra. 

{¥)  36  &  37  Vict.  c.  66,  h.  25,  sub-s.  6  ;  Fairclough  v.  Marshall,  4  Ex.  D. 
37,  48  L.  J.  C.  L.  146,  39  L.  T.  389,  27  W.  R.  145. 

(I)  Kepch  V.  Hall,  and  notes  thereto,  supra  ;  Coote,  M'>rtg.  777  ;  Corhett  v. 
Plowden,  25  Ch.  D.  678.  54  L.  J.  Ch.  109,  50  L.  T.  740,  32  W.  R.  667  ;  Tower- 
son  V.  Jackson  [1891],  2  Q.  B.  484. 

(m)  Tarn  v.  Turner,  39  Ch.  D.  456,  57  L,  J.  Ch.  1085,  59  L.  T.  742,  37 
W.  R.  276. 

(n)  46  &  47  Vict.  c.  61 ;  see  ante,  p.  91. 

(o)  50  &  51  Vict.  c.  26 ;  see  ante,  p.  92. 
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sation  due  to  the  tenant  from  the  mortgagor,  whether  under 
either  of  the  above  Acts,  or  under  an  agreement  sanctioned 
thereby,  or  under  a  local  custom.  And,  by  the  same  Act, 
if  the  tenancy  is  a  yearly  tenancy,  or  for  a  term  not  exceed  - 
ing  twenty-one  years,  at  a  rack-rent,  the  mortgagee  must 
give  the  tenant  six  months'  notice,  in  writing,  before  depriving 
him  of  possession  ;  and  the  tenant,  if  deprived  of  possession, 
is  entitled  to  compensation  for  his  crops,  and  for  unexhausted 
improvements,  (jj) 

Where  a  lease  has  been  made  by  the  mortgagor  alone,  Valid  as 
and  is  invalid  on  that  ground  as  against  the  mortgagee,  it  is  mort^or  and 
nevertheless  valid  as  between  the  mortgagor  and  the  lessee,  lessee. 
and  the  mortgagor  has  (subject  to  the  rights,  as  above,  of 
the  mortgagee)  the  usual  rights  and  remedies  of  a  lessor 
against  the  lessee. (§) 

By  the  Conveyancing  and  Law  of  Property  Act,  1881,  a  Power  of 
mortgagor  of  land  is  empowered,  while  in  possession,  to  make  Jf^^°s  '"ider 

°   o  r  J  r  7  Conveyancing 

(without  the  mortgagee's  concurrence)  an  agricultural  or  Act,  1881. 
occupation  lease  for  twenty-one  years  or  less,  and  a  building 
lease  for  ninety-nine  years  or  less,  under  certain  conditions 
specified  in  the  Act — that  the  lease  shall  take  effect  in 
possession  not  later  than  twelve  months  from  its  date ;  that 
the  best  rent  that  can  reasonably  be  obtained  shall  be 
reserved,  without  taking  a  fine,  &c.  But  the  exercise  of 
this  power  is  subject  to  any  contrary  intention  or  modifica- 
tion expressed  by  the  mortgagor  and  mortgagee  in  writing ; 
and  no  lease  can  be  made  under  the  power  that  could  not 
otherwise  have  been  made  with  the  consent  of  all  incum- 
brancers. And  the  power  applies  only  to  mortgages  made 
after  the  31st  December  1881,  except  where  the  parties 
have  agreed,  in  writing,  that  it  shall  extend  to  an  earlier 
mortgage,  (r) 

(2)  Creation  of  Mortgages. — The  modes  of  creation  of  Modes  of. 
mortgages  may  be  considered  with  reference  to  (i.)  Legal 

(2>)  53  &  54  Vict.  c.  57. 

(cj)  Keech  v.  Hall,  and  notes  thereto,  supra. 

(r)  44  &  45  Vict.  c.  41,  s.  18  ;  Wilson  v.  Queen's  Club  [1891],  3  Ch.  522. 
Under  s.  10  of  the  same  Act  (as  to  which  see  ante,  p.  118)  the  mortgagee  will,  on 
giving  notice  to  the  lessee  of  the  mortgagor,  be  entitled  to  the  benefit  of  the 
rent,  &c.,  under  the  lease  :  Municipal  Permanent  Investment  Building  Society 
V.  Smith,  22  Q.  B.  D.  70,  58  L.  J.  C.  L.  61,  37  W.  R.42. 
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Mortgages ;  (ii.)  Formal  Mortgages  of   Equitable   Estates ; 
and  (iii.)  Informal  Equitable  Mortgages. 

Of  freehold  (i.)  Legal  Mortgages. — A  legal  mortgage  of  an  estate  of 

estates  in  fee    inheritance  or  for  life,  in  land  of  freehold  tenure,  is  usually 

or  for  life.  '  •' 

effected  by  a  grant  of  the  estate  by  deed  to  the  mortgagee ; 

the  grant  being  similar  in  form  to  a  conveyance  on  sale,  except 
that,  to  the  conveyance  of  the  estate,  is  added  a  '  proviso 
for  redemption ' — that  is,  a  clause  providing  for  the  re-con- 
veyance of  the  estate  to  the  mortgagor,  or  any  person 
entitled  through  him,  on  payment  of  the  debt,  with  interest 
at  the  rate  agreed,  on  a  day  named ;  which  is  commonly  six 
months  from  the  date  of  the  mortgage,  (s)  This  is  the 
mortgage  proper ;  but  in  addition  to  this,  the  mortgage 
deed  usually  contains  covenants  by  the  mortgagor  for  the 
payment  of  the  debt,  with  interest,  on  the  day  named  in 
the  proviso  for  redemption,  and  for  payment  of  interest,  if 
the  debt  is  not  paid  on  that  day.  Other  clauses  are  some- 
times added ;  as,  for  acceptance  by  the  mortgagee  of  interest 
at  a  lower  rate,  if  the  interest  be  punctually  paid  ;  for 
continuance  of  the  loan  for  a  fixed  period ;  or  for  enabling 
the  mortgagor  to  make  repayment  by  instalments.  And  in 
the  case  of  a  mortgage  to  two  or  more  trustees,  the  deed 
should  contain  a  statement  to  the  effect  that  the  money 
advanced  belongs  to  the  mortgagees  on  a  joint  account ;  in 
order  to  rebut  the  equitable  presumption  that  they  are  en- 
titled to  the  mortgage  security  as  tenants  in  common.(^) 
Other  provisions,  which  formerly  were  commonly  introduced 
into  mortgage  deeds,  as  to  insurance  of  buildings,  granting  of 
leases,  appointment  of  a  receiver,  and  sale  of  the  land  by  the 
mortgagee  in  certain  events,  are,  by  the  Conveyancing  and 
Law  of  Property  Act,  1881,  made  incident  (as  will  be  seen)(w) 
to  mortgages  by  deed,  and  are  not  now  usually  inserted  in 
mortgage8.('y) 

(s)  The  proviso  for  redemption  has  taken  the  place  of  the  condition  for  re-entry 
by  the  mortgagor  on  payment,  formerly  annexed  to  the  grant  of  the  estate  :  see 
ante,  p.  222. 

{t)  As  to  this  equitable  presumption,  see  ante,  p.  158 ;  In  re  Jackson, 
34  Oh.  D.  732.  Under  the  Conv.  &  L.  P.  Act,  1881,  s.  61,  a  simple  declara- 
tion, as  above,  has  the  same  effect  as  the  more  elaborate  statements  that,  prior 
to  that  Act,  were  introduced  into  mortgage  deeds  for  the  same  purpose. 

(m)  iieepost,  pp.  236,  241,  242. 

(v)  See  further  as  to  the  forms  of  legal  mortgages  of  freeholds,  2  pt.  2  David- 
son, Conv.  Introd.  e.  1  ;  Elphinstone,  Conv.  141  et  seq. 


RIGHTS    OF    CREDITORS.  231 

Occasionally  (though  rarely  in  modern  practice),  in  the  case  Of  freeholds 
of  a  mortgage  by  a  tenant  in  fee  simple,  a  long  term  of  years,  i(^fr'^term°  ° 
instead  of  the  fee,  is  granted  to  the  mortgagee.  Formerly, 
this  was  done  chiefly  in  order  that  the  estate  vested  in  the 
mortgagee  might  pass  on  his  death,  as  a  chattel  interest,  to 
his  personal  representative ;  but,  as  will  be  seen,  under  the 
present  law  the  mortgagee's  estate  in  land  of  freehold  tenure 
devolves  on  his  personal  representative,  though  it  be  the  fee 
simple.  (?/;) 

A  legal  mortgage  of  an  estate  for  years  may  be  made  by  an  Of  leaseholds 
assignment  to  the  mortgagee  of  the  whole  of  the  unexpired  ^^^^ 
term.  More  commonly,  however,  the  mortgage  is  made  in 
the  form  of  an  underlease  by  the  mortgagor  to  the  mortgagee 
(usually  for  the  unexpired  term  less  a  day,  or  some  few  days), 
in  order  that  the  mortgagee  may  not  be  liable  for  the  rent 
and  covenants  under  the  original  lease  by  which  the  estate 
was  created.  This  liability  he  incurs,  as  assignee  of  the 
lease,  where  the  whole  of  the  unexpired  term  is  transferred 
to  him ;  but  where  a  reversion  is  left  in  the  mortgagor,  the 
mortgagee  takes  as  under-lessee,  and  is  thus  free  from  the 
conditions  of  the  lease.(ic)  In  whichever  way  the  mort- 
gage is  made,  the  deed  contains  a  proviso  for  redemp- 
tion, and  other  clauses  similar  to  the  provisions  of  a 
mortgage  of  freeholds ;  also  covenants  by  the  mortgagor  to 
pay  the  rent  and  perform  the  covenants  of  the  lease,  so 
that  it  may  not  be  forfeited ;  and — where  the  mortgage 
is  by  underlease — a  declaration  to  the  effect  that  the 
mortgagor  shall  hold  the  reversion  in  trust  for  the  mort- 
gagee.(y) 

The    Conveyancing    and    Law   of    Property   Act,    1881,  Statutory 
authorizes  the  mortgage  of  freehold  or  leasehold  land  by  a  ^njer^on- 
short  form  of  deed,  expressed  to  be  made  by  way  of  statutory  veyancing  Act, 
mortgage,  in  which  the  covenants  for  payment  of  principal 
and  interest,  and  the  proviso  for  redemption,  are  implied  by 
force  of  the  Act.(2;). 

(ic)  See  post,  p.  234  ;  2  pt.  2  Davidson,  Conv.  460  ;  and  as  to  the  cesser  of 
.be  term  on  payment  of  the  mortgage  debt,  see  post,  p.  250. 

{x)  See  ante,  p.  100. 

iy)  See  further,  as  to  the  iorm  of  legal  mortgages  of  leaseholds,  2  pt.  2  David- 
son, Conv.  117-122  ;  Elphinstone,  Conv.  174  et  seq. 

(z)  44  &  45  Vict.  c.  41,  s.  26,  and  sched.  3. 
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L^;al  mort- 
gages of 
copyholds. 


A  legal  mortgage  of  an  estate  of  copyhold  tenure  is  made 
by  a  surrender  to  the  use  of  the  mortgagee,  subject  to  a  con- 
dition that,  on  payment  of  the  principal  money  and  interest 
on  a  day  named,  the  surrender  shall  be  void.  Usually,  in 
order  to  avoid  payment  of  the  fine  due  to  the  lord  of  the 
manor  on  admittance  of  a  person  as  tenant  of  copyholds,  and 
any  liability  for  rents  and  services,  the  mortgagee  does  not 
take  admittance.  And,  as  an  admittance  to  copyholds  relates 
back  to  the  date  of  the  surrender,  and  the  mortgagee  has  a 
right  to  be  admitted  at  any  time,  pursuant  to  the  surrender, 
he  incurs  no  risk  by  not  being  admitted. (a)  The  surrender 
is  usually  preceded  by  a  deed,  containing  a  covenant  by  the 
mortgagor  to  make  the  surrender,  as  well  as  a  proviso  for 
redemption,  and  other  provisions  similar  to  those  contained 
in  a  mortgage  of  freeholds. (&) 


How  created. 


Mortgage  of 
equity  of 
redemption. 


Security 
created  by 
trust  for  sale. 


(ii.)  Formal  Mortgages  of  Equitable  Estates. — A  formal 
mortgage  of  an  equitable  estate  in  land  is  usually  created  by 
deed,  and  such  a  mortgage  of  freeholds  or  leaseholds  is 
similar  in  form  to  a  legal  mortgage.  A  formal  mortgage  of 
an  equitable  estate  in  copyholds  is  also  made  by  deed,  since 
equitable  estates  in  copyholds  cannot  be  transferred  by 
surrender,  (c) 

Where  the  equitable  estate  which  is  the  subject  of  the 
mortgage  is  an  equity  of  redemption,  the  mortgage  is  usually 
termed  a  second,  third,  &c.,  mortgage,  according  to  its  order 
in  the  series  of  mortgages. 

It  may  here  be  mentioned  that  a  security  resembling  a 
mortgage  is  sometimes  (though  rarely  at  the  present  day) 
created  by  a  conveyance  of  the  land  to  the  creditor,  upon 
trust  to  sell  it,  after  default  in  payment  of  the  debt ;  and  to 
apply  the  proceeds  of  the  sale  in  payment  of  the  debt,  with 
interest  and  costs ;  and  to  pay  the  surplus,  if  any,  to  the 
debtor.  A  security  of  this  kind  is  to  be  distinguished  from 
a  mortgage  in  the  ordinary  form,  in  that  the  creditor  has  no 
right  of  foreclosure,  but  can  only  realise  the  security  by  sale 


(a)  As  to  tbe  transfer  of  copyholds  by  surrender  and  admittance,  see  post, 
p.  369. 

(6)  See,  further,  as  to  the  form  of  legal  mortgages  of  copyholds,  2  pt.  2  David- 
son, Conv.  113-117  ;  Elphinstone,  Conv.  Ill  et  seq. 
(c)  See  post,  p.  374. 
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of  the  land.  The  debtor,  however,  may  redeem  at  any  time 
before  sale,  even  though  the  deed  should  contain  no  proviso 
for  redemption.(c?) 

(iii.)  Informal  Equitable  Mortgages. — Informal   equitable  How  created. 
■mortgages   are  created  by  agreement,  express   or   implied, 
without  actual  transfer  of  the  estate ;  the  agreement  taking 
effect,  in  equity,  as  creating  an  interest  in  the  land  in  favour 
of  the  mortgagee.     Any  agreement  in  writing,  to  the  effect  By  agreement 
that  land  is  to  be  a  security  by  way  of  mortgage,  is  sufficient  ^°  writing. 
for  this  purpose.(e)     And  the  mere  deposit  of  title-deeds  of  By  deposit  of 
land  in  the  hands  of  the  creditor,  as  a  security,  has  the  same  ^  ^'  ^^'^  ^' 
effect. (/)    The  intention  to  create  a  mortgage  by  the  deposit, 
and  the  terms  of  the  security,  may  be  proved  by  any  writing 
accompanying  the  deposit ;  (^)  or,  where  there  is  no  writing, 
by  parol   evidence  (Ji) — contrary  to  the  general  rule,  that 
written  evidence  is  requisite  to  prove  a  contract  relating  to 
land.0 

It  may  be  observed  that  an  equitable  mortgagee  of  an  Equitable 
estate  for  years,  by  deposit  of  the  lease,  is  not  liable,  as  ™-*]^as^e^Qofc 
assignee  of  the  lease,  for  the  rent  and  covenants.     And  he  an  assignee. 
cannot  be  compelled  to  accept  a  legal  mortgage,  whereby  he 
might  incur  such  liability. (j) 

(3)   Rights     of    the    Mortgagee. — The    rights    of    the  Division  of. 
mortgagee  may  be  considered  with  reference  to  (i.)  his  estate 
and  interest  in  the  land ;  (ii.)  priority  and  tacking  of  mort- 
gages ;  (iii.)  consolidation  of   mortgages ;  (iv.)  the  various 
modes  of  enforcing  mortgages;  (v.)  the  transfer  of  mortgages. 


(i.)  Estate  and  Interest  of  the  Mortgagee. — It  has  been  seen  Devolution  of 

mortgs 
estate. 


that,    as   the    result   of    the   creation    of   a    mortgage,   the  ^o^^^^^ee  s 


(d)  Fisher,  Mortg.,  7  ;  2  pt.  2  Davidson,  Oonv.,  7  ;  Locking  v.  Parker,  L.  R. 
8  Ch.  30,  41  L.  J.  Ch.  544,  27  L.  T.  29, 20  W.  E.737  ;  Jn  re  Alison,  11  Ch.  D. 
284,  40  L.  T.  234,  27  W.  R.  389. 

(e)  Coote,  Mortg.  336. 

(/)  See  Russel  v.  Mussel^  1  Bro.  C.  C.  269 ;  S.C.,  and  notes  thereto,  1  Lead. 
Cas.  Eq.  773. 

{g)  bhaio  V.  Foster,  L.  R.  5  H.  L.  321,  340;  Burton  v.  Gray,  L.  R. 
8  Ch.  932. 

(/t)  Mussel  V.  Sussel,  and  notes  thereto,  supra. 

(i)  29  Car.  2,  c.  3,  s.  4.     See  post,  p.  374. 

(j)  Coote,  Mortg.  349  ;  Moores  v.  Choat,  8  Sim.  508  ;  Moore  v.  Greg,  2  De 
G.  &  S.  304. 
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mortgagee  acquires  an  estate  in  the  land,  either  legal  or 
equitable  according  to  the  nature  of  the  security.  Formerly, 
where  the  legal  estate  in  fee  simple  was  vested  in  a  sole 
mortgagee,  it  passed,  on  his  death,  to  any  person  to  whom  he 
had  devised  it  by  his  will,  or,  in  case  of  his  intestacy,  to  his 
heir-at-law.  But,  by  the  Conveyancing  and  Law  of  Property 
Act,  1881,  it  was  enacted  that,  on  the  death  (after  the  31st 
December  1881)  of  a  sole  mortgagee  of  an  estate  of  in- 
heritance, the  estate  should  vest  in  his  legal  personal 
representative,  as  if  it  were  a  chattel  real,  notwithstanding 
any  testamentary  disposition  by  him.(Z;)  By  the  Copyhold 
Act,  1894,  however,  it  is  provided  that  this  enactment  shall 
not  apply  to  land  of  copyhold  or  customary  tenure,  vested  in 
the  tenant  on  the  court  rolls  of  any  manor,  by  way  of 
mortgage.(Z)  Where  the  mortgaged  estate  is  a  chattel 
interest,  it,  of  course,  vests,  on  the  mortgagee's  death,  in 
his  legal  personal  representative,  independently  of  the  above 
enactment. 
Right  to  bene-        The  right  to  the  money  secured  by  a  mortgage  passes,  on 

fit  of  security    ^j^     mortgagee's  death,  to  his  legal  personal  representative, 
on  mortgagee  s  tr>  b  '  or^  r^  j 

death.  as  a  debt  due  to  the  deceased.      And  since,  in  equity,  the 

mortgaged  estate  is  merely  a  security  for  the  debt,  the 
mortgagee's  personal  representative  is  entitled  to  it,  as  such. 
Consequently,  though  the  legal  estate  in  the  land  should  be 
vested  in  the  devisee,  or  heir-at-law,  of  the  deceased  mortgagee 
(in  a  case  not  within  the  above  provision  of  the  Conveyancing 
and  Law  of  Property  Act,  1881),  he  would  hold  it  in  trust 
for  the  legal  personal  representative. 

Co-mortgagees        On  a  mortgage  to  two  or  more  persons  as  co-mortgagees, 

nsually  hold  m  ^jjg  land  Is  usuallv,  in   practice,  vested  in   them  ■  as   ioint 
joint  tenancy.  j  ^  r  ^  j 

tenants.      And,  as  has  been  seen,  the  survivorship  of  the 

benefit  of  the  security  may  be  provided  for,  by  a  declaration 

of  joint  interest  in  the  money  secured  by  the  mortgage.(m) 

Documents  of        The  mortgagee  is  entitled  to  have  delivered  to  him  such 

gagee's^right     documents  of   title  to  the  land  as  are  in  the  mortgagor's 

to.  possession.     Indeed,  a  mortgagee  in  whom  the  legal  fee  is 

Qc)  44  &  45  Vict.  c.  41,  s.  30.     This  section  also  applies  to  an  estate  of  in- 
heritance vested  in  a  sole  trustee  :  see  ante,  p.  186. 

(I)  bl  &  58  Vict.  c.  46,  s.  88. 

(to)  Ante,  p.  230.     As  to  the  resulting  trust  that  arises  in  the  absence   of 
such  a  declaration,  see  ante,  pp.  158,  196. 
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vested   has  a  right  to  the  custody  of  such  documents,  by 
virtue  of  his  legal  estate  in  the  land. (71)     Formerly,  a  mort- 
gagee, having  the  documents  of  title  in  his  possession,  might 
refuse  to  allow  the  mortgagor  to  inspect  them,  unless  the 
mortgage  was  paid  off ;  (0)  but,  where   the   mortgage  has 
been  created  since  the  31st  December  1881,  the  Conveyancing  Right  to  in- 
and  Law  of   Property  Act,  1881,  gives  the  mortgagor  the  cwiveyancLg 
right  of  inspecting,  and  making  copies,  &c.,  of,  the  documents  Act,  1881. 
on  paying  the  mortgagee's  expenses  thereof,  notwithstanding 
any  stipulation  to  the  contrary,  (p) 

Since  the  mortgagee's  estate  is,  in  equity,  a  security  only.  Limits  of  bene- 
he  is  not  entitled  to  any  benefit  from  it,  further  than  is  g*g°rir'^*^^^^ 
necessary  to  secure  the  repayment  of  the  debt  (q)  and  interest, 
and  his  costs  and  expenses.  Thus,  a  stipulation  in  the 
mortgage  that  if  the  agreed  interest  be  not  paid  punctually, 
interest  shall  be  payable  at  a  higher  rate,  will  be  void,  as 
being  a  stipulation  for  a  penalty ;  though  an  agreement  for 
interest  at  the  higher  rate,  with  a  provision  that,  on  punctual 
payment,  interest  at  a  lower  rate  shall  be  accepted  (which, 
in  effect,  is  the  same  as  the  former  stipulation),  is  valid. (r) 

Again,  a  mortgagee  in  possession  is  bound  to  account  for  Liability  of 
all  rents  and  profits  which  he  has,  or  ought  to  have,  received  ;  to°accounting  • 
and    if   he    occupy   the   land,   instead   of   letting   it,   he    is  "v^aste;  manage- 
chargeable  with  rent.(s)     And  he  is   not   entitled  to   any        ' 
collateral  benefit  from  the  subject  of  the  mortgage — as  to 
present  to  a  vacant  living,  in  the  case  of  a  mortgage  of  an 
advowson ;  (t)   or,   on   the   expiration   of    a    term   of  years 
vested  in  him  as  mortgagee,  to  renew  the  lease  for  his  own 
benefit.(M)     Nor  is  he  entitled  to  any  remuneration  for  his 

(ft)  See  hereon  Coote,  Mortg.  340,  925  et  seq. ;  Fisher,  Mortg.  298  et  seq, 

(0)  Coote,  Mortg.  796,. 

ip)  44  &  45  Vict.  c.  41,  s.  16. 

iq)  See  James  v.  Ke7-r,  40  Ch.  D.  449,  58  L.  J.  Ch.  355,  60  L.  T.  212, 
37  W.  R.  279;  Mainland  v.  Upjohn,  A\  Ch.  D.  126,  58  L.  J.  Ch.  361,  60 
L.  T.  614,  37  W.  R.  411. 

(r)  Coote,  Mortg.  957.  That  a  mortgagee  in  possession  is  entitled  to  interest 
at  the  higher  rate  under  such  a  stipulation,  see  Brirjht  v.  Campbell,  41  Ch.  D. 
388,  60  L.  T.  731,  37  W.  R.  745.  A  stipulation  for  payment  of  interest  on 
interest  in  arrear,  is  also  valid  :  Clarkson  v.  Henderson,  14  Ch.  D.  348,  49 
L.  J.  Ch.  289. 

(s)  Coote,  Mortg,  1189  et  seq. 

{t)  Ihid.  373,  813  ;  White  v.  City  of  London  Brewery  Co.,  42  Ch.  D.  237, 
58  L.  .1.  Ch.  855,  38  W.  R.  82. 

(m)  Coote,  Mortg.  267. 
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personal  services  in  the  management  of  the  land,  or  to  any 
charge  for  unreasonable  outlay  in  repairs  or  improvements, 
not  sanctioned  by  the  mortgagor.  And  he  is  liable  for  acts 
of  waste  not  expressly  authorized,  and  causing  damage.('y) 
On  the  other  hand,  he  is  allowed  the  cost  of  necessary 
repairs,  and  of  maintenance  of  buildings,  &c.,  and  of 
protection  of  the  title ;  and  other  proper  expenses  of 
management, ('j^j) 

The  Conveyancing  and  Law  of  Property  Act,  1881,  enables 
a  mortgagee  in  possession,  under  a  mortgage  made  by  deed 
after  the  31st  December  1881 — but  to  the  like  extent 
only  as  if  the  power  had  been  expressly  given  by  the  mort 
gage  deed,  and  subject  to  any  provision  to  the  contrary,  or 
variation,  contained  in  the  deed — to  cut  and  sell  timber  and 
other  trees,  ripe  for  cutting  and  not  planted  or  left  standing 
for  shelter  or  ornament ;  or  to  make  a  contract  (to  be 
completed  within  twelve  months)  for  any  such  cutting  and 
saJe.(ic) 

By  the  Conveyancing  and  Law  of  Property  Act,  1881,  a 
mortgagee  in  possession  is  empowered  to  grant  such  leases  of 
the  mortgaged  land  as,  under  the  Act,  may  be  granted  by  a 
mortgagor  in  possession,  and  under  the  same  conditions. (y) 
Except  where  this  provision  applies,  or  where  the  mortgagee 
is  empowered  by  the  terms  of  the  mortgage  deed  to  grant 
leases,  a  lease  made  by  him,  though  it  would  be  valid  as 
between  himself  and  the  lessee,  would  not  be  effectual  as 
against  the  mortgagor,  after  redemption  of  the  mortgage — 
or  even  prior  thereto,  if  the  mortgage  were  merely  equit- 
able— unless  it  were  made  with  the  concurrence  of  the 
mortgagor.  (2) 

The  Conveyancing  and  Law  of  Property  Act,  1881,  gives 
the  mortgagee,  under  a  mortgage  by  deed,  made  after  the  31st 
December  1881,  a  power — to  the  like  extent  as  if  it  had 
been    expressly   given    by   the    mortgage   deed — to   insure 


{v)  Ibid.  813,  814. 
55  L.  T.  651. 


See  Taylor  v.  Mostyn,  33  Ch.  D.  226,  55  L.  J.  Ch.  893, 


{10)  Coote,  Mortg.  794.     See  t^lieplmrd  v.  Jones,  21  Ch.  D.  469. 
(x)  44  &  45  Vict.  c.  41,  s.  19,  sub-s.  1. 

(y)  44  &  45  Vict,  c,  41,  s.  18.    As  to  the  power  of  leasing  given  by  the  Act 
to  the  mortgagor,  see  ante,  p.  229. 
(«)  Coote,  Mortg.  808. 
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mortgaged  buildings,  &c.,  against  fire,  and  to  charge  the 
premiums,  with  interest  thereon,  upon  the  mortgaged 
estate.  Bat  this  power  may  be  negatived,  or  varied,  by  the 
mortgage  deed,  and  is  subject  to  its  provisions ;  and  it  is 
not  applicable  where  an  insurance  is  duly  kept  up  by  the 
mortgagor.  The  mortgagee  may  require  any  money  received 
on  an  insurance  effected  under  the  mortgage  deed,  or  under 
the  Act,  to  be  applied  in  making  good  the  loss  or  damage ; 
or  (subject  to  any  legal  obligation  to  the  contrary)  in  or 
towards  the  discharge  of  the  money  due  under  the  mort- 
gage, (a) 

(ii.)  Priority  and  Tacking  of  Mortgages. — By  priority  of  Priority- 
mortgages  is  meant  the  order  in  which,  where  land  is  ^^^ 
subject  to  two  or  more  mortgages,  the  mortgages  take 
effect.  This,  so  far  as  it  is  not  regulated  by  statute, 
depends  on  a  principle  of  equity — that  a  legal  mortgage 
has  priority  over  all  others,  and  that,  subject  to  this 
priority,  mortgages  take  efiect  according  to  the  dates  of 
the  securities.  But'  this  rule  is  subject  to  various  quali- 
fications. Thus,  if,  on  the  creation  of  a  legal  mortgage,  the 
mortgagee  has  notice  (whether  actual  or  constructive)  (&)  of 
the  existence  of  a  prior  security,  his  mortgage  is  postponed  to 
that  security.  And  if  a  mortgagee  (whether  his  mortgage  be 
legal  or  equitable)  assists  in,  or  connives  at,  the  fraudulent 
concealment  of  his  security  from  a  subsequent  mortgagee — 
as  where,  being  entitled  to  possession  of  the  title-deeds,  he 
allows  the  mortgagor  to  keep  possession  of  them,  and  the 
mortgagor  delivers  them  to  a  subsequent  mortgagee,  who  has 
no  notice  of  the  prior  mortgage — the  subsequent  mortgage 
will  have  priority  over  the  earlier,  (c) 

(a)  44  &  45  Vict.  c.  41.  s.  19,  sub-s.  1,  s.  23. 

(6)  As  to  constructive  uotice,  see  ante,  p.  200. 

(c)  Perry  Htrriek  v.  Attwood,  2  De  G.  &  J.  21  ;  KettleweU  v.  Watson,  21 
Ch.  D.  685,  26  Ch.  D.  501.  53  L.  J.  Ch.  717,  51  L.  T.  135,  32  W.  R.  865 ; 
Clarke  v.  Palmer,  21  Ch.  D.  124,  51  L.  J.  Gh.  634  ;  Northern  Countks,  &c., 
Insurance  Co.  v.  Whipp,  26  Ch.  D  482,  53  L.  J.  Ch.  629i  51  L.  T.  806,  32 
W.  R.  626  ;  Lloyds  Banking  Company  v.  Jones,  29  Ch.  D.  221,  54  L.  J.  Ch. 
931,  52  L.  T.  469,  33  W.  R.  781  ;  Manners  v.  Mew,  29  Ch.  D.  725,  54  L.  J. 
Ch.  909,  53  L.  T.  84  ;  Tayhr  v.  RusseU  [1891],  1  Ch.  8  [1892],  A.  C.  244; 
Lloyds  Bank,  Ld.  v.  BulhcJi  [1896],  2  Ch.  192  ;  cf.  re  Ingham,  Jones  v. 
Ingham  [1893],  1  Ch.  352.  And  as  between  two  equitable  mortgagees,  the 
earlier  mny  be  postponed  to  the  later,  on  the  ground  merely  of  carelessness 
or  want  of  prudence  on  the  part  of  the  former :  National  Provincial  Bank  of 
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The  rules  of  equity  respecting  the  '  tacking  '  of  mortgages 
give  rise  to  further  exceptions  to  the  general  rule  as  to 
priority.(c?)  Tacking  of  mortgages  occurs  as  follows  :  (Ist) 
Where  a  mortgagee,  whose  security  is  a  legal  mortgage, 
advances  a  further  sum  to  the  mortgagor,  on  the  security 
of  the  same  estate,  he  is  entitled  to  tack,  or  add,  the  further 
advance  to  the  sum  due  on  the  original  mortgage,  and  to  hold 
the  legal  estate,  under  that  mortgage,  as  a  security  for  the 
whole  amount,  in  priority  to  any  intermediate  mortgage  (that 
is,  any  mortgage  subsequent  to  the  original  legal  mortgage, 
but  prior  to  the  further  advance)  of  which  he  had  not  notice 
at  the  time  of  making  the  further  advance.  (2ndly)  Where 
a  person  advances  money  on  mortgage  of  land,  which,  at  the 
time  of  such  advance,  is  subject  to  a  legal  mortgage,  he  may, 
by  taking  a  transfer  to  himself  of  the  legal  mortgage,  tack 
to  it  his  original  advance,  and  so  acquire  priority  for  the 
latter  over  any  intermediate  mortgage,  of  which  he  had  not 
notice  at  the  time  of  making  his  original  advance. 

These  rules  are  based  on  the  principle  expressed  in  the 
maxim  *  where  the  equities  are  equal  the  law  shall  prevail ' ; 
according  to  which,  a  person  who  has  acquired,  for  value, 
the  legal  estate  in  land,  is  preferred,  by  reason  of  his 
having  the  legal  estate  vested  in  him,  to  any  prior  equitable 
claimant,  of  whose  claim  he  had  no  notice. (e)  Hence, 
mortgages  that  are  equitable,  merely,  cannot  be  tacked 
together,  to  the  exclusion  of  an  intermediate  security ;  for, 
in  general  (as  has  been  stated),  equitable  securities  rank  in 
order  of  date.(/) 


England  v.  Jackson,  33  Ch.  D.  1,  65  L.  T.  458,  34  W.  R.  597  ;  Union  Bank 
of  London  v.  Kent,  39  Ch.  D.  238,  57  L.  J.  Ch.  1022,  59  L.  T.  714,  37  W.  R. 
364;  larrand  v.  Yorkshire  Banking  Co.,  40  Ch.  D.  182,  58  L.  J.  Ch.  238, 
60  L.  T.  669,  37  W.  R.  318. 

{d)  The  Vendor  and  Purchaser  Act,  1874  (37  &  38  Vict.  c.  78),  abolished 
tacking  with  respect  to  estates  created  thereafter  (s.  7)  ;  but  this  section  was 
repealed  ah  initio  by  the  Land  Transfer  Act,  1875  (38  &  39  Vict.  c.  87),  s.  129, 
except  as  to  anythint;  done  thereunder  before  the  commencement  of  the  last  Act. 
And  the  Yorkshire  Registries  Act,  1884  (47  &  48  Vict.  c.  54),  s.  16,  abolishes 
tacking  as  to  lands  within  the  three  Ridings  of  the  County  of  York,  in  every 
case  in  which  priority  might  have  been  obtained  thereby  but  for  the  Act  (as 
amended  by  a  subsequent  Act,  48  &  49  Vict.  c.  26) ;  except  as  against  any 
estate  or  interest  which  may  have  existed  prior  to  the  commencement  of  the  Act, 

(e)  As  to  this  principle,  see  also  ante,  p.  185. 

(/)  Marsh  v.  Lee,  2  Vent.  337  ;  S.C,  and  notes  thereto,  1  Lead.  Cas.  Eq. 
696 ;  Brace  v.  Duchess  of  Uarlborough,  2  P.  Wms.  491 ;  Mumford  v. 
Stohwasser,  L.  R.  18  Eq.  556,  43  L.  J.  Ch.  694,  30  L.  T.  859,  22  W.  R.  833  ; 
Bailey  v.  Barnes  [1894],  1  Ch.  25. 
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With  respect  to  the  effect  of  notice  upon  the  right  to  Effect  of 
tack,  it  is  to  be  observed  that,  although  the  fact  of  a  third  ri^ht^to'tack 
or  subsequent  mortgagee  having  notice  of  an  intermediate 
security  at  the  time  when  he  acquires  the  legal  mortgage, 
will  not  prevent  his  tacking  ;  nevertheless,  if  he  had  notice  of 
it  at  the  time  of  the  creation  of  his  original  security,  he 
cannot  tack.(^)  And  a  legal  mortgagee  cannot  tack  a 
further  advance  made  by  him  after  he  has  notice  of  an  inter- 
mediate security  ;  even  though  his  mortgage  be  expressed  to 
extend  to  further  advances,  and  the  subsequent  mortgagee 
knew  this  when  he  made  his  advance.(7i)  A  second,  or  sub- 
sequent, mortgagee  should,  therefore,  give  notice  of  his 
security  to  the  legal  mortgagee. 

The  above  rules,  however,  do  not  prevent  a  purchaser  of  Acquisition  of 
the  equity  of  redemption  of  land  which  is  subject  to  two  or  ^gr^of^  ^ 
more  mortgages  or  like  securities,  from  paying  off  the  debt  equity  of 
due  in  respect  of  one  of  them,  and  taking  a  transfer  (i)  of 
that  mortgage  or  security,  and  thereby  obtaining  the  benefit 
of  any  priority  which  it  may  have  over  the  other  mortgages  or 
securities  or   any  of   them,  even  though  he  have  notice  of 
such   other   mortgages    or    securities    when    he    takes    the 
transfer ;  provided  he  in  some  way  manifest  his  intention 
that  the  mortgage  or  security  which  he  thus  acquires  as 
transferee  shall  not  merge  in  the  equity  of  redemption — as 
it  will,  if  no  such   intention  be  manifested — but    shall   be 
kept  on  foot.(y) 

(iii.)  CoTisolidation  of  Mortgages. — The  right  of  consolida-  Meaning  of, 
tion  of  mortgages  has  been  restricted  by  a  provision  of  the  ^fgf^^J^ 
Conveyancing  and  Law  of  Property  Act,   1881,  presently 
mentioned.      This  provision,  however,  as  will  be  seen,  is  of 
limited  application.     In  cases  to  which  it  does  not  apply, 
the  right  of  consolidation  is  as  follows  :   Where  a  mortgagee 

(</)  See  Marsh  v.  Lee,  and  notes,  supra. 

(A)  Bolt  V.  Eopkimon,  3  De  G.  &  J.  177,  9  H.  L.  C.514  ;  ihnzies  v.  Light- 
foot,  L.  K.  11  Eq.  459,  40  L.  J.  Ch.  561,  24  L.  T.  695, 19  W,  R.  578  ;  London 
and  County  Banking  Co.  v.  Batdiffe,  6  App.  Cas.  722,  51  L.  J.  Ch.  28,  45  L.  T. 
322,  30  W,  R.  109.  See  Bradford  Banking  Company  v.  Briggs  (mortgage  of 
shares  in  a  company),  12  App.  Cas.  29. 

(i)  Seej50Si,  p.  247. 

(j)  Adams  v.  Angell,  5  Ch.  D.  634,  disapproving  Totdinin  v.  Steere,  3  Mer. 
210 ;  Be  Pride,  ShackeU.  v,  Colnett  [1891],  2  Ch.  135  ;  Thome  v.  Cann  [1895], 
A.C.  11 ;  Liquidation  Estates  Purchase  Co.  v.  WiUoughby  [1896],  1  Ch.  726. 
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of  land  also  holds,  as  mortgagee,  a  separate  mortgage  of 
other  land  belonging  to  the  same  mortgagor,  the  mortgagee 
may  hold  both  mortgaged  estates  as  a  security  for  each  of 
the  mortgage  debts.  The  effect  of  this  rule  is  that  the 
mortgagor  cannot,  unless  with  the  consent  of  the  mortgagee, 
redeem  either  mortgage,  without,  at  the  same  time,  redeem- 
ing the  other — the  rule  being  founded  on  the  principle 
that  '  he  who  seeks  equity  must  do  equity.' (A:)  Equitable, 
as  well  as  legal,  mortgages  may  be  consolidated  ;  (I)  and  a 
person  who  has  acquired  one,  or  both,  of  the  mortgages  as 
transferee,  may  exercise  the  right,  as  well  as  an  original 
mortgagee,  (m) 

It  was  formerly  thought  that  mortgages  might,  in  every 
case,  be  consolidated  as  against  a  purchaser  or  mortgagee  of 
the  equity  of  redemption  of  one  of  the  mortgaged  estates,  to 
the  same  extent  as  against  the  mortgagor  himself — and  that 
this  might  be  done,  notwithstanding  that  the  purchaser  or 
mortgagee  of  the  equity  of  redemption  had  acquired  it  with- 
out notice  of  the  existence  of  any  other  mortgage  that  could 
be  available  for  consolidation. (?i)  But  it  has  been  decided 
that,  where  one  of  the  mortgages  has  been  created  after  a 
purchase  of  the  equity  of  redemption  of  the  other  mortgage, 
the  mortgages  cannot  be  consolidated  to  the  prejudice^f  the 
purchaser  ;  (o)  and  also  that,  even  though  both^*mor£gages 
were  created  before  the  equity  of  redemption  of  one  of  them 
has  been  assigned  for  value  (whether  by  way  of  sale  or  of 
mortgage),  yet  if  they  were  made  to  different  mortgagees,  and 
become  united  for  the  first  time  in  one  person  after  the 
assignment  of  the  equity  of  redemption,  they  cannot  be  con- 
solidated as  against  the  assignee  of  the  equity  of  redemp- 
tion.(^)^  Hence,  a  person  proposing  to  purchase,  or  advance 


{k)  Coote,  Mortg.  ch.  68;  Fisher,  Mortg.  597-608;  Watts  v.  Si/mes,  1 
D.  M.  &  G.  240  ;  and  other  cases  cited  in  notes  to  Marsh  v.  Lee,  supra. 

{I)  Neve  V.  PenneU,  2  H.  &  M.  170,  33  L.  J.  Ch.  19. 

(m)   Vint  V.  Padget,  2  D.  &  J.  611  ;   Tweedale  v.  Tineedale,  23  Beav.  341  ; 
Pledge  v.  Carr  [1895],  1  Ch.  51  ;  S.C.  iwm.    Pledge  v.  White  [1§96].  A.C.  187. 
(n)  See  Beevor  v.  Ltuik,  L.  K.  4  Eq.  537.  /' 

(o)  Jennings  v.  Jordan,  6  App.  Cas.  698,  51  L.  J.  Ch.  129,  45  L.  T.  593,  30 
W.  R.  369. 

(p)  Barter  v.  Colman,  19  Ch.  D.  630,  51  L.  J.  Ch.  481,  46  L.  T.  154,  30 
W.  R.  484 ;  Bird  v.  Wenn,  33  Ch.  D.  215  ;  31inter  v.  Carr  [1894],  3  Ch.  498 ; 
cf.  Pledge  v.  White,  swpra.   t^^  iy.  4..  /y*. 
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money  on  the  security  of,  an  equity  of  redemption,  may, 
before  doing  so,  ascertain,  by  inquiry  of  the  mortgagee, 
whether  there  is  any  other  mortgage  that  can  be  consolidated 
with  his  mortgage. 

The  provision,  above  referred  to,  of  the  Conveyancing  and  Conveyancing 
Law   of  Property  Act,  1881,   is   to    the   effect  that,  where  t^'lonSid^^ 
the  mortgages,  or  one  of  them,  have  or  has  been  made  since  tion. 
the  31st  December  1881,  and  if  and  so  far  as  a  contrary 
intention  is  not  expressed  in  the  mortgage  deeds,  or  one  of 
them,  a  mortgagor  may  redeem  any  one  mortgage,  without 
paying  any  money  due  under  any  separate  mortgage  made 
by  him,  or  by  any  person  through  whom  he  claims,  on  pro- 
perty other  than  that  comprised  in  the  mortgage  which  he 
seeks  to  redeem,  (g*) 

(iv.)  Modes  of  Enforcing  Mortgages. — The  various  modes  The  various 
of  enforcing  the  security  created  by  a  mortgage  comprise :  ™°  ^^' 
(a)  possession,  and  receipt  of   the  rents  and  profits,  of  the 
land  ;  (/3)  appointment  of  a  receiver  ;  (y)  sale  of  the  mort- 
gaged estate ;  (S)  foreclosure  of  the  equity  of  redemption. 
These  may  be  considered  in  the  foregoing  order. 

(a)  Where  the  legal  estate  is  in  the  mortgagee,  he  may,  (a)  Possession 
at   any  time  durina:  the  continuance  of  the  security,   enter  ^^d  receipt  of 

•'  ,  °  .  .  rents  and 

into  possession  of  the  land,  and  receipt  of  its  rents  and  profits. 
profits,  unless  the  mortgage  deed  otherwise  provides,  (r)  The 
liabilities  and  rights  of  a  mortgagee  in  possession  have 
already  been  stftted.(s)  A  mortgagee  whose  security  is  efiec- 
tual  in  equity  only,  cannot  have  possession,  unless  by  order 
of  the  Court ;  (t)  as  the  right  to  the  possession  is  incidental 
only  to  the  legal  ownership,  (w) 

(/3)  The  appointment  of  a  receiver   is  a  means  whereby  (^3)  Appoint- 
a  mortgagee,  who  desires  to  avoid  the  liabilities  attending  ™^g*^,°j. 
possession,  or  who  is  not  entitled  to   have   possession,  may 
nevertheless  have  the  rents  and  profits  of  the  land  applied 

iq)  44  &  45  Vict.  c.  41,  s.  17.  The  term  '  mortgagor '  here  includes  any 
person  entitled  to  redeem  the  mortgage.     See  ante,  p.  221.  note  (c). 

(/•)  Fisher,  Mortg.  402.  That  a  mortgagee  who  has  taken  possession  cannot 
relinquish  same  at  pleasure,  see  In  re  Pnjtherch,  Prytherch  v.  Williams,  42 
Ch.  D.  590,  38  W.  R.  61. 

(«)  Ante,  pp.  235,  236. 

{t)  I.e.,  the  High  Court  of  Justice,  or,  where  the  sum  secured  does  not  exceed 
£500,  the  County  Court.     See  51  &  52  Vict.  c.  43,  s.  67. 

(u)  Langton  v.  Langton,  7  D.  M.  &  G.  30,  37. 

Q 
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KeceiTer  under 
Conreyancing 
Act,  1881. 


(7)  Sale  of 
mortgaged 
estate. 


Power  of  sale 
under  Convey- 
ancing Act, 
1881. 


for  the  purpose  of  giving  effect  to  the  mortgage,  according 
to  its  terms.  Formerly,  a  receiver  could  be  appointed  only 
under  a  provision  for  the  purpose  in  the  mortgage  instru- 
ment, or  by  virtue  of  an  order  of  the  Court ;  (v)  and  this  is 
still  the  rule  where  the  mortgage  is  not  created  by  deed. 
But  the  Conveyancing  and  Law  of  Property  Act,  1881, 
empowers  the  mortgagee,  under  a  mortgage  made  by  deed 
since  the  31st  December  1881,  and  to  the  extent  to  which 
he  might  have  been  empowered  by  the  mortgage  deed,  to 
appoint,  by  writing,  a  receiver  of  the  income  of  the  land,  as 
agent  of  the  mortgagor,  who  will  be  solely  responsible  for 
his  acts  or  defaults.  The  moneys  received  by  him  will  be 
applicable  (after  discharge  of  prior  claims)  in  payment  of 
interest  due  under  the  mortgage  ;  and  the  residue  will  be 
payable  to  the  person  who  is  entitled,  subject  to  the  re- 
ceiver's possession,  to  the  income  or  possession  of  the  mort- 
gaged land.  This  power  may,  however,  be  negatived  or 
varied  by  the  mortgage  deed ;  and  it  is  not  exercisable  until 
the  mortgagee  has  become  entitled  to  exercise  the  power  of 
sale  (presently  mentioned)  conferred  by  the  Act.{w) 

(-y)  The  sale  of  the  mortgaged  estate,  and  payment  of  the 
sum  due  under  the  mortgage,  out  of  the  proceeds  of  the 
sale,  is  the  course  most  commonly  adopted  by  the  mort- 
gagee for  the  realisation  of  his  security.  His  right  to 
adopt  this  course  depends,  however,  on  his  being  expressly 
empowered  so  to  do  by  the  terms  of  the  mortgage  instru- 
ment, or  by  statute  ;  for  a  power  to  sell  the  mortgaged 
estate  is  not  implied  in  equity. 

Formerly,  the  mortgage  instrument  usually  contained 
an  express  power  of  sale ;  but  where  the  mortgage  has 
been  made  by  deed  since  the  31st  December  1881,  a  power 
of  sale  which  is  given  by  the  Conveyancing  and  Law  of 
Property  Act,  1881,  in  such  case,  to  the  like  extent  as  if 
such  power  had  been  expressly  conferred  by  the  mortgage 
deed,(£c)  is  now  generally  relied  on  ;  the  deed  containing  only 
such  variations  (if  any)  of  the  statutory  power  as  may  be 


{v)  I.e.,  the  High  Court  of  Justice,  or,  where  the  sum  secured  does  not  exceed 
£500,  the  County  Court.     See  51  &  52  Vict.  c.  43,  s.  67. 

(w)  44  &  45  Vict.  c.  41,  s.  24. 

(x)  44  &  45  Vict.  c.  41,  ss.  19-22. 
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thought    proper.      The    Act    empowers    the    inortgagee,(3/) 

when  the  debt  has  become  due,  to  sell,  or  to  concur  with 

any  other  person  in  selling,  the  mortgaged  land,  or  any  part 

of  it,  either  subject  to  prior  charges  or  not,  and  either  by 

public  auction  or  by  private  contract,  (s)  and  to  convey  it 

by  deed  (jjy)  to  the  purchaser,  freed   from   all   estates  and 

interests  to  which  the  mortgage  has  priority,  and  subject  to 

all  estates  and  interests  prior  to  the  mortgage.      The  Act 

also   makes   the   mortgagee's  receipts   in  writing  sufficient 

discharges  for  the  purchase-money,  and  protects  him  from 

involuntary  losses  arising  through  the  exercise  of  the  power, 

and  the  purchaser  against  any  irregularity  in  the  sale.     The 

purchase-money  (after  prior  incumbrances,  to  which  the  sale 

is  not  made  subject,  have  been  discharged,  or  provided  for 

as  required  by  the  Act)  is  to  be  applied,  first,  in  payment 

of  the  costs  of  the  sale ;  and,  secondly,  in  discharge  of  the 

moneys  due  under  the  mortgage ;  and  the  surplus  (if  any) 

is  to  be  paid  to  the  person  entitled  to  the  mortgaged  land, 

or  authorized  to  give  receipts  for  the  proceeds  of  the  sale. 

But    the    power    is    not    to    be    exercisable    unless    notice 

requiring  payment  of  the  mortgage- money  has  been  served 

on  the  mortgagor,  and  default  has  been  made  by  him  in 

payment,  for   three   months   after   such   service ;  or  unless 

interest  under  the  mortgage  is  in  arrear  and  unpaid,  for  two 

months   after   becoming  due ;  or   unless   there  has  been  a 

breach  of  some  provision  in  the  mortgage  deed  (other  than 

a  covenant  for  payment  of  the  mortgage-money  or  interest), 

to  be  observed  or  performed  on  the  part  of  the  mortgagor 

or  a  person  concurring  in  the  mortgage.     And  the  power  of 

sale  conferred  by  the  Act  may  be  varied,  or  negatived,  by 

■the  terms  of  the  mortgage  deed.(2;2;) 

On  a  sale  by  a  mortgagee  under  this  power,  or  a  similar  Mortgagor's 

power  given  by  the  mortgage  deed,  the  concurrence  of  the  gai'e  u^der^  ° 

mortgagor,  or  of  any  other  person  having  an  interest  in  the  power  not 

needed. 

(y)  See  ante,  p.  221,  note  (c).  • 

(2)  The  Act  empowers  the  mortgagee,  when  the  power  of  sale  has  become 
exercisable,  to  recover  from  any  person  not  having  an  interest  prior  to  the  mort- 
gage, such  documents  of  title  to  the  land  as  the  purchaser  would  be  entitled  to 
require  from  him  :  s.  21  (7). 

(yy)  Except  that,  in  the  case  of  copyhold  or^customary  land,  the  legal  right  to 
admittance  is  not  to  pass  by  a  deed  under  this  provision,  unless  a  deed  is  other- 
wise sufficient  by  law  or  custom  :  s.  21  (1).  {zz)  Ss.  21,  22. 
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land  subsequent  to  that  of  the  mortgagee,  is  not  necessary, 
and  cannot  be  required  by  the  purchaser. (ct)      And  the  pur- 
chaser is  not  liable  to  the  mortgagor  in  case  of  any  im- 
propriety or  irregularity  in  the  exercise  of  the  power,  of 
which  the  purchaser  had  not  actual  notice ;  the  mortgagor's 
only  remedy,  in  such  case,  being  against  the  mortgagee  per- 
sonally. (&)      But  if  the  purchaser  buys  with  knowledge  of 
facts  that  render  the  sale  improper,  the  transaction  may  be 
set  aside  at  the  instance  of  the  mortgagor,  unless  the  latter 
has  waived  his  right  to  object  to  the  sale.(c) 
Duty  of  mort-        The  mortgagee  should  have  regard,  in  selling,  to  the  inter- 
gagee  selling,    ^^^g  ^^  ^j^^  mortgagor,  as  well  as  to  his  own  claims — to  the 
extent,  at  least,  that  he  must  not,   in   selling,  wilfully  or 
recklessly  sacrifice  the  estate ;  though  he  is  not  otherwise 
liable  merely  by  reason  of  the  price  obtained  being  less  than 
the  value  of  the  estate.(d)     He  cannot,  on   selling,  acquire 
Cannot  sell       the  estate  himself  as  purchaser.(6)     And  if  he  sells  after 
amounulue.°   tei^der  of  the  amount  due  to  him,  the  sale  will  be  set  aside 
as  against  him,  and  as  against  a  purchaser  with  notice  of 
the  tender. (/) 
Trust  of  If  a  mortgagee,  selling  under  a  power  of  sale,  have  notice 

from  sale"^'^'""  of  any  subsequent  mortgage  or  charge  on  the  land,  he  must 
under  power.  ]iold  the  surplus  in  trust  for  the  person  of  whose  mortgage 
he  has  notice,  in  preference  to  paying  it  to  the  mortgagor ; 
and  if  he  have  notice  of  more  than  one  such  mortgage, 
there  will  be  a  trust  for  the  mortgagees  according  to  their 
priorities.  (^) 

(a)  Corder  v  Morgan,  18  Ves.  344. 

(b)  See  Bicker  v.  Angerstein.  3  Ch.  D.  600,  45  L.  J.  Ch.  754,  24  W.  R.  844  ; 
Hook  V.  Smith,  17  Ch.  D.  434,  50  L.  J.  Ch.  576,  45  L.  T.  38,  29  W.  R.  601. 
And  see  s.  21  (2)  cf  the  Codvejancing  Act,  1881. 

(c)  See  Parkinson  v.  Banbury,  1  Dr.  and  Sm.  143,  2  D.  J.  &  S.  450,  L.  R.  2 
H.  L.  1  ;  Selwyn  v.  Gar/it,  38  Ch.  D.  273,  57  L.  J.  Ch.  609,  59  L.  T.  233,  36 
W.  R.  513  ;  In  re  Thompson  and  HoU,  44  Ch.  D.  492,  59  L.  J.  Ch.  651,  62 
L.  T.  651,  38  W.  R.  524. 

{d)  Per  Lindley,  L.  J.,  Kennedy  v.  De  Tr afford  [1896],  1  Ch.  762  ;  see  also 
Warner  v.  Jacobs,  20  Ch.  D.  220 ;  Farrar  v.  Farrar's,  Limited,  40  Ch.  D. 
395  ;  Bailey  v.  Barnes  [1894],  1  Ch.  25.  As  to  mortgagee's  liability  for  loss 
through  misiiescription  of  the  property  on  selling,  see  Tomlin  v.  Lnux,  41  Ch,  D. 
573 ;  43  Ch.  D.  191. 

(c)  Sug.  V.  &  P.  65,  67.     See  Henderson  v.  Astwood  [1894],  A.C.  150. 

(/)  Jenkins  v.  Jones,  2  GiflF.  99;  Martinson  v.  Clowes,  21  Ch.  D.  867, 
61  L.  J.  Ch.  594,  46  L.  T.  882,  30  W.  R.  795. 

(g)  Coote,  Mortg.  283  ;  Tanner  v.  Heard,  23  Beav.  656.  The  rule  is  the 
same  where  the  sale  is  by  the  mortgagor  and  mortgagee  jointly  :   West  London 
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If  the  sale  take  place  after  the  death  of  the  mortgagor,  any  Right  to 
surplus  that  would  have  been  payable  to  him,  had  he  then  ^^^^"^  °?  ^'® 
been  living,  will  be  payable  to  the  person  in  whom  the  equity  gagor's  death. 
of  redemption  has  become  ve8ted.(7i^) 

As  the  power  of  sale  given  by  the  Conveyancing  and  Law  Sale  where  no 
of  Property  Act,  1881,  does  not  apply  where  the  mortgage  is  statutory  or 

■'•'  rr  J  oo  express  power; 

made  otherwise  than  by  deed,  the  mortgagee  in  such  case  by  order  of  the 
cannot  sell,  unless  under   an   express  power  given  by  the  ygyancin^Tct 
mortgage  instrument,  or  by  virtue  of  an  order  of  the  Court.  I88i,  hereon. 
By  the  above  Act,  in  any  action,  whether  for  foreclosure, 
redemption,  sale,  or  the  raising  and  payment  in  any  manner 
of    mortgage-money,   the   Chancery   Division   of  the   High 
Court,  on  the  request  of  the  mortgagee,  or  of  any  person 
interested  in  the  mortgage- money  or  in  the  right  of  redemp- 
tion, may  direct  a  sale  of  the  mortgaged  estate  on  such  terms 
as  it  thinks  fit.(t)      Under  this  enactment  a  sale  may  be 
directed,  though  the  mortgage  be  merely  by  deposit,  without 
any  written  agreement  or  memorandum. (j) 

Where  the  mortgagor  is  a  bankrupt,  the  Court  of  Bank-  Sale  by  order 
ruptcy  may,  on  the  mortgagee's  application,  order  a  sale  of  Ba^itruptcy 
the  mortgaged  land  ;  and,  at  any  such  sale,  the  mortgagee 
may  bid  and  purchase.      But  a  mortgagee  who  has  a  power 
of  sale  may,  of  course,  sell  under  his  power,  notwithstanding 
the  mortgagor's  bankruptcy.  (I) 

Where,  after  sale  of  mortgaged  land,  the  legal  estate  Mortgagor 
remains  in  the  mortgagor,  he  will  hold  it  in  trust  for,  and  be  ^^^  ^ 
bound  to  convey  it  to,  the  purchaser.(0  trustee  after 

sale. 

(S)  The  right  of  foreclosure  is  incident  to  every  mort-  (5)  Foreclosore. 
gage.(m)      Foreclosure   is   a  judicial  process  by  which,  on 

Commercial  Bank  v.  Beliance  Permanent  Buildiny  Society,  27  Ch.  D.  187, 
29  Ch.  D.  954. 

(h)   Wright  v.  Rose,  2  S.  &  S.  323  ;  Bourne  v.  Bourne,  2  Hare  35. 

(i)  44  &  45  Vict.  c.  41,  s.  25  ;  Brewer  v.  Square  [1892],  2  Ch.  111.  See 
also  8.  5,  under  which  money  may,  by  leave,  be  paid  into  court  to  meet  existing 
incumbrances,  and  the  land  may  be  thereupon  sold  iree  from  incumbrances. 

(;■)  Wade  v.  Wilson,  22  Ch.  U,  235,  52  L.  J.  Ch.  399,47  L.T.  696,  31  W.R. 
237  ;   Oldham  v.  Stringer,  51  L.  T.  895,  33  W.  R.  251. 

(Z.)  Bankruptcy  Rules,  1886,  rr.  73-77  ;  and  see  post,  pp.  454,  459. 

(I)  An  equitable  mortgagee,  selling  under  the  power  given  by  the  Convey- 
ancing Act,  1881,  cannot  himself  convey  the  legal  estate  to  the  purchaser  l»y 
virtue  of  his  power  ot  iaie  :  Jn  re  Hodson  and  Howes'  Contract,  35  Ch.  D.  668. 

(m)  But  securities  by  way  of  trust  for  sale  cannot  be  foreclosed  {ante,  p.  232), 
nor  could  the  ancient  vivuvi  vadium  (ante,  p.  222). 
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failure  in  payment  of  the  sum  due  under  a  mortgage,  within 
a  certain  period,  the  equity  of  redemption  is  barred  or 
extinguished ;  with  the  result  that  the  estate  or  interest, 
which  was  previously  a  security  merely  for  the  debt,  is 
thenceforth  held  by  the  mortgagee  as  owner,(w)  A  mortgagee 
may  commence  proceedings  for  foreclosure  at  any  time  after 
the  day  named  for  payment  in  the  mortgage  instrument,  and 
while  any  sum  remains  owing  on  the  security.  An  account 
is  taken,  by  direction  of  the  Court,  of  the  amount  due  under 
the  mortgage  for  principal,  interest,  and  costs ;  and  the 
mortgagor  is  allowed  six  months,  after  the  amount  has  been 
ascertained,  within  which  he  may  redeem  the  mortgage.  On 
default  in  payment  within  that  time,  the  mortgagee  is  entitled 
(unless  the  Court  gives  further  time  for  payment)  to  a  final 
order  of  foreclosure ;  whereby  he  becomes  absolutely  the 
ovvner  of  the  mortgaged  estate,  and  is  entitled  to  have  the 
legal  estate  in  the  land  conveyed  to  him,  if  (the  mortgage 
being  equitable)  it  remains  in  the  mortgagor ;  (o)  unless,  in- 
deed, the  Court,  for  special  reasons,  orders  the  foreclosure  to 
be  opened — that  is,  gives  the  mortgagor  a  further  right  to 
redeem,(^)  To  proceedings  for  foreclosure  of  a  mortgage,  all 
persons  having  incumbrances  subsequent  to  the  mortgage 
should  be  made  parties,  since  they  all  have  a  right  to  redeem 
the  mortgage ;  and  any  who  are  not  made  parties  will  not  be 
bound  by  the  foreclosure,  even  though  the  mortgagee  had  no 
notice  of  their  claim8.(2')  But  a  mortgagee  may  foreclose, 
without  making  a  prior  mortgagee  a  party  to  the  proceed- 


{u)  Proceedings  for  foreclosure  or  redemption  of  mortgages  are  taken  in  the 
Chancery  Division  of  the  High  Court :  Judicature  Act,  1873  (36  &  37  Vict, 
c.  66),  s.  34.  Formerly  an  action  was  necessary  for  either  purpose  ;  but  now  an 
application  to  a  Judge  in  chambers  by  summons  is  sufiBcient :  Ord.  Iv.  r.  5  a. 
The  County  Courts  have  also  jurisdiction  where  the  amount  secured  by  the 
mortgage  does  not  exceed  £500  :  51  4  52  Vict.  c.  43,  s.  67. 

(o)  Lees  v.  Msher,  22  Ch.  D.  283,  31  W.  K.  94. 

(p)  As  to  where  this  will  be  done,  see  Fisher,  Mortg.,  956 ;  Coote,  Mortg. 
1107  ;  Camphea  v.  Holyland,  7  Ch.  D.  166,  47  L.  J.  Ch.  145,  26  W.  R.  109 ; 
Taylor  v.  Mostyn,  33  Ch.  D.  226,  55  L.  J.  Ch.  893,  55  L.  T.  651. 

{(])  See  Coote,  Mortg.  1094.  As  to  the  time  allowed  for  redemption  where 
there  are  subsequent  incumbrances,  see  Bartlett  v.  Bees,  L.  R.  12  Eq.  395,  40 
L.  J.  Ch.599, 19  W.  R.  1046  ;  General  Credit,  <&c.,  Co.  v.  Okgg,  22  Ch.  D.  549, 
52  L.  J.  Ch.  297,  48  L.  T.  182,  31  W.  R.  421  ;  Smith  v.  Olding,  25  Ch.  D.  462, 
64  L.  J.  Ch.  250,  50  L.  T.  357,  32  W.  R.  386  ;  Mutual  Life  Assurance  Society 
V.  Langley,  26  Ch.  D.  686,  51  L.  T.  284,  32  W.  R.  792  ;  Piatt  v.  Mendel,  27 
Ch.  D.  246,  54  L.  J.  Ch.  1U5,  51  L.  T.  424,  32  W.  R.  918  ;  Dohle  v.  ManUy, 
28  Ch.  D.  664,  54  L.  J.  Ch.  636,  52  L.  T.  246,  33  W.  R.  409. 
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ings ;  and  he  will  then  hold  subject  to  the  prior  mort- 
gage, (r)  It  has  been  seen  that,  in  an  action  for  foreclosure 
of  a  mortgage,  the  Court  may  direct  a  sale  in  lieu  of  fore- 
closure.(s) 

It  may  be  here  mentioned  that  the  different  remedies  of  a  Mortgagee 
mortgagee,  including  his  right  to  sue  the  mortgagor  per-  Ss^remedies*" 
sonally  for  the  debt,  may  be  all  pursued  at  the  same  time ;  concunently. 
though   the  whole   amount  eventually  recovered  must  not 
exceed  what  is  due  under  the  security.     Thus,  if  on  a  sale  of 
the  estate  there  is  a  deficiency,  the  mortgagee  may  sue  the 
mortgagor  for  the  balance.     And  even  after  foreclosure  the 
mortgagee  may  be  entitled  to  sue  the  mortgagor,  on  the 
ground  that  the  value  of  the  estate  is  less  than  the  amount 
of  the  debt ;  but  by  so  doing  he  opens  the  foreclosure — that 
is,  gives  the  mortgagor  a  further  right  to  redeem.      Hence, 
the  mortgagee  cannot  sue  after  foreclosure,  if  he  has  alienated 
the  estate.(^) 

(v.)  Trajisfer  of  Mortgages. — A  mortgagee  may  alienate  his  Modes  of. 
security,  either  inter  vivos  or  by  will.  An  absolute  alienation 
inter  vivos,  usually  called  a  transfer,  of  a  mortgage,  com- 
prises an  assignment  of  the  mortgage  debt,  and  a  convey- 
ance of  the  mortgaged  estate  or  interest,  or — if  the  estate 
be  copyhold — a  covenant  for  its  surrender  in  favour  of  the 
transferree,  and  (if  necessary)  for  the  previous  admittance 
of  the  mortgagee.(^i)  The  estate  is  transferred  subject  to 
the  existing  equity  of  redemption ;  or  sometimes,  where  the 
mortgagor  concurs  in  the  transfer,  with  a  new  proviso  for 
redemption.  Where  the  land  is  copyhold,  the  transfer  is 
completed  by  the  admittance  of  the  mortgagee,  and  a  con- 
ditional surrender  by  him  to  the  use  of  the  transferree ;  or 
sometimes,  by  a  new  conditional  surrender  by  the  mortgagor 
to  the  transferree  ;  the  previous  surrender  being  discharged 
by  memorandum  for  that  purpose,  entered  on  the  court 
rolls,  (v) 

(r)  Coote,  Mortg.  1094.  (s)  Ante,  p.  245 

(t)  Lockhart  v.  Hardy,  9  Beav.  349  ;  and  see  ante,  p.  225. 

(u)  See  as  to  the  couvej  ance  of  copyholds  by  surrender  and  admittance,  liost, 
P,  369. 

{v)  See  further  as  to  the  forms  of  transfer  of  mortgages,  2  pt.  2  Davidson 
Conv.,  Introd,  s.  4  ;  Elphinstone,  Conv.  ch.  9. 
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Where  mort-         If  the  mortgagor  is  not  a  party  to  the  transfer,  the  trans- 
gagor  not  a       ferree  should  inquire  of  him  the  amount  of  the  mortarage 

party  to  trans-  ^  . 

fer.  debt,  and  give  him  notice  of  the  transfer.     For  if  before  the 

transfer,  or  afterwards,  but  before  notice  of  it  has  been  given 
to  the  mortgagor,  the  latter  pays  the  whole  or  any  part  of  the 
debt  to  the  mortgagee,  he  will,  to  that  extent,  be  discharged 
from  liability  to  the  transferree.  And  whatever  the  mortgagor, 
before  he  has  notice  of  the  transfer,  can  claim  by  way  of  set- 
off against  the  mortgagee,  he  can  claim  equally  against  the 
transferree.  (w) 
Transferee  A  transferree  of  a  mortgage,  who  has  given,  as  the  con- 

entitled  to  full  gi(Jei.ation  for  the  transfer,  a  smaller  sum  than  the  amount 
amount  ' 

secured  by        due   under   the   mortgage,  is   not   thereby  precluded  from 
mortgage.        claiming  the  full  sum  due  under  the  8ecurity.(a^) 
Transfer  of  A  mortgage  made  in  the  concise  form  sanctioned  by  the 

l&ce  °^^^°^ '  Conveyancing  and  Law  of  Property  Act,  1881,  may  be  trans- 
ferred by  a  short  form  of  deed,  expressed  to  be  made  by  way 
of  statutory  transfer  of  mortgage. (2^) 
Mortgage  by  It  has  been  held  that  a  mortgagee  by  deposit  of  title-deeds 

t^Tf  \°bl  b    ^^^^ot  effect  a  transfer  of  the  mortgage  by  a  parol  voluntary 
parol.  gift,  with  delivery  of  the  deed8.(2;). 

Sub-mortgage.  An  alienation  of  a  mortgage  may  be  made  by  way  of  '  sub- 
mortgage ' — that  is,  as  a  security  for  money  due  from  the 
mortgagee  to  the  alienee,  A  sub-mortgage  usually  vests  in 
the  sub-mortgagee  all  the  rights  and  powers  of  the  original 
mortgagee,  subject  to  a  proviso  for  redemption.  The  proviso 
for  redemption  contained  in  the  original  mortgage,  of 
course,  continues  in  force ;  and,  on  redemption  under  that 
proviso,  the  sub-mortgagee  receives  the  money,  and  deducts 
the  debt  due  to  him,  paying  the  balance  to  the  original 
mortgagee,  (a) 

{w)  Coote,  Mortg.  723  ;  In  re  Lord  Soutliampton'B  Estate,  16  Ch.  D.  178, 
50  L.  J.  Ch.  218,  43  L.  T.  687,  29  W.  R.  231  ;  but  see  Bickerton  v.  Waller, 

31  Ch.  D.  151,  55  L.  J.  Ch.  227,  53  L.  T.  731,  34  W.  il.  141  ;  Hall  v.  Heioard, 

32  Ch.  D.  430,  55  L.  J.  Ch.  604,  54  L.  T.  810,  34  W.  E.  571. 

(x)  An  exception  occurs  where  a  trustee  buys  up  a  mortgage  on  the  estate  of 
the  cestui  que  trust,  for  less  than  its  nominal  amount ;  in  such  case,  the  trans- 
ferree can  claim  under  the  mortgage  only  the  amount  actually  paid  by  him. 

{y)  44  &  45  Vict.  c.  41,  s.  27,  and  sched.  3.  As  to  the  statutory  form  of 
mortgage,  see  ante,  p.  231. 

(z)  Ee  Richardson,  30  Ch.  D.  396,  55  L.  J.  Ch.  741,  53  L.  T.  746,  34  W.  B, 
286. 

(a)  See  further  as  to  sub-mortgages,  2  pt.  2  Davidson,  Conv.  138. 
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(4)  Determination  of  Mortgages. — Bedemption  and  Be-  Modes  of 
conveyance. — The  various  ways  in  which  a  mortgagor's  equity  <ietermination. 
of  redemption  may  be  lost  or  extinguished  have  been  already 
noticed.  (5)  The  determination  of  a  mortgage  through  re- 
demption of  the  estate  by  the  mortgagor,  and  the  right  to 
a  reconveyance  of  the  estate  on  redemption,  are  here  con- 
sidered, (c) 

The  mortgage  may  be  redeemed  (d)  on,  or  at  any  time  Redemption, 
after,  the  day  stated  in  the  mortgage  instrument  as  the 
date,  or  earliest  date,  for  payment  of  the  mortgage  debt,  (e) 
and  during  the  subsistence  of  the  equity  of  redemption,  by 
payment  to  the  mortgagee  of  the  amount  due  on  the 
security.  Unless  the  debt  is  paid  at  the  time  named,  as 
above,  for  its  payment,  the  mortgagee  is  entitled  to  six 
months'  notice  before  payment,  or  to  six  months'  interest  in 
lieu  of  notice  (/) — except  where  the  mortgage  is  an  equitable 
mortgage  by  deposit  of  title-deeds,  in  which  case  the  form 
of  the  security  raises  a  presumption  that  the  loan  is  merely 
temporary. (^)  But  the  mortgagee  is  not  entitled  to  such 
notice,  or  interest,  if  he  demands  immediate  payment  of,  or 
sues  for,  the  debt,  (A)  or  if  he  has  entered  into  possession  of 
the  land.(z)  And  if  he  sues  to  recover  possession  of  the 
land  from  the  mortgagor,  the  Court  may  stay  the  proceedings 
in  the  action,  and  compel  a  reconveyance  of  the  land,  on 
payment  of  the  debt  with  interest  and  costs.(y) 

The  mortgagor  (k)  may,  if  necessary,  apply  to  the  Court  to  Redemption 
enforce  his  right  of  redemption  ;  (Z)  and  in  such  proceedings  f^  n     ^  f 

or  sale  under 

(6)  See  ante,  p.  224.  Conveyancing 

(c)  A  mortgage  may  also  be  deternained  through  the  operation  of  the  Statutes        ' 
of  Limitation.     This  subject  is  treated  of  hereafter,  as  a  mode  of  transfer  of 
estates  :  see  pt.  3,  ch.  8. 

(d)  As  to  the  persons  who,  besides  the  mortgagor,  are  entitled  to  redeem  the 
mortgage,  see  atite,  p.  225. 

(e)  Broum  v.  Cole,  14  Sim.  428. 

(/)  Sharpneli  v.  Blake,  2  Eq.  Cas.  Abr.  603,  pi.  34. 

(g)  Fitzgerald's  Trustees  v.  Mellersh  [1892],  1  Ch.  385. 

(A)  Letts  y.  Hutchins,  L.  R.  13  Eq.  176;  In  re  Akoch,  23  Ch.  D.   372,  49 

L,  T.  240  ;  Smith  v.  Smith  [1891],  3  Ch.  550. 

(i)  BovUl  V.  JEhidle  [1896],  1  Ch.  648. 

(j)  15  &  16  Vict.  c.  76,  s.  219. 

(k)  See  supra,  note  {d ). 

(i)  As  to  the  Court  in  which  the  proceedings  are  to  be  taken,  and  the  mode 
of  proceeding,  see  ante,  p.  246,  note  (»). 
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he  may,  under  the  Conveyancing  and  Law  of  Property  Act, 
1881,  have  an  order  for  sale  of  the  land,  instead  of  redemp- 
tion ;  or  the  Court  may  (as  has  been  mentioned)  order  a  sale, 
on  the  request  of  any  person  interested  in  the  mortgage- 
money  or  in  the  right  of  redemption. (m)  Where  redemption 
is  ordered,  an  account  is  directed  to  be  taken  of  what  is  due 
to  the  mortgagee  ;  and  it  is  ordered  that,  on  payment  by  the 
mortgagor  within  six  months  after  the  amount  due  has  been 
ascertained,  the  estate  be  reconveyed  to,  or  otherwise  re- 
vested in,  the  mortgagor,  discharged  from  the  mortgage  ;  but 
that,  if  the  money  be  not  paid  within  that  time,  the  action  be 
dismissed.(^)  In  the  case  of  a  legal  mortgage,  the  dismissal 
of  an  action  for  redemption,  on  non-payment  of  the  money 
within  the  appointed  time,  is  equivalent  to  a  foreclosure  of  the 
mortgage.(o) 
Reconveyance.  When  the  amount  due  under  the  mortgage  has  been  paid 
off,  or  received  out  of  the  rents  or  profits  of  the  land,  and  the 
mortgage  is  thus  extinguished,  the  legal  estate,  if  any,  vested 
in  the  mortgagee,  is  held  by  him  in  trust  for  the  mortgagor  :(^) 
who  may  accordingly  require  that  it  be  reconveyed  to  him, 
discharged  from  the  mortgage.  Where,  on  a  mortgage  of 
copyholds  by  conditional  surrender,  the  mortgagee  has  not 
been  admitted,  there  is  no  reconveyance,  as  the  surrender 
is  made  void  by  entry  of  a  memorandum  of  satisfaction  on 
the  court  rolls.  And  so,  in  the  case  of  an  equitable 
mortgage,  the  interest  of  the  mortgagee  in  the  land  is 
extinguished  by  the  mere  payment  of  the  debt,  and  no 
reconveyance  is  needed. (g-)  And  where  a  mortgage  by  a 
tenant  in  fee  simple  has  been  made  by  demise  of  the  land 
to  the  mortgagee  for  a  term  of  years,  the  payment  of  the 
debt  extinguishes  the  mortgagee's  interest  in  the  land,  since 
the  term  thereupon  becomes  a  satisfied  term.(r) 

(m)  44  &  45  Vict,  c,  41,  s.  25  ;  ante,  p.  245. 

{n)  See  Hallett  v.  Furze,  31  Ch.  D.  312. 

(o)  Coote,  Mortg.  1187.  This  rule  does  not  apply  to  an  equitable  mortgage 
by  deposit  of  title-deeds  :  Marshall  v.  Shrewsbury,  L.  R.  10  Cli.  App.  250, 
44  L.  J.  Ch.  302. 

(p)  Fisher,  Mortg.  962.      As  to  the  operation  of  the  Statute  of  Limitations 
in  such  case,  see  post,  pp.  443,  note  {i),  445. 
(g)  Fisher,  Mortg.  966,  968. 

(r)  Fi&lier,  Mortg.  966  :  as  to  such  mortgages,  see  ante,  p.  231 ;  and  as  to 
satisfied  terms,  see  ante,  pp.  106,  107. 
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A  reconveyance  of  a  mortgage  made  in  the  concise  form  Statutory  re- 
sanctioned  by  the  Conveyancing  and  Law  of  Property  Act,  ^°°^®y*'^'=®- 
1 881,  may  be  effected  by  a  short  form  of  deed,  expressed  to 
be  made  by  way  of  statutory  reconveyance  of  mortgage. (s) 

Formerly,  a  mortgagee  could  not  be  compelled,  on  being  Transfer  in 
paid  off,  to  reconvey,  at  the  request  of  the  person  redeem-  ye^ance'^nder 
ing,  to  some  other  person  ;  unless,  indeed,  the  proviso  for  Conveyancing 
redemption  contained  a  stipulation  to  that  efEect.(^)     But  jggg' 
the    Conveyancing    and    Law    of    Property  Act,    1881,  as 
amended    by    the    Conveyancing  Act,    1882,    provides,    in 
effect,   that    the   mortgagor,   or    other    person   entitled   to 
redeem,  may,  on  redeeming,  require  the  mortgagee  (unless 
he  is,  or   has  been,  in   possession)  to   assign  the  debt   and 
convey  the  estate  to  any  third  person,  notwithstanding  any 
stipulation  to  the  contrary.(^t) 


Sect.  II. — Rights  under  Equitable  Charges 
AND  Liens. 

Deflnitions. — An  '  equitable  charge '  may  be  defined  as  an  Equitable 
agreement,  declaration,  or  direction,  whereby  real  or  personal  °  ^^^^' 
estate  is  expressly  or  constructively  made  liable,  otherwise 
than  by  way  of  mortgage,  to  the  discharge  of  some  pecu- 
niary burden — as  a  debt,  or  legacy,  or  the  portion  of  a 
widow  or  child ;  or  is  declared  to  be  subject  to  a  lien  for 
securing  the  same.('y) 

An  '  equitable  lien  '  differs  from  a  charge,  in  that  it  is  Equitable  lien, 
not  created  by  express  provision,  but  arises  by  mere  opera- 
tion of  law.  It  may  be  defined  as  an  obligation  which,  by 
force  of  a  rule  of  equity,  and  not  by  express  contract  or 
direction,  binds  real  or  personal  estate  for  the  discharge  of 
a  debt  or  engagement.('w;)     As  being  recognised   in  equity 


(s)  44  &  45  Vict.  c.  41,  s.  29,  and  sched.  3.     As  to  the  statutory  form  of 
mortgage,  see  ante,  p.  231. 

(t)  Fisher,  Mortg.  962. 

(m)  44  &  45  Vict.  c.  41,  s.  15 ;  45  &  46  Vict,  c.  39,  s.  12.     See  Teevan  v. 
Smith,  20  Ch.  D.  724,  51  L.  J,  Ch.  621,  47  L.  T.  208,  30  W.  R.  716. 

(u)  Fisher,  Mortg.  84. 

(mj)  Ibid.  107.     An  express  contract  for  a  lien  excludes  such  a  lien  as,  but 
for  the  contract,  might  have  arisen  by  force  of  law  {ibid. ). 
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only,  it  is  to  be  distinguished  from  a  legal  lien — i.e.,  a  lien 
which  is  valid  by  the  common  law,  as  well  as  in  equity.  A 
legal  lien  applies  to  chattels  only,  and  is  merely  a  right  to 
retain  possession  of  another's  chattel,  till  money  due  from 
the  latter  is  paid. (a?) 
Effect  of  A  security  by  way  of  equitable  charge  or  lien  gives  rise 

charge  or  lien,  ^^q  q.  trust,  either  implied  or  constructive,  in  favour  of  the 
person  entitled  to  the  charge  or  lien,  to  the  extent  necessary 
for  the  realisation  of  the  sum  secured ;  and  it  is  enforceable 
by  sale  of  the  whole,  or  part,  as  the  case  may  require,  of 
the  estate,  under  the  decree  or  order  of  the  Cowct.Q/)  And 
the  holder  of  a  charge  created  by  deed  for  securing  money 
is  apparently  entitled  to  such  of  the  remedies  given  by  the 
Conveyancing  and  Law  of  Property  Act,  1881,  to  mort- 
gagees, under  mortgages  made  by  deed,  as  are  applicable  to 
a  charge,  namely,  the  appointment  of  a  receiver,  and  sale  of 
the  land.(2;)  But  the  remedy  by  foreclosure  is  not 
applicable  to  a  charge  or  lien,  as  distinguished  from  a 
mortgage,  (a) 

Instances. — An  instance  of  an  equitable  charge,  of 
common  occurrence,  is  where  debts  or  legacies  are  charged 
by  will  upon  land  of  the  testator. (A)  A  charge  upon  land 
is  frequently  created,  also,  as  security  for  a  debt,  in  lieu  of  a 
mortgage.  ^ 

Instances  of  equitable  liens  are  the  lien  of  a  trustee  upon 
the  trust  estate  for  his  expenses,  or  other  moneys  properly 
laid  out  by  him ;  (c)  the  lien  of  one  of  two  joint  owners  of 


{x)  2  Spence,  Eq.  Jur.  196. 

(y)  Fisher,  Mortg.  484;  Hope  v.  Booth,  1  B.  &  Ad.  498;  Att.-Gen.  v. 
Sittivgbmrtie,  tCc,  Rij.  Co.,  L.  R.  1  Eq.  636,  35  L.  J.  Ch.  318,  14  L.  T.  92, 
14  W.  R.  414.  By  the  Judicature  Act,  1873  (36  &  37  Vict.  c.  66),  s.  34,  pro- 
ceedings for  sale  and  distribution  of  the  proceeds  of  property  subject  to  a  lien  or 
charge,  are  assigned  to  the  Chancery  Division  of  the  High  Court  of  Justice. 
The  County  Courts  have  jurisdiction  where  the  amount  of  the  charge  or  lien 
does  not  exceed  £500  :  5i  &  52  Vict.  c.  43,  s.  67. 

{z)  In  the  Conv.  Act,  1881  (44  &  45  Vict.  c.  41),  the  term  mortgage  includes 
any  charge  on  property  for  securing  money,  &c.  ;  see  sect.  2  (vi.).  As  to  the 
remedies  given  by  this  Act  to  mortgagees,  see  ante,  pp.  242,  245. 

(a)  lie  Owen  [1894],  3  Ch.  220,  226  ;  cf.  Sadler  v.  Worley  [1894],  2  Ch.  170« 
where  the  charge  created  by  a  mortgage  debenture  of  a  company  was  held  to  be 
enforceable  by  ibreclosure. 

(6)  As  to  which,  see  ante,  p.  179. 

(c)  See  ante,  p.  194,  and  In  re  Pumfrey,  22  Ch.  D.  255,  52  L,  J.  Ch.  228, 
48  L.  T.  516,  31  W.  R   195. 
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land  on  the  whole  of  the  land,  for  the  cost  of  improvements 
effected  by  him  thereon ;  (<Z)  the  lien  of  a  tenant  for  life  of 
land,  or  his  personal  representatives,  for  money  expended  by 
the  tenant  in  discharging  mortgages  or  charges  on  the 
land.(e) 

Another  instance  of  an   equitable  lien  is  the   lien   of  a  Vendor's  lien 
vendor  of  land,   in  respect  of  the  purchase-money.      The  p°ur°ha^e- 
vendor  of  land  has  a  lien  on  the  land  for  the  whole,  or  any  money. 
part,  of  the  purchase-money  remaining  unpaid  ;  even  where 
the  land  has  been  conveyed  to  the  purchaser,  and  possession 
has  been  taken  by  him  ;  and  though  the  vendor  has,  in  the 
deed  of  conveyance,  acknowledged  the  receipt  of  the  pur- 
chase-money.    This  lien  binds  the  land,  not  only  as  against 
the  purchaser  himself,  but  also  as  against  any  subsequent 
owner,  except  a   purchaser  for   value  who  has  acquired  the 
legal  estate  in  the  land  without  notice  that  the  money  was 
unpaid.      The    lien     may   be    excluded,    however,    by    the 
express  terms,  or  manifest  intention,  of  the  contract  between 
the  parties ;  and  it  may  be  discharged  by  the  vendor  taking 
other  security  in  substitution  for  it.(/) 

The    application    of  the  Real  Estate  Charges  Act,  1854  Application  of 
(commonly  called   Locke   King's   Act)  and  the    subsequent  ^"^  ^^  ^g°f  ^ 
amending  Acts,  to    a  vendor's    lien   for   unpaid  purchase-  dor's  lien, 
money  of  land,    may   here   be  noticed.(^)     A  vendor's  lien 
having  been  held  not  to   be  a  charge  by  way  of  mortgage, 
within  the  meaning  of  the  principal  Act,(^)  the  first  amend- 
ing Act  enacted  that,  in  the  construction  of  that  Act  and 
the  principal  Act,  the  word  mortgage  should  be  deemed  to 
extend  to  any  lien  for  unpaid  purchase-money  upon  lands 
or  hereditaments  purchased  by  a  testator.      This  enactment 
was  held  not  to  extend  to  a  lien  for  purchase- money  on  land 
purchased   by  a   person  who  died  intestate. (i)      The  later 
amending  Act,  however,  expressly  extends  the  operation  of 

{d)  See  Lake  v.  Gibson,  1  Eq.  Cas.  Abr.  290,  1  Lead.  Cas.  Eq.  215  ;  and 
ante,  p.  159. 

(e)  See  hereon,  Lewin,  825  ;  Forbes  v.  Moffat,  18  Ves.  384  ;  S.  C.and  notes, 
Tudor  R.  P.  C.  943. 

(/)  As  to  the  vendor's  lien,  see  Maekreth  v.  Symmons,  15  Ves.  329 ;  S.C, 
and  notes  thereto,  1  Lead.  Cas.  Eq.  355  ;  and  see,  as  to  notice,  ante,  p.  200. 

(g)  17  &  18  Vict.  c.  113,  amended  by  30  &  31  Vict.  c.  69,  and  40  &  41 
Vict.  c.  34.     As  to  these  Acts,  see  ante,  pp.  226,  227. 

(h)  Hood  V.  Bood,  3  Jur.  N.  S.  684. 

(i)  Harding  v.  Harding,  L.  R.  13  Eq.  493,  41  L.  J.  Ch.  523,  26  L.  T.  656. 
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the  preceding  Acts  to  the  case  of  a  person  dying  intestate 
after  the  31st  December  1877,  seised,  or  possessed  of,  or 
entitled  to,  any  land  or  hereditaments  charged  with  a  lien 
for  unpaid  purchase-money.  The  effect  of  this  legislation 
is  that,  where  the  price  of  land  purchased,  or  contracted  to 
be  purchased,  has  not  been  paid  at  the  death  of  the  pur- 
chaser, the  purchase-money  will  not,  as  between  the  different 
persons  claiming  under  the  deceased,  be  payable  (as  it  was 
before  the  Acts)(y)  out  of  that  part  of  the  deceased  pur- 
chaser's estate  which  is  applicable  in  discharge  of  his  debts 
generally,  in  exoneration  of  the  purchased  land  ;  but  the 
person  who  acquires  the  purchaser's  estate  in  the  land, 
or  his  equitable  interest  under  the  contract,(/i;)  either  under 
his  will  or  on  his  intestacy,  will  take  it  subject  to  payment 
of  the  purchase-money  ;  unless  the  deceased  has  expressed 
a  contrary  intention  within  the  meaning  of  the  Acts.(/) 
Purchaser's  A  lien,  similar  to  that  of  the  vendor  of  land  for  unpaid 

lien  for  pur-     purchase-money,  arises  in  favour  of  the  purchaser  of  land, 
deposit.  where  the  contract  for  the  sale  of  the  land  is  rescinded,  in 

respect  of  any  deposit  or  purchase-money  that  has  been  paid 
by  him ;  unless  such  lien  is  excluded  by  the  terms  of  the 
contract,  (i??,) 
Charges  or  As  will  be  Seen  in  the  next  section,  charges  or  liens,  in 

ment  debts^^    the  nature  of  equitable  liens,  have  been  given  by  statutes  in 
respect  of  judgment  and  Crown  debts. 

Mode  of.  Alienation. — Equitable  charges  and  liens  are  assignable 

in  the  same  way,  and   subject   to  the  same  rules,  as  other 
equitable  interests,  (w) 


Sect.  III. — Eights  in  Respect  of  Judgment  Debts. 

Definition  of  Definition. — A  'judgment  debt'    is    a    sum    of   money 

debt  adjudged,  by  the  sentence  of  a  court  of  record,  to  be  due  to  a 

(;■)  Hudson  v.  Cooh,  L.  R.  13  Eq.  417,  41  L.  J.  Ch.  306,  26  L.  T.  180,  20 
W.  K.  407. 

{k)  See  ante,  p.  199. 

(I)  In  re  Cockcroft,  24  Ch.  D.  94,  52  L.  J.  Ch.  811  ;  In  re  Kershaw,  Dralce 
V.  Kershaw,  37  Ch.  D.  674,  57  L.  J.  Ch.  599,  58  L.  T.  512,  36  W.  R.  418 ; 
Re  Kidd,  Brooman  v.  WilliaU  [1894],  3  Ch.  558. 

(m)  See  notes  to  31ackreth  v.  Siimmons,  1  Lead.  Cas.  Eq.  355. 

(n)  Fisher,  Mortg.  786  ;  see  post,  p.  374. 
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persoii.(o)  It  is  one  of  the  class  of  debts  called  '  debts  of 
record,"  as  being  due  by  the  authority  of  courts  of  record,  and 
enforceable  by  remedies  peculiar  to  debts  of  that  clas3.(p)  At 
the  present  day,  judgment  debts  are,  practically,  the  only 
debts  of  record,  except  such  as  are  due  to  the  Crown  under 
recognizances .  (q) 

Modes  of  Enforcement  against  Land. — A  judgment  Remedies  of 
creditor — that  is,  a  person  to  whom  a  judgment  debt(r)  is  due —  dito?^^°*  *^"* 
is  entitled  to  different  remedies  for  the  purpose  of  making  the 
debtor's  interest  in  any  land  available  for  payment  of  the  debt; 
provided,  at  least,  the  judgment  is  that  of  a  superior  court ;  (s) 
or  that,  if  it  were  originally  a  judgment  of  an  inferior  court, 
it  has  been  removed  into  a  superior  court,  by  order  of  a  judge 
of  the  latter  court. (^)  The  modes  of  enforcing  judgment 
debts,  against  land,  comprise — (i.)  execution  under  legal 
process ;  (ii.)  equitable  charge  or  execution ;  (iii.)  sale  of  the 
land  under  order  of  the  Chancery  Division  of  the  High 
Court.(M) 

(i.)  Execution  under  Legal  Process. — The  process  by  which,  Writ  of  elegit. 
at  law,  interests  in  land  are  taken  in  execution,  is  a  writ  of 
execution  called  the  '  writ  of  elegit.^  (v) 

{o)  As  to  courts  of  record,  see  3  Bl.  Comm.  23 ;  Bac.  Abr.,  tit.  Courts. 

(p)  2  Bl.  Comm.  465. 

(q)  As  to  recognizances,  see  2  Bl.  Comm.  341.  Debts  of  record  include,  also, 
debts  due  upon  the  (now  obsolete)  securities  called  respectively  Statutes  Mer- 
chant, Statutes  Staple,  and  Recognizances  in  the  nature  of  Statutes  Staple. 

(r)  By  the  stat.  1  &  2  Vict.  c.  110,  s.  18,  decrees  and  orders  of  courts  of 
equity,  rules  of  courts  of  law,  and  orders  in  matters  of  bankruptcy  or  lunacv, 
whereby  money  is  payable  to  any  person,  are  to  have  the  efiect  of  judgments  in 
the  superior  courts  of  common  law  ;  and  the  persons  to  whom  moneys  are  so 
payable  are  to  be  deemed  judgment  creditors  within  the  Act.  See  also 
27  &  28  Vict.  c.  112,  s.  2. 

(«)  The  superior  courts  of  record  are  the  House  of  Lords  and  the  Courts  consti- 
tuting the  Supreme  Court  of  Judicature  ;  also  the  Court  of  Chancery  of  the 
Coiuity  Palatine  of  Lancaster,  and  the  County  Courts  as  regards  their  jurisdic- 
tion in  bankruptcy  (see  Bankruptcy  Act,  1883,  s.  100).  The  inferior  courts  of 
record  are  the  County  Courts,  except  as  regards  their  jurisdiction  in  bankruptcy. 

(t)  1  &  2  Vict.  c.  110,  s.  22  ;  18  &  19  Vict.  c.  15,  s.  7  ;  51  &  52  Vict.  c.  43, 
8.  151. 

(u)  As  to  the  rights  of  creditors  with  respect  to  lands  alienated  by  the  debtor 
in  fraud  of  creditors,  see  post,  p.  340. 

{v)  So  called  because,  by  the  statute  13  Edw.  I.,  c.  18,  which  introduced  this 
writ,  it  was  provided,  in  effect,  that  it  should  be  in  the  election  of  the  creditor  to 
have  a  writ  oi  fieri  facias  against  the  debtor's  goods,  or  the  remedy  afforded  by 
the  writ  in  question. 
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Pi'ocess  under. 


Extension  of 
remedy  under 
degit  by  1  &  2 
Vict.  c.  110. 


Estates  in  ex- 
pectancy— 
how  far  liable 
under  elegit. 


Estates  in 
community 
liable  under 
elegit. 


Liability  of 
equitable 
estates  under 
elegit. 


Under  this  writ,  the  sherijff  delivers  to  the  judgment  creditor 
possession  of  the  debtor's  land,  after  it  has  been  valued  by  a 
jury ;  and  the  creditor  retains  possession,  until  the  debt  is 
satisfied  out  of  the  rents  and  profits  of  the  land,  as  valued. 
By  virtue  of  such  possession,  he  has  an  interest  in  the  land  in 
the  nature  of  a  chattel  real  (called  an  estate  by  elegit);  for  on 
satisfaction  of  the  debt,  the  debtor  is  entitled  to  resume 
possession  of  the  land,(w)  Before  the  Bankruptcy  Act,  1883, 
the  goods  of  the  debtor  were  taken  under  the  writ  of  elegit ; 
and  the  land  was  taken  only  if  the  value  of  the  goods  was  in- 
suflficient  to  satisfy  the  debt.  But,  by  the  Act  last  mentioned, 
the  writ  of  elegit  is  not  to  extend  to  goods. (a?) 

Originally,  only  a  moiety  of  the  debtor's  lands  could  be 
taken  under  an  elegit;  and  copyhold  lands  could  not  be  taken 
at  all.  But  this  was  altered  by  a  statute  of  the  year  1838, 
which  made  the  remedy  by  elegit  applicable  to  all  lands,  tene- 
ments, and  hereditaments,  including  those  of  copyhold  or 
customary  tenure,  which  the  debtor  should  be  seised  or  pos- 
sessed of  at  the  time  of  entering  the  judgment,  or  at  any 
time  afterwards.(3/) 

An  estate  in  expectancy  cannot  be  taken  in  execution  by 
elegit,  since  there  cannot  be  actual  possession  on  such  an  estate. 
A  reversion  on  a  lease  for  life  or  years  at  a  rent,  is  an  ex- 
ception to  this  rule  ;  for  the  rent  incident  to  the  reversion 
may  be  taken  under  the  writ.  (2;) 

The  interest  of  one  of  several  owners  in  community  may 
be  taken  under  an  elegit;  and  if  the  debtor  be  a  joint  tenant, 
the  judgment  may,  since  the  Act  of  1838  (though  it  could  not 
previously),  be  executed  after  his  death  against  the  surviving 
co-tenant,  (a) 

Equitable  estates  in  land,  arising  under  bare  or  simple 
trusts,  are,  under  provisions  of  the  Statute  of  Frauds  and  the 
Act  of  1838,  liable  to  execution  by  elegit^  to  the  same  extent 
as  legal  estates.  (6)    But  this  remedy  is  not  available  against 


(to)  2  Bl  Comm.  161  ;  2  Cruise,  t.  14. 
(x)  46  &  47  Vict.  0.  62,  s.  146. 

{y)  1  &  2  Vict.  0.  110,  8.  11.     As  to  the  date  of  entry  of  a  judgment,  see  Ord. 
xli.  Rules  S.  C.  1883. 

(z)  2  Cniise,  t.  14,  s.  59  ;  1  Rolle,  Abr.  894. 

(a)  2  Cruise,  t.  14,  s.  73. 

(6)  29  Car.  2,  c.  3,  s.  10  ;  1  &  2  Vict.  c.  110,  s.  11 ;  2  Cruise,  t.  14,  s.  68. 
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an  equity  of  redemption,  or  any  equitable  interest  other  than 
a  simple  trust  in  favour  of  the  debtor. (c) 

Where,  at  the  time  of  entering  the  judgment,  or  after-  Liability  of 
wards,  the  debtor  has  any  power  of  alienation  over  land,  &c.,  p^o"wer,\mier  ° 
which  he  might,   without  the  assent  of  any  other  person,  elegit. 
exercise  for  his  own  benefit,  the  land,  &c.,  subject  to  the 
power  is,  by  the  Act  of  1838,  made  liable  to  be  taken  in 
execution  by  elegit^  for  his  debt.      It  will  be  observed  that 
the  power  need  not,  for  this  purpose,  have  been  executed  by 
the  debtor. (f^) 

Where  a  judgment  debtor  is  a  legal  mortgagee  of  land,  his  Liability  of 
estate  by  virtue  of  the  mortgage  may  be  taken  under  an  elegit;  ^tate^under 
but  (by  a  modern  statute)  not  after  the  mortgage   has  been  elegit. 
paid  off,  and  the  land  conveyed  to  a  purchaser.(«) 

Rents  and  tithe  rent-charge  are  also  subject  to  this  mode  Rents,  &c., 

p  . .        /  r\  liable  under 

of  execution.(/)  ^  ^i^^-^ 

Formerly,  land  alienated  oy  a  judgment  debtor,  after  the  Statutory  pre- 
judgment had  been  signed, (^)  continued  liable  to  execution  by  ^^'^^'^  °*^ 
elegit.,  notwithstanding  the  alienation;   except  so  far  as  pro- &c.,  against 
tection  was  afforded  to  the  alienee  under  certain  statutes,  (i^bts"^"*' 
which  were  passed  with  the  object  of  protecting  purchasers 
and  mortgagees  of  land,  and  (to  some  extent)  other  creditors 
having  claims  upon  the  land,   against  previous  judgments 
enforceable  against  the  land.(7t)      Under  these  enactments 
judgments  of  the  three  following  classes,  viz.,  (1)  those  entered 
prior    to    the  23rd  July  1860,  (2)  those    entered  between 
that  date  and  the   29th   July   1864,  and  (3)  those  entered 
since  the  last-mentioned  date,  are  subject  to  different  pro- 
visions. 

(1)   As  regards  any  judgment  entered  prior  to  the  23rd  (1)  Judgments 
July  1860,  a  purchaser,  morturagee,  or  creditor  is  not  affected  ^°  23rd  July 
by  the  judgment,  unless  it  has  been  registered  in  an  index  i860. 
of  judgments,  kept  formerly  in  the  Court  of  Common  Pleas 


(c)  Dart,  V,  &  P.,  541 ;  Dighy  v.  Irvine,  6  Ir.  Eq.  Rep.  149.  As  to  the  mode 
of  execution  against  such  interests,  see  post,  p.  259. 

{d)  1  &  2  Vict.  c.  110,  8.  11.  As  to  fraud  on  creditors,  in  the  exercise  of  a 
general  power  of  appointment,  see^os^,  p.  338. 

(e)  Sag.,  V.  &  P.  525  ;  18  &  19  Vict.  c.  15,  s.  11. 

(/)  1  &  2  Vict.  0.  110,  s.  11. 

(g)  See  29  Car.  2,  c.  3,  s.  15. 

(/i)  As  to  the  law  on  registration  of  judgments  against  lands  in  Middlesex,  in 
order  to  affect  subsequent  alienees,  see  yost,  p.  320,  note  (li). 

B 


258  THE    LAW    OF   PROPERTY  IN    LAND. 

and  now  in  the  Central  Office  of  the  Supreme  Court,  and  such 
registration  has  been  renewed  where  five  years  have  elapsed 
since  the  original,  or  last  preceding,  registration.(i) 
Land  Charges  Moreover,  under  the  Land  Charges  Registration  and 
Eegistration  Searches  Act,  1888,  any  writ  or  order  issued  for  the  purpose 
Act,  1888.  of  enforcing  such  a  judgment,  and  every  delivery  in  execu- 
tion or  other  proceeding  thereunder,  will  be  void  as  against  a 
purchaser  for  value  (a  term  which,  in  the  Act,  includes  a 
mortgagee,  or  lessee,  or  other  person  acquiring  an  interest  or 
charge  for  valuable  consideration),  unless  such  writ  or  order 
is,  for  the  time  being,  registered,  in  pursuance  of  the  Act,  in  the 
register  of  writs  and  orders  affecting  land,  established  thereby 
and  kept  at  the  Office  of  Land  Registry,  or  unless  the  pro- 
ceeding in  which  the  writ  or  order  was  issued  is,  for  the  time 
being,  registered  as  a  lis  pendens.Q') 

(2)  Judgments  (2)  A  judgment  entered  between  the  23rd  July  1860 
tweTn^23rd  »^^  ^^^  29th  July  1864  will  not,  though  duly  registered, 
July  1860  bind  a  purchaser  or  mortgagee  of  the  land,  unless  a  writ  or 
July  1864.       other  process  of  execution  has  been  issued  and  registered  prior 

to  the  conveyance  or  mortgage,  and  has  been  put  in  force 
within  three  calendar  months  after  its  registration,  (/.;)  The 
above-mentioned  provisions  of  the  Land  Charges  Registra- 
tion and  Searches  Act,  1888,  apply  also  to  judgments  of 
this  class. 

(3)  Judgments  (3)  With  respect  to  judgments  entered  after  the  29th 
29th  July  July  1864,  a  statute  of  that  year  provides  that  the  judgment 
1864.  shall  not  affect  any  land,  of  whatever  tenure,  until  the  land  has 

been  actually  delivered  in  execution  by  virtue  of  a  writ  of  elegit, 
or  other  lawful  authority,  in  pursuance  of  the  judgment. (/) 
The  Act  also  requires  that  the  writ  or  other  process,  under 
which  the  land  has  been  delivered  in  execution,  shall  be 
registered. (m)  The  effect  of  this  enactment  appears  to  be  that 
the  land  of  a  judgment  debtor  cannot  be  taken  in  execution 


(i)  1  &  2  Vict.  c.  110,  8.  19  ;  2  &  3  Vict.  c.  11,  ss.  4,  5 ;  3  &  4  Vict.  c.  82, 
8  2  ;  18  &  19  Vict  c.  15,  S8.  4,  5,  6. 

(j)  51  &  52  Vict.  c.  51,  ss.  5,  6.  The  term  'judgment,'  as  used  in  this  Act, 
does  not  include  an  order  in  bankruptcy  (s.  4).  As  to  registration  of  a  lia 
pendens,  see  post,  p.  313. 

{k)  23  &  24  Vict.  c.  38,  ss.  1,  2  ;  27  &  28  Vict.  c.  112,  s.  3. 

(0  27  &  28  Vict.  c.  112,  s.  1. 

(»0  S.  3. 
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by  the  process  of  elegit,  under  any  judgment  to  which  the  Act 
applies,  if  it  has  been  alienated  by  him  before  the  sheriff  has 
made  his  return  to  the  writ.(7i)  Judgments  of  this  class  are 
also  subject  to  the  provisions,  above  mentioned,  of  the  Land 
Charges  Registration  and  Searches  Act,  1 888.(0) 

An  estate  for  years,  being  a  chattel  interest,  may  be  taken  Estates  for 
in  execution,  not  only  under  a  writ  of  elegit^  but  also  under  ^^gj.  i^^^f 
the  writ  of  execution  cdXledi  fieri  fctcias  ;  whereby  the  chattels /rtczos  as  well 
of  the  debtor  are  seized  and  sold  by  the  sheriff,  for  the  satis-  ^'^  *  *^' ' 
faction  of  the  debt.(29) 

(ii.)  Equitahk  Cliarge  or  Uxecution. — By  the  Act  of  1838,  Equitable 
a  judgment  was  made  an  equitable  charge  upon   land   or  ^  ^'^f^^tf  c 
hereditaments  of  or  to  which,  at  the  time  when  the  judg-  11 0. 
ment  was  entered,  or  afterwards,  the  debtor  was  seised,  pos- 
sessed, or  entitled,  at  law  or  in  equity,  or  over  which  he  then, 
or  afterwards,  had  a  power  of  disposition  which  he  might 
exercise  for  his  own  benefit ;  (q)  and  the  creditor  was  entitled 
to  such  charge  in  addition  to  his  remedy  by  elegit,  where  the 
debtor's  interest  in  the  land  was  of  such  a  kind  as  could  be 
taken  by  elegit.     But  this  charge  was  not  enforceable  till  the 
expiration  of  one  year  after  entry  of  the  judgment.     And 
it  was    subject  to  the  various  statutory  provisions,  above 
mentioned,  for   the    protection   of  purchasers,  mortgagees, 
and  creditors.      As   regards  judgments   entered    after    the 
29th  July    1864,  the  existence  of    this  statutory  equitable  How  affected 
charge  depends  on  the  requirements  of  the  above-mentioned  y^^^'^^  ^2 
Act  of  that  year,  as  to  delivery  of  the  land  in  execution 
and  registration  of  the  process  of  execution,  having  been 
complied  with.(r) 

But  where  the  debtor's  interest  in  the  land  is  of  such  a  Equitable  exe- 
kind  that  possession  cannot  be  taken  by  the  sheriff  under  a  cation. 

(n)  See  Guest  v.  Cambridge  By.  Co.,  L.  R.  6  Eq.  619,  623. 

(o)  See  51  &  52  Vict,  c.  51,  ss.  5,  6  ;  aud  supra,  p.  258. 

(p)  2  Cruise,  t.  14,  s.  63.  But  a  purchaser  without  notice  of  the  judgment  is 
not  Dound  by  it,  unless  there  has  been  an  actual  seizure  under  the  fieri  facias: 
19  &  20  Vict.  c.  97,  s.  1. 

(q)  1  &  2  Vict.  c.  110,  e.  13.  But  as  to  judgments  against  mortgagees,  see 
the  Stat.  18  &  19  Vict.  c.  15,  s.  11,  already  referred  to,  aiUe,  p.  257. 

(r)  Re  Anthony,  AntJuyiiy  v.  Anthony  [1892],  1  Ch.  450  ;  Hood  Barrs  v. 
CatJicart  [1895],  2  Ch.  411  ;  supra,  p.  258. 
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writ  of  elegit ;(s)  or  where,  for  some  other  reason,  the  ordinary 
process  by  elegit  is  not  applicable,  or  would  be  incqnvenient, 
the  creditor  is  entitled  to  a  remedy  in  equity  for  the  enforce- 
ment of  his  judgment,  independently  of  the  Act  of  1838. 
This  remedy  is  the  appointment  by  the  Court  of  a  receiver  of 
the  rents  and  profits  of  the  land,  for  the  benefit  of  the  creditor ; 
and  this  operates  as  a  delivery  in  execution  under  the  Act  of 
1864  ;(^)  provided  the  order  appointing  the  receiver  is 
registered  in  conformity  with  the  requirements  (already 
mentioned)  of  the  Land  Charges  Registration  and  Searches 
Act,  1888,  respecting  judgments  subject  to  the  Act  of 
1864.('it)  The  enforcement  of  the  judgment  in  this  manner 
is  commonly  called  'equitable  execution.' (■y) 

Order  for  (iil)  Sale  under  Order  of  Court. — The  Act  of  1864,  while  it 

27V^28^Vict    ^^prived  future  judgments  of  the  effect  of  a  charge  on  the 
c.  112.  debtor's  land,  gave  the  creditor  a  new  remedy.      Under  that 

Act,  and  the  Land  Charges  Registration  and  Searches  Act, 
1888,  a  creditor  to  whom  his  debtor's  land  has  been  actually 
delivered  in  execution,  and  whose  writ,  or  other  process,  has 
been  duly  registered  in  accordance  with  the  requirements,  in 
that  respect,  of  the  latter  Act,  is  entitled  to  obtain  from  the 
Chancery  Division  of  the  High  Court,  an  order  for  the  sale 
of  the  debtor's  interest  in  the  land.  If  any  other  judgment 
debt  is  a  charge  on  the  land,  the  creditor  entitled  thereto  is 
to  be  served  with  notice  of  the  order  for  sale,  and  is  bound 
thereby :  and  the  proceeds  of  the  sale  are  to  be  distributed 
among  the  parties  entitled  thereto,  according  to  their 
priorities.     As  already  mentioned,  equitable  execution  is  an 


(s)  As  to  what  interests  in  land  cannot  be  delivered  under  writ  of  elegit,  see 
ante,  p.  256. 

{t)  In  re  Pope,  17  Q.  B.  D.  743,  55  L.  J.  C.  L.  522,  55  L.  T.  268,  369, 
34  W.  R.  654,  693. 

{u)  Ante,  pp  258,  259. 

{v)  Wells  V.  Kilpin,  L.  R.  18  Eq.  298,  44  L.  J.  Ch.  184 ;  Hatton  v.  Hay- 
wood,  L.  R.  9  Ch.  229,  43  L.  J.  Ch.  372,  30  L.  T.  279,  22  W.  R.  356  ;  Anglo- 
Italian  Bank  v.  Davies,  9  Cb.  D.  275,  38  L.  T.  197  ;  Fx  parte  Evans,  13  Ch.  D. 
252,  49  L.  J.  Ch.  7,  41  L.  T.  565,  28  W.  R.  127  ;  Smith  v.  Cowell,  6  Q.  B.D. 
75,  50  L.  J.  C.  L.  38,  43  L.  T.  528,  29  W.  R.  227  ;  Westhead  v.  BiUy, 
25  Ch.  D.  413,  53  L.  J.  Ch.  1153,  49  L.  T.  776,  32  W.  R.  273 ;  In  re  Pope, 
supra;  In  re  Shephard,  Atkins  v.  Shephard,  43  Ch.  D.  131,  59  L.  J.  Oh.  819, 
63  L.  T.  335,  38  W.  R.  745  ;  Holmes  v.  Millage  [1893],  1  Q.  B.  551 ;  Harris  v. 
Beauchamp  Brothers  [1894],  1  Q.  B.  801  ;  and  see  Ord.  1.,  rr.  15a-22. 


RIGHTS    OF    CREDITORS.  261 

actual  delivery  in  execution  under  this  Act ;  and  it  therefore 
entitles  the  creditor  to  an  order  for  sale.(iy) 


Sect.  IV. — Eights  in  Respect  of  Crown  Debts. 

Mode  of  Enforcement. — A  debt  of  record  due  to  the  Wnt  of  extent. 
Crown  is  enforceable  by  a  process  called  a  '  writ  of  extent,' 
under  which  both  the  land  and  the  goods  of  the  debtor  may 
be  seized  by  the  Crown.(a?)  And,  by  a  statute  of  Henry  VIII,, 
debts  due  to  the  Crown  by  bond,  or  other  contract  under 
seal,  were,  in  effect,  made  recoverable  in  the  same  manner.(7/) 
And,  by  other  statutes,  the  lands  of  certain  persons  bound  to 
account  to  the  Crown,  in  respect  of  offices  held  by  them,  are 
liable  for  the  debts  due  on  their  accounts,  as  if  the  same 
were  due  by  contract  under  seal.('-)  Debts  due  from  other 
persons  to  the  Crown,  by  simple  contract  (that  is,  contract 
not  under  seal),  are  not  enforceable  by  extent  till  after  they 
have  been  converted  into  debts  of  record,  by  proceedings 
taken  for  that  purpose.(a) 

Under   a  writ  of   extent,  any  estate  or  interest  of  the  what  interests 
debtor  in  land  of  freehold  tenure  may  be  seized ;  but  copy-  ^^^!^^^j*"j^^ 
holds    have    never    been    liable    to    this    process. (&)       The 
liability  of  land  to  seizure  under  an  extent  continues  after  its 
alienation   by  the   debtor ;  (c)   except   so  far   as  protection 
against   Crown  debts  has  been  aflEbrded  to  purchasers  and  statutory  pro 
mortgagees  of  land  by  statutes  of  the  present  reign — under  ^^^^^^.^  ^^c^' 
which  a  Crown  debt  does  not  afiect  land,  as  to  a  purchaser  against  Crown 
or  mortgagee,  unless  it  be  registered  in  an  index  of  Crown   ® 
debts,  now  kept  in  the  Central  Office  of  the  Supreme  Court, 
and  such  registration  be  renewed  at  the  end  of  every  five 
years  after  the  original  registration ;  (cV)  and  unless,  where 


(mj)  27  &  28  Vict.  c.  112,  ss.  4,  5  ;  and  supra,  p.  260. 

{x)  3  Bl.  Comm.  420. 

(y)  33  Hen.  8,  c.  39. 

(z)  13  Eliz.  c.  4 ;  43  Geo.  3,  c.  99,  s.  41 ;  5  &  0  Will.  4,  c.  20,  s.  13, 

(a)  1  Cruise,  t.  1,  s.  Gl. 

(6)  1  Cruise,  t.  10,  c.  3,  s.  21. 

(c)  3  Bl.  Comm.  420. 

(cZ)  2  &  3  Vict.  c.  11,  s.  8 ;  22  &  23  Vict.  c.  35,  s.  22  ;  and  as  to  ("rown  debts 
against  mortgagees,  see  18  &  19  Vict  c.  15,  s.  11  {ante,  p.  257),  which  applies 
to  Crown  debts  as  well  as  to  judgments. 
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the  debt  has  been  incurred  since  the  5th  July  186-5,  a  writ 
of  extent,  or  other  process  of  execution,  be  issued  and  regis- 
tered before  the  completion  of  the  purchase  or  mortgage. (e) 
Official  dis-      Moreover,  the  Lords  of  the  Treasury  may,  on  such  terms  as 
charge  of  lands  they  may  think  proper,  certify  in  writing  that  any  lands  of 
debts.  a  Crown  debtor  shall  be  held  by  a  purchaser  or  mortgagee 

thereof  discharged  from  the  debt.(/)  And  similar  power 
has  been  given  to  the  principal  officers  of  any  public 
department,  with  respect  to  any  bond  or  other  security 
concerning,  or  incident  to,  such  department.!^) 

Estate  duty  Estate  Duty. — Money  due  for  estate  duty  on  real  estate 

TI'*!  8q4*°°^  is  a  Crown  debt  which  may  be  a  charge  on  the  estate  in 
respect  of  which  it  is  payable.  Estate  duty  is  a  duty 
imposed  by  the  Finance  Act,  1894,  on  the  value  (after 
deducting  debts,  &c.)  of  all  the  real  and  personal  estate, 
settled  or  not  settled,  which  passes  on  the  death  of  a  person 
on  or  after  the  1st  August  1894,  other  than  property  held 
by  him  as  a  trustee,  or  passing  on  his  death  by  virtue  of  a 
bond  fide  purchase.  And  a  further  estate  duty,  called 
'  settlement  estate  duty '  may  be  payable,  where  the  property 
'  so  passing  is  settled  property.      The  personal  representative 

of  the  deceased  is  accountable  for  the  duty  on  personalty 
alienable  by  the  deceased ;  but  for  the  duty  payable  in 
respect  of  real  estate,  every  person  to  whom  the  same 
passes  as  beneficial  owner  in  possession,  or  as  trustee,  &c., 
or  in  whom  the  same  is  vested  in  possession  by  alienation 
or  other  derivative  title — except  a  bond  fide  purchaser  for 
value  without  notice — is  accountable  for  the  duty.  And 
the  duty  on  property  which  does  not  pass  to  the  personal 
representative  is  a  first  charge  on  the  property,  except  as 
against  a  hand  fide  purchaser  for  value  without  notice.  The 
money  required  for  payment  of  the  duty  on  any  such 
property  may  be  raised  by  sale  or  mortgage  of,  or  charge 
upon,  that  property.  And  a  person  paying  the  duty  on 
property  in  which  he  has  a  limited  interest  is  entitled  to  a 
charge   on   that   property  for  the   amount   so   paid.      And 


(e)  28  &  29  Vict.  c.  104,  s.  48. 

(/)  2  Vict.  c.  11,  s.  10 ;  12  &  13  Vict.  c.  8'J. 

id)  16  &  17  Vict.  c.  107,  ss.  196,  197  ;  -'3  &  24  Vict.  c.  115,  s.  1. 
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money  arising  from  the  sale  of  settled  property,  or  capital 
money  under  the  Settled  Land  Act,  1882,  may  be  applied 
in  payment  of  the  duty  on  other  property  similarly 
settled.(7i) 

Succession  Duty. — Money  due  on  account  of  succession  The  Succes- 
duty  is  a  Crown  debt  subject  to  special  statutory  regula-  ^^°°  ^'^*>'  ^'^^' 
tions.  This  tax,  which  was  first  imposed  by  the  Succession 
Duty  Act,  1854, (i)  is  payable  in  respect  of  successions  to 
real  estate  (which,  under  the  Act,  includes  leaseholds  for 
years)  or  personal  estate — except  where  legacy  duty  is 
payable — at  certain  rates,  upon  the  assessed  value  of  the 
succession.(/)  By  the  Act,  any  disposition  or  devolution 
by  law,  whereby  a  person  becomes  beneficially  entitled  (k)  to 
any  interest  in  real  or  personal  estate,  upon  the  death  of  a 
person  dying  after  the  19th  May  1853,  confers  a  'suc- 
cession '  upon  the  person  entitled  under  such  disposition  or 
devolution ;  and  such  person  is  a  '  successor '  under  the 
Act.  And  a  beneficial  interest  accruing  to  a  person  through 
survivorship  between  joint  owners,  and  the  increase  of 
benefit  accruing  through  the  extinction  of  a  charge,  estate, 
or  interest,  determinable  on  the  death  of  a  person,  are 
respectively  successions  under  the  Act.(Z)      With  respect  to 

(h)  57  ^  58  Vict.  c.  30,  ss.  1,  2,  3,  5,  7,  8  (3)  (4),  9  (1)  (5)-(7);  21,  22  (1)  (1), 
22  (2).  The  rates  of  estate  duty  vary  from  £1  to  £8  per  cent.,  accoiding  to  the 
value  of  the  property ;  subject  to  provisions  for  payment  of  duties  of  fixed 
amounts  on  estates  not  exceeding  £300  and  £500.  The  rate  of  the  settlement 
estate  duty  is  £1  per  cent.  :  see  ss.  16,  17. 

(0  16  &  17  Vict.  c.  51. 

(J)  As  to  the  valuation  of  the  succession  for  assessment  of  duty,  and  the  in- 
stalments by  which  the  duty  is  payable,  see  ss.  21  et  seq.,  51  Vict.  c.  8,  s.  22, 
57  &  58  Vict.  c.  30  (Finance  Act,  1894),  s.  18.  The  rates  of  duty  payable  vary 
from  £1  10  £10,  according  to  the  degree  of  relationship  between  the  jiredecessor 
and  the  successor ;  and  where  there  is  no  blood  relationship  the  £10  per  cent, 
duty  is  payable.  Additional  duties  were  imposed  by  the  statutes  51  Vict.  c.  8. 
and  52  Vict.  c.  7,  in  certain  cases,  but  these  are  not  now  payable  where  estate 
duty  is  payable  under  the  Finance  Act,  1894  (see  s.  1  of  that  Act) ;  in  which 
case,  also,  the  £1  per  cent,  succession  duty  is  not  payable.  And  the  duties 
payable,  under  that  Act,  on  small  estates  not  exceeding  £300,  £500,  or  £1000, 
cover  succession  and  legacy  duties  (see  s.  16).  The  following  are  exempt  from 
succession  duty  : — successions  which  together  are  below  the  value  of  £100 ; 
gifts  by  husband  to  wife,  and  vice  versd,  gifts  to  the  Royal  Family,  and  to 
certain  charities  (16  &  17  Vict.  c.  51,  s.  18  ;  52  Vict.  c.  7,  s.  10). 

(Z.)  A  transfer  by  way  of  bond  fide  sale  does  not  create  a  succession  within 
the  Act :  Fryer  v.  Morland,  3  Ch.  D.  675,  45  L.  J.  Ch.  817,  35  L.  T.  458, 
25  W.  K.  21. 

(Z)  Ss.  2,  3,  5. 
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appointments  under  powers,  where  the  power  is  general,  the 

donee  is  deemed  to  be  entitled  to  the  interest  appointed,  as 

a   succession   derived   from   the  donor  of   the  power ;   and 

where  the  power  is  special,  the  appointee  is  deemed  to  take 

as  a  succession  from  the  person  exercising  the  power. (w) 

Snccession  Succession  duty,  besides  being  a  debt  due  to  the  Crown 

duty  a  charge    from  the  successor,  and  from  any  other  person  to  whom  the 
upon  land.  it,  -,  ,  . 

property   subject   to   the   duty    has    passed   at    the   time   of 

the  succession  becoming  an  interest  in  po8se8sion,(»i)  is  a 

first   charge   on   the   interest   of   the    successor  and   of   all 

persons  claiming  in  his  right,  in  any  real  estate  in  respect  of 

which  the  duty  is  assessed ;   except  that,  where  settled  real 

estate  comprised  in  a  succession  is  disposed  of  under  a  power 

of  sale,  exchange,  or  partition,   exercisable  as  in  the   Act 

mentioned,  the  duty  is  chargeable  upon  real  estate  acquired 

in    substitution    for    that    comprised    in    the    succession. (o) 

Hence,  except  in  the  case  last  mentioned,  a  person  acquiring 

real  estate,  or  a  leasehold  for  years,  takes  it  subject  to  a 

charge  thereon  for  auy  succession  duty  payable  in  respect  of 

that  estate,  even  though  he  be  a  purchaser  for  value  without 

notice  of  the  charge.  (^)      But  under  a  later  Act,  land  does 

not  remain  subject  to  this  charge,  as  against  a  purchaser  or 

mortgagee,  after  the  expiration  of  twelve  years  from  the 

happening  of  the  event  (whether  before  or  after  the  Act) 

which  gave  rise  to  an  immediate  claim  for  the  duty  ;  or  if 

such  twelve  years  has  expired  within  six  years  from  the  date 

of  the  passing  of  the  Act  (Slst  May  1889),  then  after  the 

expiration    of    six   years    from    that    date ;    or,    in    certain 

events,  after  the  expiration  of  shorter  periods  specified  in 

the  Act.(g') 


(m)  S.  4.  Attorney- General  v.  VpUm,  L.  E.  1  Ex.  224,  35  L.  J.  Ex.  138,  14 
L.  T.  334,  14  W.  R.  732 ;  Charlton  v.  Attorney- General,  4  App.  Cas.  427,  49 
L.  J.  C.  L.  86,  40  L.  T.  760,  27  W.  K.  921 ;  Attorney- General  v.  Mitchell,  6 
g.  B.  D.  548,  50  L.  J.  C.  L.  406,  44  L.  T.  580,  29  AV.  E.  683. 

(ji)  Ss.  42,  44.  But  as  between  vendor  and  purchaser  the  duty  is  payable  by 
the  former  (lie  Kldd  and  Gibson's  Contract  [1893],  1  CL.  695)  ;  except  on  the 
purchase  of  an  interest  expectant  on  the  death  of  a  person,  in  which  case  the 
duty  is  payable  by  the  purchaser :  2  pt.  1  Davidson,  Conv.,  314. 

(o)  S.  42.  See  In  re  Warner's  Settled  Estates,  17  Ch.  T>.  711,  50  L.  J.  Ch. 
542,  45  Ji.  T.  37,  29  W.  E.  726. 

\,^  (p)  Sug.,  V.  &  P.  556. 

(7)  52  A'ict.  c.  7,  ss.  12, 13. 
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Money  arising  from  the  sale  of  real  estate  under  a  trust  Duty  on  pro- 
for  the  sale  thereof,  and  personal  estate  subject  to  a  trust  ^nand  ^d 
for  investment  in  land,  are  subject  in  some  instances  to  duty  money  to  be 
under  the  Legacy  Duty  Act ;  (r)  and,  otherwise,  are  subject  j^^j  ^^ 
to    succession    duty.(.s)     And    legacies    charged   upon   real 
estate,  or  payable  out  of  the  proceeds  of  sale  of  real  estate, 
are  now  subject  to  succession  duty.(^) 


Sect.  V. — EigtHts  in  Eespect  of  Debts  of 
Deceased  Persons. 

Estates  and  Interests  Liable,  (h) — Fee  Simple. — On  the  Liability 
death  of  a  tenant  in  fee  simple,  the  estate  passes  to  his  heir  mortgage  ^ 
or  devisee,  subject  to  any  mortgage,  charge,  lien,  or  claim  in  judgment,  &c. 
respect  of  a  judgment  debt(t')  or  Crown  debt,  which  may 
have  been  enforceable  against  it  at  the  time  of  his  death. 

At  common  law,  an  unsecured  creditor  had  no  remedy,  after  Liability  for 
the  decease  of  his  debtor,  in  respect  of  the  latter's  real  estate,  jebte— ^ 
unless  the  debt  was  due  on  a  contract  under  seal,  expressly  (i)  At  common 
binding  the  debtor's  heirs  as  well  as  himself.      Upon  such  a 
contract  an  action  lay  against  the  deceased  debtor's  heir,  who 
was  liable  to  the  extent  of  the  value  of  any  estate  in  fee 
simple,  in  land  of  freehold  tenure,  that  might  have  devolved 
on  him  as  heir-at-law  of  the  deceased.(w;) 

Originally,  this  remedy  was  not  available  if  the  debtor  had  Statute  of 
devised  the  land  by  will,  or  if  the  heir  had  alienated  the  land,  o^ls^*'" 
Bat,   by  a  statute  of    William  and  Mary  and   subsequent 


(r)  36  Geo.  3,  c.  52.  See  He  Z>e  Lancey,  L.  R.  5  Ex.  102 ;  Le  Laiuey  v. 
The  Queen,  L.  R.  7  Ex.  140,  41  L.  J.  Ex.  64,  26  L.  T.  400,  20  W.  R.  441. 

(«)  16  &  17  Yict.  c.  51,  88.  29,  30. 

(t)  51  Yict.  c.  8  (Customs  and  Inland  Revenue  Act,  1888),  s.  21. 

(u)  An  interest  in  a  vent-charge,  tithe  rent-charge,  or  right  of  common 
existing  apart  from  ownership  of  land,  is  liable  for  the  debts  of  the  person  in 
whom  It  is  vested,  on  his  death,  to  the  same  extent  as  a  corresponding  right 
of  ownership,  or  estate,  in  land  vested  in  him.  As  to  the  rights  of  creditors 
with  respect  to  land  appointed  to  a  vcluuteer  in  exercise  of  a  general  power 
of  appointment,  or  alienated  in  fraud  of  creditors,  see  j^ost,  pp.  338,  340. 

(v)  As  to  enforcement  of  judgment  debts  against  the  land  of  the  deceased, 
see  Jn  re  Sliephard,  Atkiiii  v.  Shejyhard,  43  Ch.  D.  131,  59  L.  J.  Ch.  819, 
63  L.  T.  335,  38  W.  R.  745  ;  Ord.  xlii.  r.  23. 

(w)  1  Bl.  Comm.  243,  244.  This  remedy  is  not  available  against  the  heir  or 
devisee  of  copyhold  land  :  1  Watk.  Cop.  140. 
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statutes,  a  devisee  by  will  of  the  land  was  made  liable  to  the 
same  extent  as  the  heir ;  and  an  heir  or  devisee,  who  had 
alienated  the  land,  was  made  liable,  notwithstanding  the 
alienation,  to  the  extent  of  the  value  of  the  land.(a;)  And, 
by  the  Conveyancing  and  Law  of  Property  Act,  1881,  the 
contract,  if  made  after  the  31st  December  1881,  will  be 
binding  as  above,  although  it  be  not  expressed  to  bind  the 
contractor's  heirs  ;  unless  a  contrary  intention  is  expressed  in 
the  contract,  (y) 
(2)  In  equity  ;  By  the  rules  of  equity,  another  remedy  against  the  devisee 
equitable  ^j.    ]ieir-at-law   of   the   deceased    debtor    may   be   open   to 

creditors ;  and  this  remedy,  where  it  exists,  is  available  for 
creditors,  as  well  by  simple  contract,  as  by  contract  under  seal. 
If  the  deceased  debtor  has,  by  his  will,  devised  the  land  sub- 
ject to  a  trust,  either  express  or  implied,  for  payment  of  his 
debts,  the  creditors  are  entitled,  as  cestuis  que  trust,  to  have  the 
land  sold  and  applied  in  payment  of  their  debts.  Lands  thus 
liable  in  equity  for  the  payment  of  debts  are  termed  '  equit- 
able assets. '(s) 
Charge  of  An  implied  trust  for  payment  of  debts  may  be  created  by 

s  on  anc.  ^  devise  of  the  land  subject  to,  or  charged  with,  such  payment; 
or  by  any  other  expression  of  the  testator's  intention  that  the 
land  shall  be  liable  for  his  debts.      A  mere  direction  in  the 
will  that  the  testator's  debts  shall  be  paid  will  also  be  suffi- 
cient for  this  purpose  ;  unless  it  appear  that  the  direction  is 
not  intended  to  extend  to  the  land.(«) 
Purchaser  not        The  implied  trust  created  by  a  testamentary  charge  of 
charge  except  ^^^^^  upon  land  binds  the  heir  or  devisee  of  the  testator,  to 
of  particular     whom  the  land  passes  ;  but  it  does   not  bind  a   purchaser 
™  ■  from  the  heir  or  devisee,  even  though  the  purchaser  have 

notice  of  the  debts.  As  it  would  be  difficult  to  sell  the  land 
subject  to  such  a  liability,  the  testator  is  presumed  to  have 
intended  that  the  purchaser  should  be  exempt  therefrom, 
on  paying  the  purchase-money  to  the  heir  or  devisee.      But 

(x)  3  W.  &  M.  c.  14  (tlie  Statute  of  Fraudulent  Devises) ;  G  &  7  AVill.  3, 
c.  14 ;  1  Will.  4,  c.  47  ;  In  re  Bedgeley,  34  Ch.  D.  379,  56  L.  T.  19. 

(y)  44  &  45  Vict.  c.  41,  s.  59. 

(z)  Silk  V.  Prime,  Dick.  384. 

(a)  Lecjh  v.  Earl  of  Warrington,  1  Bro.  P.  C.  511 ;  ShaUcross  v.  Finden, 
3  Ves.  737 ;  Thomas  v.  Britnell,  2  Ves.  Sen.  313 ;  Cookv.  Dawson,  3  De  G.  F.  &  J. 
127  ;  In  re  Bailey,  12  Ch.  D.  268,  48  L.  J.  Ch.  G28 ;  lie  Tanqueray-  Willauma 
and  Landau,  20  Ch.  D.  465,  51  L.  J.  Ch.  434,  46  L.  T.  542,  30  W.  li.  801. 
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where  only  particular  debts,  or  legacies,  are  charged,  there 
is  no  such  reason  for  the  exemption  of  the  purchaser  from 
liability,  and  he  accordingly  takes  the  land  subject  to  the 
charge.  (Z>) 

It  will  be  observed  that  the  creditor  has  not  the  equitable  (3)  By  statute, 
remedy  above  mentioned,  unless  the  deceased  has,  by  his  will, 
devised  the  land  for,  or  charged  it  with,  the  payment  of  his 
debts.  In  modern  times,  however,  a  further  remedy  (supple- 
mentary to  the  equitable  remedy,  and  practically  superseding 
the  remedy  at  common  law  of  creditors  by  contract  under 
seal)  has  been  provided  by  statute.  By  a  statute  of  the  year 
1833  (c)  it  was,  in  effect,  enacted  that,  on  the  death  of  a 
person  seised  of,  or  entitled  to,  any  estate  or  interest  in 
land,  or  other  real  estate,  whether  freehold  or  copyhold, 
which  he  had  not  by  will  charged  with,  or  devised  subject  to, 
the  payment  of  his  debts,  such  land  or  real  estate  should  be 
assets  to  be  administered  in  equity  for  the  payment  of  his 
debts,  whether  by  simple  contract  or  contract  under  seal ; 
and  that  the  heir  or  devisee  of  such  person  should  be  liable 
to  be  sued  in  equity,  accordingly,  by  any  creditor  of  the 
deceased.(^)  A  purchaser  of  the  land  from  the  heir  or 
devisee  is,  however,  free  from  this  liability,  on  his  paying  the 
purchase-money  to  the  heir  or  devisee. (c) 

The  remedy,  at  common  law,  of  a  creditor  by  contract  Eemedies 
under  seal,  is  applicable  where  the  estate  is  a  reversion  ff  ^gxpecten^" 
expectant  on  a  term  of  years ;  but  where  it  is  an  expectant 
estate  of  any  other  kind,  he  cannot  sue  till  the  estate  falls 
into  possession.  But  estates  in  expectancy  are  liable  in 
equity,  under  a  devise  of  lands  for  payment  of,  or  charged 
with,  debts,  and  also  under  the  statute  of  1833,  to  the  same 
extent  as  estates  in  possession. (/) 


(6)  Elliott  V.  Merryman,  1  Barn.  78  ;  S.C.,  1  Lead.  Cas.  Eq.  72  ;  Colyer  v. 
Finch,  5  H.  L.  905  ;  Corser  v.  CaHwright,  L.  K.  7  H.  L.  731,  45  L.  J.  Cli. 
605;  Re  Tanqueray-WiUaume  and  Landau,  simra;  Sag.,  V,  &  P.  658 
et  seq.  4^-  A-tx,  k*^"  f    iftA^^JUt  -  S^\  VK«  A  •  7^  * 

(c)  3  &  4  Will.  4,  c.  104. 

(f?)  That  the  rents  and  profits  accruing  after  the  debtor's  death  are  assets,  as 
well  as  the  corjnis,  see  In  re  Hyatt,  Boides  v.  Hyatt,  38  Ch.  D.  609,  57  L.J. 
Ch.  777,  59  L.  T.  297. 

(c)  Kinderley  v.  Jervis,  22  Beav.  1 ;  British  Mutual  Investment  Co.  v. 
Smart,  L.  E.  10  Ch.  App.  567. 

(/)  Ram  on  Assets,  200,  201.  - 
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Remedies  The  rule  of  survivorship,  applicable  to  estates  held  in  joint 

m  community!  tenancy,  exempts  such  an  estate  from  liability  for  debts  of  a 

deceased  joint  tenant ;  according  to  the  maxiuxjiis  accrescendi 

prcvfertur  oncrihus.{(j)      But  the  interest  of  a  deceased  tenant 

in  common,  or  in  coparcenary,  is  liable  for  his  or  her  debts, 

to  the  same  extent  as  an  estate  held  in  severalty. 

Remedies  By  the  Statute  of  Frauds,  an  equitable  estate  in  fee  simple 

able'wiUtes'      was  made  subject  to  the  claims  of  creditors  by  contract  under 

seal  against  the  heir-at-law,(A)     This  enactment  was  held  to 

apply  only  to  simple  trusts.     But  equitable  interests  of  every 

kind   are  subject,  in  equity,  to  the  debts  of  the   deceased 

owner,  under  a  devise  by  will  for,  or  charged  with,  payment 

of  debts ;  and  they  are  also  liable  for  his  debts  under  the 

statute  of  183B.(^) 

To  what  debts        Estates  Tail. — On  the  death  of  a  tenant  in  tail,  the  estate 

subject  £g  chargeable,  as  against  the  heir  on  whom  it  devolves,  with 

judgment  and  Crown  debts  due  from  the  deceased,  to  the  same 

extent  as  an  estate  in  fee  simple ;  but  it  is  not  subject  to.  or 

applicable  in  discharge  of,  debts  of  any  other  kind.(y ) 


Not  subject  to  Estates  for  JAfc. — On  the  death  of  a  tenant  for  life,  the 
esties^^r^*  estate  of  the  succeeding  owner  is  not  liable  for  any  debts  of 
autrt  vie.  the  deceased  tenant.  But  on  the  death  of  a  tenant  j9?<r  autre 
me  in  the  lifetime  of  the  cestui  que  vie,  the  estate  is  liable  for 
the  debts  of  the  tenant.  If  it  were  limited  to  his  heir  as 
special  occupant,  it  is  liable  in  the  same  way  as  an  estate  in 
fee  simple  ;  and  otherwise  it  is  applicable  in  discharge  of  his 
debts,  as  if  it  were  personal  estate. (/j) 

Subject  to  Estates  for    Years. — An    estate    for  years — unless  it  be 

debtsgenerally,  determinable  on  the  death  of  the  tenant ;  as  an  estate  granted 
to  A.  for  ninety-nine  years,  if  he  shall  so  long  live — con- 
tinues liable,  after  the  death  of  the  tenant,  to  the  enforcement 


((/)  Co.  Litt.  185  a  ;  2  Cruise,  t.  18,  c.  1,  ss.  55,  50. 

(h)  29  Car.  2,  c,  3,  s.  10.  (0  Lewin,  941. 

(j)  1  Cniise,  t.  2,  c.  2,  ss.  33-38  ;  lie  Anthony,  Anthony  v.  Anthony  [1893], 
3  Ch.  498.  As  to  the  effect  of  a  mortgage  bj  a  it-nauu  in  tail,  by  deed  enrolled, 
see  ante,  p.  225. 

(Ji)  Ante,  p.  73. 
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of  any  mortgage,  charge,  lien,  Crown  debt,  or  judgment,  to 
the  same  extent  to  which  any  such  claim  is  enforceable 
against  an  estate  in  fee  simple,  after  the  death  of  the  owner. 
Moreover,  an  estate  for  years  is  applicable,  as  personal  estate 
of  the  deceased  tenant,  in  discharge  of  his  debts  of  all  kinds. 

Rights   of  Secured   Creditors. — Formerly,   in   the   ad-  Former  rights 
ministration   by  the    Court    of    the    estate    of   a    deceased  ?^-   -^jteration 

•'  by  Judicature 

insolvent  person,  a  creditor  whose  debt  was  secured  by  Act,  1875. 
mortgage  or  charge  of  any  part  of  the  estate,  was  allowed 
to  rank  with  the  other  creditors  for  the  full  amount  of  his 
claim,  and  afterwards  to  realise  his  security,  paying  over  any 
surplus  beyond  the  amount  of  his  claim.  But  the  Judicature 
Act,  1875,  provides  that,  in  the  administration  by  the  Court 
of  the  estate  of  a  person  dying  insolvent  after  the  commence- 
ment of  the  Act,  the  rules  applicable  under  the  law  of 
bankruptcy,  as  to  the  respective  rights  of  secured  and  un- 
secured creditors,  shall  prevail. (^)  By  the  bankruptcy  law, 
unless  the  secured  creditor  gives  up  his  security,  he  must 
have  it  valued,  and  can  only  rank  with  the  other  creditors 
for  any  deficiency,  (^n) 

Relative  Rights  of  Creditors  Generally. — Subject  to  the  Secured 
rights  of  secured  creditors  with  respect  to  the  enforcement  *=*'^^^*^'^- 
of  their  securities,  the   debts   of  the  deceased   are  payable 
according  to  the  following  rules  : 

Where  the  estate  or  interest  of  a  person  in  land  passes  on  Creditors 
his  death  as  personal  estate,(7i)  it  vests,  with  the  rest  of  his  generally, 
personalty,  in  his  legal  personal  representative,  and  is  subject 
to  the  rules  respecting  the  application  of  *  legal  assets ' — 
that  is,  the  assets  (o)  to  which  the  personal  representative  is 
entitled  by  virtue  of  his  office  (p) — in  payment  of  debts.   In 

(I)  38  &  39  Vict.  c.  77,  s.  10.  This  enactment  does  not  affect  the  priority  of 
judgment  debts  in  the  administration  of  legal  assets :  /Smith  v.  Morgan,  5 
C.  P.  D.  337,  49  L.  J.  C.  L.  410  ;  In  re  Maggi,  20  Cb.  D.  545,  51  L.  J.  Ch.  560, 
46  L.  T.  362,  30  W.  K.  729. 

(m)  See  46  &  47  Vict.  c.  52  (Bankruptcy  Act,  1883),  sched.  2,  rr.  9,  10. 

(»)  Ante,  pp.  10,  11. 

(o)  'Assets'  are  those  things  or  interests,  whether  real  or  personal,  which 
are  available  for  the  discharge  of  a  person's  legal  ohiigations  in  the  winding  up 
of  his  estate. 

(p)  Cook  V.  Qregson,  3  Drew.  547. 
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In  adminis-  the  distribution  of  legal  assets,  some  creditors  are  entitled  to 
tration  of  payment  in  preference  to  others.  Thus,  funeral  and  testa- 
mentary expenses,  and  the  costs  of  administering  the  estate, 
are  payable  in  the  first  place ;  and  Crown  debts,((^)  and  debts 
secured  by  registered  judgments,  or  judgments  recovered 
against  the  personal  representative,  have  priority  over  debts 
due  by  contract  raerely,(?^)  Debts  due  by  contract  under 
seal,  made  for  valuable  consideration,  formerly  had  priority 
over  debts  due  by  simple  contract — i.e.,  contracts  not  of 
record,  nor  under  seal  ;  but  a  statute  of  the  year  1869 
abolished  this  priority,  in  the  case  of  persons  dying  after 
that  year.(s) 
Equitable  In  the  administration  of  equitable  assets  no  priority  is 

asse  s.  given    to    any    class    of   creditors,    but    all   are   paid  pari 

2)ass7i.(t) 
Assets  under  By  the  Act  of  the  year  1833,  already  referred  to,  priority 
4  c.  104.  ^^s  given,  in  the  administration  of  assets  under  that  Act,  to 
debts  or  contracts  under  seal  in  which  the  heir  was  bound  ; 
but  this  priority  was  abolished  by  the  above-mentioned  Act 
of  the  year  1869.(u)  In  other  respects,  land  is  adminis- 
tered under  the  Act  of  1833  as  equitable  assets.('y) 

Does  not  affect       Order   of  Application  of  Assets. — As  between  persons 
creditors  ^^*^  succeed  to  the  estate  of  a  deceased  person,  either  under 

his  will  or  on  his  death  intestate,  the  various  assets  consti- 
tuting his  estate  are  deemed  to  be  applicable  in  the  discharge 
of  his  debts  in  a  certain  order,  whereby  his  personal  estate  is, 
generally,  subject  to  his  debts  in  priority  to  his  real  estate. 
The  order  in  which  assets  are  thus  applied  will  be  considered 
hereafter,  in  treating  of  gifts  by  wi\\.(w)  It  is  here  to  be 
observed,  that  the  rules  on  this  subject  do  not  affect  the 

{q)  See  2n  re  Lord  Churchill,  Manisty  v.  Churchill,  39  Ch.  D.  174, 36  W.  R. 
805. 

(r)  See  2  Wms.  Exors.  pt.  3,  bk.  2,  cb.  2. 

(s)  32  &  33  Vict.  c.  46  (Hinde  Palmer's  Act).  Tbis  statute  does  not  affect 
the  priority  of  judgment  debts  in  the  administration  of  legal  assets :  Be  Wil- 
liams, Wiiliams  v.  Williams,  L.  E.  15  Eq.  270,  42  L.  J.  Ch.  158. 

(t)  Wolstencroft  v.  Lonri,  1  Ch.  Cas.  32  ;  Silk  v.  Prime,  Dick.  384 ;  including 
judgment  debts,  see  2  P.  Wms.  416. 

(m)  3  &  4  Will.  4,  c.  104 ;  32  &  33  Vict.  c.  46. 

(v)  See  Cummins  v.  Cummins,  3  Jo.  &  L.  90. 

(w)  See  2^031,  p.  395. 
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rights  of  creditors,  or  oblige  them  to  resort  to  the  personal 
estate  of  the  deceased,  before  prosecuting  their  claims  against 
his  real  estate.(a?) 


(x)  Manning  v.  Spooner,  3  Ves.  114,  118.  But  where  a  creditor  sues  for  a 
general  administration  of  the  estate  of  a  deceased  person,  the  Court  directs  the 
application  of  the  personal  estate,  in  the  first  place,  in  payment  of  the  debts, 
and  directs  the  application  of  the  real  estate  for  that  purpose,  only  in  case  the 
personal  estate  be  deficient.  For  the  form  of  judgment  in  such  an  action,  see 
2  Seton,  Decrees,  1184-1186. 


CHAPTER  III. 


RENTS. 


Kent  defined. 


Estates  in 
land  the  only 
subjects  of 
rent. 


Kinds  of  rent. 


Rent-sei-vice 
defined. 


Definition. — Rent  may  be  defined,  generally,  as  a  tribute  of 
certain  amount,  rendered  periodically  by  the  owner  of  an 
estate  in  land,  as  a  compensation  or  return  for  his  estate,  or 
as  a  charge  thereon.  It  is  usually  a  sum  of  money ;  but  it 
may  consist  of  other  objects,  or  of  personal  services  to  be 
rendered  by  the  tenant.(«) 

As  a  general  rule,  an  interest  other  than  an  estate  in  land, 
either  in  possession  or  in  expectancy,(5)  cannot  be  the  sub- 
ject of  a  rent,  in  the  strict  sense  of  the  term.  Thus,  rents 
(except  such  as  may  be  due  to  the  Crown  by  prerogative,  or 
payable  under  special  statutory  provisions)  cannot  be  due  for, 
or  charged  upon,  advowsons,  franchises,  tithes,  rights  of 
common,  easements,  &c.  A  sum  payable  periodically,  in 
respect  of  such  an  interest,  can  be  due  only  as  a  debt,  pay- 
able by  virtue  of  a  conti'act  creating  a  personal  liability,  and 
not  as  the  result  of  a  right  of  property  in  such  interest.(c) 

Rents  are  of  two  kinds — '  rent-service '  and  '  rent- 
charge.'(f?) 

Sect.  I. — Rent-service. 

Definition. — Rent-service  is  a  rent  payable,  as  a  service 
incident  to  the  tenure  of  an  estate  in  land,  to  the  person  of 

(o)  Co.  Litt.  142  a  ;  2  Bl.  Coram.  41  ;  Burton,  §  1050. 

(b)  A  rent  may  be  payable  in  respect  of  an  estate  in  expectancy,  because  the 
remedy  by  distress  (as  to  which  see  inj^ra)  becomes  incident  to  the  rent  when 
the  estate  falls  into  possession  :  Co.  Litt.  47  a. 

(c)  Co.  Litt.  47  a.  142  a  ;  3  Cruise,  t.  28,  c.  1,  s.  IG ;  JeioeVs  case,  Rep.  pt.  5, 
3  a.  A  power  to  distrain  for  a  sum  payable  periodically,  but  which  is  not  in 
strictness  a  rent,  may  be  created  by  express  stipulation,  and  is  effectual  as 
against  the  person  by  whom  it  is  given,  and  those  claiming  under  him.  But 
the  goods  of  other  persons  could  not  (as  in  the  ordinary  remedy  by  distress)  be 
distrained  upon  under  the  power. 

(f?)  Kent-seek  was  formerly  a  kind  of  rent  distinct  from  those  above  men- 
tioned ;  but  the  distinction  has  been  abolished,  in  effect,  by  statute :  see  post, 
p.  276. 
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whom  the  land  is  held.  It  may  be  due  from  a  tenant  in 
fee  simple  of  freeholds  to  the  Crown,  or  other  chief  lord  of 
the  fee ;  or  from  the  owner  of  a  copyhold  estate  to  the  lord 
of  the  manor ;  or  from  the  owner  of  a  particular  estate  to 
the  person  entitled  to  the  reversion  thereon. (e) 

Rents  payable  by  freehold  tenants  in  fee  simple  or  copy-  Quit-rents,  &c. 
hold  tenants,  are  commonly  called  '  quit-rents,'  (/)  or  (less 
frequently)  'rents  of  assize';  (jg)  those  of  freeholders  being 
also  distinguished  as  '  chief-rents '  or  '  fee-farm-rents.'(A-) 
Where  land  is  granted  by  lease  free  of  actual  rent,  the  rela- 
tion of  lessor  and  lessee  is  sometimes  indicated  by  the  reser- 
vation of  a  '  peppercorn  rent,'  that  is,  a  rent  of  one  pepper- 
corn a  year,  to  be  paid  when  demanded. (z). 

Creation. — Rent-service  due  to  a  chief  lord  (other  than  Modes  of. 
the  Crown),  in  respect  of  an  estate  in  fee  simple  in  land  of  ^°^*"'^®°*'  *'^' 
freehold  tenure,  must  have  been  created  prior  to  the  statute 
Quia  emptores  ;  for,  as  has  been  seen,  that  statute,  in  effect, 
prohibited  the  creation  of  the  relation  of  lord  and  tenant  be- 
tween the  alienor  and  the  alienee  of  an  estate  in  fee  8imple.(y) 
The  reservation  of  a  rent,  as  rent-service,  on  the  grant  of  an 
estate  in  fee  simple,  is  therefore  ineffectual.(^')  Rents  pay- 
able by  copyhold  tenants  to  lords  of  manors  have  their  origin 
in  special  custom. 

Rent  payable  by  the  tenant  of  a  particular  estate  to  the  Kent  payable 
reversioner  is  created  by  reservation  of  the  rent,  on  the  grant 
of  the  particular  estate ;  in  other  words,  by  a  grant  of  the 
land,  subject  to  the  payment  of  the  rent  by  the  grantee.(Z) 
A  rent-service  is  reserved,  occasionally,  on  the  grant  of  an 

(e)  Vio.  Litt.  142  b,  143  a ;  Burton,  §  1055  ;  ante,  p.  115. 

(/)  Ante,  p.  23. 

{g)  Rents  'assized,' i.e.,  reduced  to  certain  amount,  by  the  lord:  Com.  Dig. 
Rent. 

(A)  The  term  '  chief-rent '  is  also,  by  modem  usage,  applied  to  a  rent-charge 
payable  by  the  purchaser  of  land  to  the  seller,  as  a  consideration  for  the  sale  : 
see  Copinger  &  Munro,  18  And  the  term  'fee-farm-rent'  is  sometimes  used  in 
this  sense  :  see  Co.  Litt.  144  a. 

(t)  2  Piatt,  82.     As  to  other  varieties  of  rent-service,  see  att^e,  pp.  94,  95. 

(J)  18  Edw.  1,  c.  1 ;  see  ante,  p.  22  ;  Litt.  s.  215 ;  2  Bl.  Comm.  42,  43. 

{k)  Co.  Litl.  144  a  ;  3  Cruise,  t.  28,  c.  1,  s.  14  ;  Bradbury  v.  Wright,  2  Dongl. 
624 ;  but  see  post,  p.  279,  as  to  the  reservation,  in  such  case,  being  construed  as 
a  grant  of  a  rent-charge. 

(I)  Whitlock's  case,  Kep.  pt.  8,  69  b.     See  ante,  pp.  95,  115. 

S 


274  THE  LAW  OF  PROPERTY  IN  LAND. 

estate  for  life,  and,  usually,  on  the  creation  of  an  estate  for 
years ;  but   never,  in  practice,  on  the  grant   of  an   estate 
tail. 
Where  no  A  rent-service  payable  by  the  owner  of  a  particular  estate 

reversion.  jg  necessarily  incident  to  the  reversion  expectant  thereon. 
If,  therefore,  land  were  granted  by  A.  to  B.  for  life  or  for 
years,  reserving  a  rent  to  the  grantor,  with  remainder  to  C. 
in  fee  simple,  the  reservation  of  the  rent  would  be  void  as  a 
reservation  of  a  rent-service,  since  no  reversion  remains  in 
the  grantor. (-/Ji) 

When  payable.       Payment   and  Apportionment. — Rent    is    not    payable 
until  midnight  of  the  day  appointed  for  its  payment.(w)     If 
the  reversioner  die  after  that  day,  but  before  the  rent  then 
payable  has  been  paid,  it  will  be  payable  to  his  personal 
Not  apportion-  representative,  as  a  debt  due  to  the  deceased.      But,  at  corn- 
able  at  com-     jjjQjj  lo^  j.gQ^  ^g^g  jjQ^  apportionable  in  respect  of  time  :  and 
men  law.  '    .  .  '^^         ,  I  ' 

therefore,  if  the  reversioner  died  at  any  time  between  two 

rent-days,  or  on  a  rent-day,  but  before  midnight,  his  per- 
sonal representative  could  not  claim  any  rent,  as  from  the 
last  preceding  rent-day  to  the  time  of  the  death.  In  such 
case,  if  the  reversion  of  the  deceased  were  the  fee  simple,  the 
whole  of  the  rent  payable  on  the  next  rent-day  might  be 
claimed  by  his  heir-at-law  or  devisee,  as  incident  to  the 
reversion ;  but  if  it  were  a  limited  interest  merely,  as  an 
estate  for  life,  the  tenant  of  the  particular  estate  was  not 
bound  to  pay  any  rent  as  from  the  last  preceding  rent-day.(o) 
Apportionment  The  common  law  has  been  amended,  however,  on  this 
Act,  1870.  point,  by  a  series  of  statutes — the  latest  of  which,  the  Ap- 
portionment Act,  1870,(j3)  in  effect  supersedes  the  earlier 
statutes  (q)  on  the  same  subject.  By  the  Apportionment  Act, 
1870,  all  rents,  and  other  periodical  payments  in  the  nature 

{m)  Litt.  8.  215.  But  such  a  reservation  would  be  construed  as  a  rent-charge ; 
see^jos^  p.  279. 

(m)   Cutting  v.  Derby,  2  W.  Bl.  1077  ;  Leftley  v.  Jflim,  4  T.  R.  170. 

(o)  See  Clun's  case,  Rep.  pt.  10, 126  ;  S.C.,  and  notes  thereto,  Tud.,  L.  C.  R.  P. 
284. 

ip)  33  &  U  Vict.  0.  35 ;  Jones  v.  Ogle,  L.  R.  8  Ch.  192,  41  L.  .T.  Ch.  633  ; 
C(fpron  V.  Capran,  L.  R.  17  Eq.  288,  43  L.  J.  Ch.  677,  29  L.  T.  826  ;  Constable 
V.  Constable,  11  Ch.  D.  681,  48  L.  J.  Ch.  621,  40  L.  T.  516. 

iq)  11  Geo.  2,  c.  19,  s.  15 ;  4  &  5  "Will.  4,  c.  22  ;  and  see  14  &  15  Vict, 
c.  25,  8.  1. 
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of  income,  are,  like  interest  on  money  lent,  to  be  considered 
as  accruing  from  day  to  day,  and  are  apportionable  iu 
respect  of  time,  accordingly.  And  the  apportioned  part  is 
payable  or  recoverable,  when  the  whole,  of  which  it  forms 
part,  is  payable  ;  or,  in  case  of  a  rent  or  other  periodical  pay- 
ment being  determined  by  re-entry,  death,  or  otherwise,  when 
the  next  entire  portion  of  the  same  would  have  been  payable, 
if  it  had  not  so  determined.  But,  in  the  case  of  rent 
reserved  out  of,  or  charged  upon,  land,  the  whole  rent  (in- 
cluding the  apportioned  part)  is  recoverable  by  the  heir,  or 
other  person  next  entitled  to  the  rent ;  and  the  apportioned 
part  is  recoverable  from  him  by  the  executors,  or  other 
parties  entitled  to  the  same. 

It  seems  that,  under  this  Act,  rent  is  apportionable,  not  Apportionment 
only  as  between  different  persons  entitled  to  the  rent,  but  ^^  ^*^^"  j 
also  as  between  the  landlord  or  other  person  to  whom  the  tenant, 
rent  is  payable,  and  the  tenant  by  whom  it  is  payable ;  as 
where  the  estate  of  the  tenant  determines  between  two  rent- 
days.(r)      At  common  law,  and  under  the  previous  statutes, 
rent  was  not  so  apportionable.  (s) 

Recovery. — Arrears  of  rent-service  are  recoverable  by  Distress, 
distress.(«*)  Distress  is  the  enforcement  of  payment  by 
seizure,  without  process  or  aid  of  a  legal  tribunal,  of  any 
goods  and  chattels  (except  certain  chattels  that  are  privileged 
from  distress)  on  the  land  in  respect  of  which  the  rent  is 
payable.(w)  At  common  law,  the  things  seized  could  only 
be  retained  as  a  pledge,  to  be  returned  on  payment  of  the 
rent ;  but  a  right  to  sell  the  goods,  in  satisfaction  of  the 
rent,  has  been  given  by  statute.('y) 

Arrears  of  rent-service  are  also  recoverable  by  action  at  Action  at  law. 


(r)  See  Swansea  Bank  v.  Tlumas,  4  Ex.  D.  94,  48  L.  J.  C.  L.  344,  40  L.  T. 
558,  27  W.  K.  491 ;  Re  Smith  Kensington  Co-operative  Stores,  17  Ch.  D.  161 ; 
Re  Howells,  exp.  Mandlebert)  and  Co.  [1895],  1  Q.  B.  844;  but  see  per 
Bowen,  L.  J.,  in  Re  Lucas,  Parish  v.  Hudson,  bb  L.  J.  Ch.  101,  54  L.  T.  30. 

(«)  Oldershav:  v.  HoU,  12  A.  &  E.  590. 

(t)  As  to  forfeiture  of  the  estate  for  non-payment  of  rent,  under  a  condition  of 

re-entry,  see  ante,  p.  103. 

(u)  As  to  the  remedy  by  distress  generally,  see  3  Bl.  Comm.  6  ;  Woodfall, 
ch.  11  ;  Simpson  v.  Hartopp,  and  notes  thereto,  1  S.  L.  C.  421. 

(u)  2  W.  &  M.  c.  5 ;  11  Geo.  2,  c.  19 ;  35  &  36  Vict.  c.  92,  s.  13 ;  51  &  52 
Vict.  c.  21. 
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law,  as  a  debt  due  from  the  tenant,  where  the  tenant  has  ex- 
pressly contracted  to  pay  rent ;  or  where  such  a  contract  can 
be  implied  from  the  terms  of  the  instrument  under  which  the 
tenant  holds,  or  from  the  circumstances  of  the  case.(^<;) 

Passes  with  Alienation. — Rent-service  passes  by  a  grant  of  the  rever- 

reversion.        gj^j^  qj.  geignory  to  which  it  is  incident,  although  it  be  not 
Maybe  granted  expressly  mentioned  in  the  grant.(ic)    It  may  also  be  granted 
separa    y.       separately ;  or  it  may  be  excepted  from  a  grant  of  the  seignory 
or  reversion. 

A  rent  severed  from  the  seignory  or  reversion  to  which  it 
was   annexed  is  not,  however,  in  strictness,  a  rent-service. 
Rent-seek  at     At  common  law  it  was  not  recoverable  by  distress,  and  was 
statute  of     '   therefore  called  a  '  rent- seek  ' — a  term  applied  to  any  rent 
€teo.  IL  as  to.  that  was  destitute  of  the  remedy  by  distress,  and  was  thus 
recoverable  only  by  action  at  law.(y).      But,  by  a  statute  of 
George  II,,  the  remedy  by  distress  was  extended  to  any  rent- 
seek  that  had  been  duly  paid  for  a  limited  period  prior  to  the 
Act,  or  that  should  be  thereafter  created. (2)    Hence,  there  is 
now  no  practical  distinction  between  a  rent  that,  at  common 
law,  would  have  been  rent- seek,  by  reason  of  its  severance 
from  a  seignory  or  reversion,  and  rent-service. 
Apportionment       On  alienation  of  the  reversion  of  part  of  the  land,  the  rent 
of  part  of        incident  to  the  reversion  is  apportionable  ;  but  the  tenant  must 
reversion.        consent  to  the  apportionment,  unless  it  be  made  by  a  jury(a). 

Modes  of.  Determination. — The  right  to  rent-service  may  be  ex- 

tinguished in  the  following  different  ways.(5) 
(i.)  Eviction  of      (i.)  If  a  tenant,  holding  at  a  rent,  be  lawfully  deprived  of 
°*°  •  the  possession  of  the  land,  or  part  of  it,  by  the  reversioner,  (c) 

the  rent  ceases  to  be  payable.      Eviction  of  the  tenant  by  .a 

(w)  See  Burton,  §§  1081-1091  ;  Woodfall,  cc.  13,  14.  As  to  the  liahility  of 
a  lessee,  and  of  an  assignee  of  a  lease,  for  payment  of  rent,  see  ante,  pp.  96,  97. 

(x)  See  ante,  p.  116. 

(y)  Litt.  s.  218 ;  2  Bl.  Comm.  42,  176  ;  Burton,  §  1096. 

(2)  4  Geo.  2,  0.  28,  s.  5. 

(a)  3  Cruise,  t.  28,  c.  3,  s.  32  ;  Bliss  v.  Collins,  5  B.  &  A.  876  ;  Mayor  of 
Swansea  v.  Thomas,  10  Q.  B.  D.  68,  52  L.  J.  C.  L.  340,  47  L.  T.  657,  S"! 
W.  R.  506.     See  also  Conveyancing  Act,  1881,  ss.  10,  12,  ante,  p.  118. 

(b)  As  to  the  operation  of  the  Statutes  of  Limitation  with  respect  to  rent, 
see  post,  p.  448. 

(c)  As  by  re-entry  under  a  condition  of  re-entry,  as  to  which  see  ante,  p.  103. 
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person  having  a  title  superior  to  that  of  the  grantor  of  the 
estate  has  the  same  effect,  if  the  eviction  extend  to  the 
whole  of  the  land ;  but  if  it  be  confined  to  part,  the  rent 
will  be  apportionable,  and  will  cease  only  as  to  the  part  from 
which  the  tenant  has  been  evicted. (c?)  But  the  destruction  of 
buildings  by  fire,  or  their  becoming  otherwise  uninhabitable, 
or  an  eviction  by  a  trespasser,  will  not  extinguish,  or  cause  a 
suspension  or  abatement  of,  the  rent.(e) 

(ii.)  On  the  determination,  by  any  other  means,  of  the  (ii.)  Other^ 
estate  of  a  tenant  holding  at  a  rent,  the  rent  necessarily  of  his^^ate"" 
ceases  to  be  payable.  If,  however,  the  tenant's  estate  deter- 
mine as  to  part  only  of  the  land,  by  the  acquisition  of  such 
part  by  the  reversioner,  or  by  the  acquisition  of  the  reversion 
in  such  part  by  the  tenant,  the  rent  is  apportionable,  and 
ceases  only  with  respect  to  the  part  of  the  land  as  to  which 
the  estate  has  determined.  But  the  tenant  cannot,  by 
assigning  his  interest  in  part  of  the  land  to  any  other  person, 
cause  the  rent  to  be  apportionable,  unless  with  the  rever- 
sioner's consent.(/) 

(iii.)  The  rent  may  be  released  to  the  tenant,  wholly  or  in  (iii.)  Eelease. 
part,  by  the  reversioner  or  lord.(_^) 

(iv.)  By  the  Conveyancing  and  Law  of  Property  Act,  1881,  (iv.)  Redemp- 
a  quit- rent,  chief -rent,   or  other  annual   sum,  arising  out  of  ^.^^^  "^ij^^'q^^, 
land  in  perpetuity  (not  being  a  rent  reserved  on  a  sale  or  veyancing  Act, 
lease,  or  payable  under  a  grant  or  licence  for  building  pur- 
poses), may  be  redeemed  by  the  owner  of  the   land,  or  any 
person  interested  therein,  by  payment  to  a  person  absolutely 
entitled  to  the  rent  in  fee  simple  in  possession,  or  empowered 
to  dispose  of  it  absolutely,  or  to  give  a  discharge  for  its 
capital  value,  of  a  price  to  be  certified  by  the  Board   of 
Agriculture,  as  the  consideration  for  the  redemption. (/i) 

At  common  law,  as  has  been  seen,  rent-service  incident  to  Formerly  ex- 
a  reversion  was  extinguished  by  the  merger  of  that  reversion  ^^f^,?  ^f  ^ 
in  an  ulterior  reversion.      The  alteration  of  the  law  on  this  reversion. 


(d)  Stevenson  v.  Lamhard,  2  East,  575. 

(e)  See  Woodfall,  434,  436,  and  cases  there  cited  ;  but  this  does  not  apply  to 
a  lease  of  a  furnished  house  :  see  Wilson  v.  Finch- Hatton,  2  Ex.  D.  336. 

(/)  See  2  Piatt,  132,  133, 135,  and  cases  there  cited  ;  Baynton  v.  Morgan,  22 
Q.  B.  D.  74,  58  L.  J.  C.  L.  139,  37  W.  R.  148. 

(</)  3  Cruise,  t.  28,  c.  3,  s.  6. 

(h)  44  &  45  Vict.  c.  41,  s.  45  ;  aud  see  post,  p.  411. 
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point   by   the  Ifeal   Property  Act,  1845,  has  already  been 
stated,  (i) 


Rent-charge 
defined. 


Interests  in 
rent-charges. 


Mode  of. 


Sect.  II. — Rent-charge. 

Deflnition. — Rent-charge  is  a  rent,  or  sum  payable 
periodically,  as  a  charge  or  burden  on  the  ownership  of  land, 
and  not  as  a  service  incident  to  tenure,  and  for  arrears  of 
which  a  remedy  by  distress  is  available. (y  ) 

Rent-charges  are  the  subjects  of  interests  similar,  in 
extent  and  modes  of  holding,  to  estates  in  land.(/.)  Rent- 
charges  in  fee  simple  are  sometimes  created  on  the  sale  of 
land,  as  the  consideration  for  the  sale ;  the  rent  being  made 
payable  to  the  vendor  and  his  heirs,  and  charged  upon  the 
land.(/)     Rent-charges  in  tail  do  not  occur  in  practice. 

Creation. — A  rent-charge  is  created  by  a  grant,  either 
inter  vivos  or  by  will,  of  an  annual  sum,  for  an  interest  of 
such  extent  as  is  intended  to  be  created  ;  and  in  terms 
indicating  that  the  rent  is  to  be  charged  upon,  or  payable 
out  of,  land  of  the  grantor. (7/;)  .  At  common  law,  the  addi- 
tion of  an  express  power  to  distrain  for  the  rent  was  essential 
to  its  creation  as  a  rent-charge.  In  the  absence  of  an 
express  power  for  this  purpose,  the  rent  was  merely  a  rent- 
seek  ;  («)  for  the  remedy  by  distress  was  not  incident,  by 
law,  to  rents  of  this  class.(o)  But,  as  has  been  seen,  a  power 
to  distrain  for  any  rent  that,  at  common  law,  would  be  rent- 
seek,  was  given  by  a  statute  of  George  II.  ;  and  this  enactment 
applies  to  rent  created  as  rent-charge,  but  without  express 
power  of  di8tress.(^) 


[i)  See  ante,  p.  130,  and  8  &  9  Vict.  c.  106,  8.  9. 

{j)  2   Bl.  Comm.    42  ;   Burton,  §  1056  ;  Re  Lord  Gerard  and  Beecham's 
Contract  [1894],  3  Ch.  295,  308. 

{k)  3  Cruise,  t.  28,  c.  2,  ss.  1-8,  24. 

{I)  See  Copinger  &  Munro,  29.     And  as  to  the  creation  of  such  a  rent-charge 
under  the  Settled  Land  Acts,  1882  to  1890,  see  ante,  p.  82. 

(»h)  Burton,  §§  1105,  1110.     As  to  statutory  charges  in  the  nature  of  rent- 
charges,  see  post,  pp.  284,  287. 
[n)  See  ante,  p.  276. 
(o)  Litt.  ss.  217,  218  ;  Burton,  §  1056.  ' 

{p)  4  Geo.  2,  c.  28,  s.  5  ;  ante,  p.  276  ;  JJodds  v.  Thovqism,  L.  B.  1  C.  P.  133. 
And  see  Conv.  Act,  1881,  s.  44  ;  infra, 


pp.  279,  280. 
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It  has  been  seen  that  a  rent-service  cannot  be  reserved  on  Reservation  of 

the  ffrant  of   an  estate  in  fee  simple,  or  on  the  errant  of  an  ^^J^^  ™*y  **^® 

°  .  .     ,       .  .  eflfect  as  grant 

estate  for  life  or  for  years,  where  the  remainder  in  fee  simple  of  rent-charge. 

is  also  granted.  But  the  reservation  of  the  rent  in  such 
cases  is,  in  general,  construed  as  a  grant  of  the  rent  by  the 
alienee  of  the  estate  to  the  alienor,  and  thus  takes  effect  as 
a  rent-charge,  (g-) 

Under  a  modern  statute,  a  rent-charge  granted  after  the  Registration  of 
26th  April  1885,  otherwise  than  by  marriage  settlement  or  '^'^■^^^&^- 
will,  for  a  life  or  lives  or  any  estate  determinable  on  a  life  or 
lives,  will  not  affect  any  land  as  to  purchasers,  mortgagees, 
or  creditors,  unless  and  until  certain  particulars  of  the  rent 
are  entered  in  a  public  registry,  now  attached  to  the  Central 
OflBce  of  the  Supreme  Court ;  except  where  a  purchaser  or 
mortgagee  has  acquired  the  land  with  notice  of  the  rent- 
charge,  (r) 

Payment  and  Apportionment. — The  rules  above  stated.  Rules  as  to. 
with   respect  to  the  time  at  which  rent  is  payable,  and  the 
apportionment  of   rent  in   respect  of  time  (including  the 
provisions  of  the  Apportionment  Act,  1870),  apply  to  rent- 
charges  as  well  as  to  rent-service.(s) 

Recovery. — -Although  the  grantee  of  a  rent-charge  has  a  Distress. 
remedy  by  distress  under  the   statute  of  George  II.,  above 
referred  to,(^)  it  was,  nevertheless,  the  usual  practice,  before  Usual  pro- 
the  year  1882,  to  insert  in  an  instrument  creating  a  rent- ^^^''°*  ^°'"    ^ 

•'  '  _  ^  °       ,  ,  securing  rent- 

charge  an  express  power  to  distrain.     And,  as  an  additional  charges. 

remedy,  the  grantee  was  usually  empowered,  in  case  of  the 

rent  being  in  arrear,  to  enter  upon  the  land,  and  take  the 

rents  and  profits  in  satisfaction  of  the  arrears,  whereby  he 

acquired,  upon  entry,  a  chattel  interest  in  the  land,  which 

continued  until  the  arrears  were  satisfied. (?/.) 

But  by  the  Conveyancing  and  Law  of  Property  Act,  1881,  Provisions  of 

the  Convey- 
— — ancing  Act, 

(2)  Ante.  p.  274,  Litt.   b.  217;  Co.  Litt.  144  a;  Bradbury  v.    Wright,  2  1^81,  hereon. 
Dougl.  624. 

(r)  18  &  19  Vict.  c.  15,  ss.  12,  14.     Greaves  v.  Tofidd,  14  Ch.  D.  563,  50 
L.  J.  Ch.  118. 

(«)  Ante,  p.  274. 

(t)  Ante,  p.  276. 

(m)  3  Davidson,  Conv.  314. 
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the  insertion  of  such  provisions  as  the  foregoing,  in  instru- 
ments creating  rent-charges  since  the  31st  December  1881, 
is  rendered  unnecessary.  The  Act  gives  the  person  entitled 
to  the  rent  a  power  to  distrain,  where  the  rent  is  in  arrear 
for  twenty-one  days ;  and,  where  it  is  in  arrear  for  forty 
days,  a  power  to  enter  and  hold  possession  of  the  land  (with- 
out impeachment  of  waste),  and  receive  its  income,  until  all 
arrears  of  the  rent,  and  the  costs  and  expenses,  are  paid  ; 
and,  in  the  like  case,  a  power  to  demise,  by  deed,  the  whole 
or  any  part  of  the  land  for  a  term  of  years,  with  or  without 
impeachment  of  waste,  to  a  trustee,  on  trust  by  mortgage,  or 
sale,  or  demise,  of  the  land  or  any  part  of  it,  for  the  whole 
or  part  of  the  term,  or  by  receipt  of  its  income,  or  by  other 
reasonable  means,  to  raise  and  pay  the  rent  and  all  arrears 
thereof,  and  costs  and  expenses ;  and  the  surplus,  if  any, 
of  the  money  raised,  or  income  received,  is  to  be  paid  to 
the  person  for  the  time  being  entitled  to  the  land  com- 
prised in  the  deed,  immediately  expectant  on  the  term 
created  thereby.  These  remedies,  however,  are  given  by 
the  Act  subject  to  all  estates,  interests,  and  rights  having 
priority  to  the  rent,  and  are  available  so  far  only  as  such 
remedies  might  have  been  given  by  the  instrument  under 
which  the  rent  arises,  and  so  far  as  a  contrary  intention  is 
not  expressed  therein. (v) 
Sale  by  order  In  addition  to  the  foregoing  remedies  for  the  recovery  of 
raisin^^arrears  ^^^^^1"^  of  rent-charge,  the  Court,(w)  in  the  exercise  of  its 
of  rent-charge,  jurisdiction  to  enforce  charges  upon  land, (a?)  may  direct  a  sale 
or  mortgage  of  land  subject  to  a  rent-charge,  in  order  to  raise 
money  for  payment  of  arrears  of  the  rent.  This  relief  will  be 
granted,  if  the  arrears  cannot  be  otherwise  raised ;  as  where 
the  possession  is  vacant,  and  the  land  produces  no  income,  or 
an  insufficient  income.(y) 


(w)  44  &  45  Vict.  c.  41,  s.  44.  These  provisions  are  applicable  to  any  rent 
charged  on  land,  or  on  the  income  of  laud,  and  whether  by  way  of  rent-charge 
or  otherwise  ;  not  being  rent  incident  to  the  reversion  (sub-s.  1). 

(iv)  I.e.,  the  Chancery  Division  of  the  High  Court  of  Justice. 

(x)  See  ante,  p.  252. 

(y)  Copinger  &  Munro,  434  ;  Cujalt  v.  Jackson,  13  Price,  721  ;  Horton  v.  Hall, 
L.  K.  17  Eq.  457,  22  W.  R.  391  ;  KeUe^j  v.  KeUey,  L.  R.  17  Eq.  495,  30  L.  T. 
82,  22  W.  R.  433 ;  Scottish  Widotvs'  Jfhmd  v.  Craig,  20  Ch.  D.  208  ;  lie 
Tucker,  Tticker  v.  Tucker  [1893],  2  Ch.  323 ;  Bambro  v.  Hamhro  [1894],  2 
Ch.  564. 
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In  addition  to  the  foregoing  powers  of  enforcing  a  rent-  Action  at  law. 
charge  as  a  right  of  property,  the  person  entitled  to  the  rent 
may  recover  arrears  by  action  at  law,  as  a  debt  due  to  him 
from  the  person  by  whom  the  rent  is  payable.  And  though 
a  covenant  to  pay  the  rent  does  not  run  with  the  land,  so  as 
to  bind  a  subsequent  owner  of  the  land  (as  in  the  case  of  a 
similar  covenant  in  a  lease  for  year8),(5;)  arrears  of  rent-charge 
may,  nevertheless,  be  recovered  by  action,  as  a  debt  due  from 
the  owner  of  the  land,  whether  he  be  the  grantor  of  the  rent, 
or  a  subsequent  owner,(a)  other  than  a  tenant  for  years 
merely.(&) 

By  a  modern  statute,  provision  is  made  for  the  exoneration  Exoneration 
of  the  estate  of  a  deceased  person  from  liability  for  the  rent  ^gc^^  " 
or  covenants  contained  in  any  conveyance,  or  agreement  for  person. 
conveyance,  on  chief-rent  or  rent-charge,  granted  to,  or  made 
with,  the  deceased ;  similar  to  the  provision  (already  men- 
tioned) for  the  relief  of  the  estate  of  a  deceased  lessee  from 
liability  for  the  rent  and  covenants  of  the  lease. (c) 

Alienation. — A  person  entitled  to  a  rent-charge  has  the  Rigtts  of, 
same  powers  of  alienation  of  the  whole  or  part  of  the  rent,  as 
the  owner  of  an  estate  of  similar  extent  in  land.(fZ) 

Determination. — A  rent-charge  may  determine,  or  be  ex-  Modes  of. 
tinguished,  in  the  following  different  ways.(«) 

(i.)  Where  it  has  been  granted  for  an  interest  of  limited  (i.)  Expiration 
duration,  it  determines  on  the  completion  of  the  period  of  its  "f  iiit«i"est- 
duration. (/)     At  common  law,  a  rent-charge  granted  to  a 
person  during  the  life  of  another,  expired  in  the  event  of  his 
death   in  the  lifetime  of  the  cestui  que  vie  ;  unless  it  was 
limited,  in   that   event,  to  his  heirs,  or   others,  as  special 

(z)  Piatt  on  Covenants,  475. 

(a)  Thomas  v.  ,Sijhester,  L.  R.  8  Q.  B.  368,  42  L.  J.  C.  L.  (Q.  B.)  237,  21 
W.  R.  912  ;  In  re  Blackburn  ami  District  Benefit  Building  Society,  Ex  parte 
Chaham,  42  Ch.  D  343,  38  W.  R.  178  :  Searle  v.  Cooke,  43  Ch.  D.  519,  61 
L.  T.  189.  37  W.  R  730. 

{h)  Re  Herharje  Bents  ('harity,  W.  N.  1896,  p.  88. 

(c)  22  &  23  Vict.  c.  35,  s.  28  ;  see  ante,  p.  96. 

(d)  3  Cruise,  t.  28,  c.  3,  s.  28.  As  to  alienation  under  the  Settled  Land  Acts, 
seejHJSt,  p.  294,  note  (//). 

(e)  As  to  the  extinguishment  of  rent-charges  under  the  Statutes  of  Limita- 
tion, Bee  post,  p.  447. 

(/)  Ab  to  escheat  of  an  interest  in  fee  simple  in  a  rent-charge,  see  post,  p.  465. 
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(ii.)  Deter- 
mination of 
estate  charged. 


(iii.)  Merger. 


(iv.)  Release. 


(t,)  Redemp- 
tion. 


occupants — rent  not  being  a  subject  of  common  occupancy. 
But  the  enactments  respecting  the  disposition  and  devo- 
lution of  an  estate ^mr  cmtrc  vie  in  land,  under  such  circum- 
stances, apply  equally  to  an  interest  ])ut  autre  vie  in  a  rent- 
charge.  (//) 

(ii.)  The  determination  of  the  estate  on  which  the  rent  is 
charged  necessarily  extinguishes  the  rent,  as  such ;  though 
the  grantor  may  still  remain  personally  liable  for  its  pay- 
ment. 

(iii.)  If  a  person  entitled  to  a  rent-charge  acquires  the  owner- 
ship of  the  land  upon  which  it  is  charged,  the  rent  merges  in 
the  ownership  of  the  land,  and  is  thus  extinguished.  The 
effect  is  the  same,  though  the  ownership  of  part  only  of  the 
land  be  acquired ;  unless  the  acquisition  occurs  by  opera- 
tion of  law  (as  by  descent  on  intestacy),  in  which  case  the 
rent-charge  is  apportioned. (/t) 

(iv.)  The  land  may  be  released  from  the  rent-charge,  by 
the  person  entitled  to  the  rent.  At  common  law,  a  release  of 
any  part  of  the  land  operated  as  a  release  of  the  whole. (-i) 
But,  by  a  modern  statute,  it  is  provided  that  a  release  of  part 
of  the  land  shall  operate  only  to  bar  the  right  to  recover  any 
part  of  the  rent-charge  out  of  the  land  released ;  without 
prejudice,  moreover,  to  the  rights  of  persons  interested  in  the 
land  remaining  unreleased,  and  not  concurring  in,  or  confirm- 
ing, the  release,  (y)  Under  this  statute,  if  the  owner  of  an 
unreleased  part  of  the  land  does  not  join  in  the  release,  his 
land  is  liable  only  for  a  proportionate  part  of  the  rent.(/v) 

(v.)  A  rent-charge  may  be  redeemed  under  the  provisions, 
mentioned  above,  of  the  Conveyancing  and  Law  of  Property 
.let,  1881,  as  these  apply  to  rent-charges,  as  well  as  to  other 
rent8.(/) 


(o)  Co.  Litt.  41  b  ;  2  BI.  Comm.  260  ;  Bearparh  v,  Hutchinson,  7  Bing.  178 ; 
1  Vict.  c.  26,  8.  3.     >See  antCj  p.  73. 

(A)  Litt.  S8.  222,  224  ;  Burton,  §§  1121,  1122  ;  Dennett  \.Fass,  1  Bing.  N.  C. 
388.  It  is  otherwise  in  the  case  ot  acquisition  of  part  of  land  subject  to  rent- 
service  :  see  supra,  p.  277.  But  qumre  whether  a  rent-charge  would  not  now  be 
apportionable  in  this  case,  as  on  an  implied  release  of  part  of  the  land  under  the 
statute  22  &  23  Vict.  c.  35,  s.  10. 

(i)  Barton,  §  1123. 

0')  22  &  23  Vict.  c.  35,  s.  10. 

{k)  Booth  V.  Smith,  14  Q.  B.  D.  318,  54  L.  J.  C.  L.  119,  51  L.  T.  742,  33 
W.  R.  142. 

(/)  Supni,  p.  277. 


CHAPTER  IV. 

TITHE  RENT-CHARGE,  AND  OTHER  STATUTORY 
CHARGES. 

Various  charges  on  land,  chiefly  of  the  nature  of  rent-charges,  Similar  to 
are  created  by,  or  depend  for  their  validity  on,  the  provisions  ™"  '°  '"°^* 
of  modern  statutes.     Of  these  charges  the  most  important  is 
the  '  tithe  rent-charge,'  which  may  be  first  considered. 


Sect.  I. — Tithe  Rent-charge. 

Definition. — Tithe    rent -charge    is    an    annual   sum    of  Titbe  rent- 
money,  payable  by  the  owner  of  land  in  lieu  of  tithes,  under  ^^^^^^  defined, 
the  statutes  for   the  commutation   of   tithes,  and  charged 
upon  the  land. 

Tithes. — Tithes,  for  which  the  tithe  rent-charge  has  been  Titlies  at  com- 
substituted,  consisted  of  the  tenth  part  of  the  produce,  animal  ™°°  ^''^'^• 
and  vegetable,  of  land ;  as  the  tenth  head  of  the  young  of 
animals,  the  milk  of  cows  every  tenth  day,  the  tenth  sheaf  of 
corn,  &c.  Tithes  of  vegetable  produce  were  called  '  predial 
tithes ' ;  while  those  consisting  of  animal  produce  were  termed 
'  mixed  tithes.'  And,  by  special  custom,  the  right  might  extend 
to  the  tenth  part  of  the  profits  of  men's  labour,  or  '  personal 
tithes.'(«)  Frequently,  however,  a  composition  (usually  a  sum 
of  money),  called  a  modus,  was  rendered,  by  custom  or  pre- 
scription, in  lieu  of  tithes. (^) 

By  the  common  law,  tithes  belonged  exclusively  to  the  All  tithes 

parochial  clergy  and  other  spiritual  corporations,  constituting  o'^'pnal^y 
^  /-(I/.  ecclesiastical 

the  Established  Church  of  England  ;  being  one  of  the  sources  property. 


(a)  3  Cmise,  t,  22,  s.  1 ;  2  Bl.  Comm.  24 ;  Bnrton,  §§  1173,  1174. 

(b)  Burton,  §  1188  ;  2  Bl,  Comm.  24  et  geq. 
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Grants  from 
Crown  to 
laymen. 


Lay  impropri- 
ators. 


from  which  their  revenues  were  derived.  Originally,  the 
rector  (or  parson)  of  the  parish  was  in  every  case  the  actual 
incumbent,  and,  as  such,  was  alone  entitled  to  the  tithes 
rendered  by  his  parishioners.  But  in  course  of  time,  ecclesias- 
tical benefices  became,  in  many  instances,  annexed  to  monastic 
corporations,  who  themselves  filled  the  oflSce  of  rector  (which, 
being  spiritual  bodies,  they  were  capable  of  holding),  and 
thus  became  entitled  to  the  tithes  and  other  emoluments  of 
the  benefice,  while  they  deputed  the  actual  discharge  of  the 
rectorial  duties  to  a  priest,  who  acted  as  their  deputy,  or 
vicar.(c)  The  vicar  usually  received  the  small  tithes ;  (d) 
the  greater  tithes  being  reserved  to  the  monastery,  (c) 

On  the  dissolution  of  the  monasteries  in  the  reign  of  King 
Henry  VIII.,  statutes  were  passed  vesting  all  their  posses- 
sions (including  rectorial  benefices  and  tithes)  in  the  King, 
and  confirming  his  grants  of  such  possessions.  Many 
of  such  grants  were  made  to  laymen,  and  have  since 
continued  to  be  held,  under  the  original  grantees,  as  lay 
interests ;  the  persons  entitled  thereto  being  thence  called 
'  lay  impropriators.^/) 


Tithe  Act, 
1836. 


Commutation  of  Tithes. — By  the  Tithe  Act,  1836,(^)  as 
amended  by  subsequent  statutes,(/i)  provision  was  made  for 
the  commutation  of  the  tithe  of  every  parish  into  a  rent- 
charge,  and  for  the  apportionment  of  the  rent-charge  among 
the  different  lands  in  each  parish  ;  and  a  board  of  Tithe 
Commissioners  (now  incorporated  with  the  Board  of  Agricul- 
ture) (*)  was  appointed  for  the  carrying  out  of  the  commuta- 
tion. The  amount  of  the  rent-charge,  in  each  year,  is  regu- 
lated by  the  average  price  of  corn  during  the  seven  years 


(c)  This  was  tlie  origin  of  vicarages,  as  distinguished  from  rectories :  Barton, 
§  1205. 

(d)  Tithes  were  distinguished  as  '  great '  or  '  small.'  Com,  hay,  wood,  and 
some  other  vegetable  produce  were  great  tithes ;  small  tithes  comprised  some 
other  vegetable  produce,  and  all  mixed  and  personal  tithes:  Burton,  §  1180. 

(e)  3  Cruise,  t.  22,  s.  54 ;  Burton,  §§  1205-1208 ;  1  Bl.  Comm.  384. 

(/)  27  Hen.  8,  c.  28  ;  31  Hen.  8,  c.  13 ;  3  Cruise,  t.  22,  ss.  62,  63. 

(«/)  6  &  7  Will.  4,  c.  71. 

(h)  1  Vict.  c.  69  ;  1  &  2  Vict.  c.  64  ;  2  &  3  Vict.  c.  62  ;  3  &  4  Vict,  c.  15  ; 
5  &  6  Vict.  c.  54  ;  9  &  10  Vict.  c.  73  ;  10  &  11  Vict.  c.  104  ;  14  &  15  Vict.  c.  53  ; 
23  &  24  Vict.  c.  93  ;  31  &  32  Vict.  c.  89  ;  36  &  37  \icX.  c.  42  ;  41  &  42  Vict, 
c.  42  ;  45  &  46  Vict.  c.  37,  ss.  9,  10 ;  54  Vict.  c.  8. 

(i)  See  j><M<,  p.  411,  note  {k). 
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ending  on  the  25th  December  then  next  preceding.(y)  Hop  Extraordinary 
grounds,  orchards,  and  market  gardens  were,  under  the  *'*'*'®  ^^^^' 
Tithe  Acts,  subject  to  an  additional,  or  extraordinary, 
charge ;  but  by  the  Extraordinary  Tithe  Iledemption  Act, 
1886,  this  charge  is  abolished,  and  a  rent-charge,  at  the  rate 
of  £4  per  cent,  per  annum  on  its  capitalised  value,  is  substi- 
tuted for  it.(A) 

Lay  Interests  in  Tithe  Bent-charge. — Tithe  rent-charge  Similar  to 
may  (as  tithes  might,  before  the  commutation)  be  held  for  ^^^^  '°  ^^°'^- 
lay  interests  similar,  in  extent  and  modes  of  holding,   to 
estates  in  land.(/) 

Where  a  person  entitled  to  tithe  rent-charge  is  also  owner  No  merger  of 
of  the  land  in  respect  of  which  it  is  payable,  the  rent-charge  {"Ju^J^'f^J^-'^ 
does  not   merge   in   the   land,   by  virtue   of   the  unity  of  same  person. 
intere8t,(m)  but  remains  a  separate  interest ;  and  therefore 
will  not  pass  on  a  grant  of  the  land,  unless  expressly  included 
in  the  grant. 

Creation  and  Transfer. — Every  right  to  tithe  rent-charge,  Modes  of. 
as  a  lay  interest,  has  it  origin,  as  has  been  seen,  in  a  grant 
from  the  Crown.     Interests  in  the  right  thus  derived  may, 
generally,  be  created  and  transferred  in  the  same  manner, 
and  to  the  same  extent,  as  estates  in  land.(?i) 

Payment  and  Recovery. — Tithe  rent-charge  is  payable  How  payable, 
half-yearly ;  and,  like  other  rents,  it  is  apportionable,  under 
the  Apportionment  Act,  1870,(o)  in  respect  of  time. 

Under  the  Tithe  Act,  1891,  arrears  of  tithe  rent-charge,  Bemediesfor 
to  the  extent  of  two  years'  arrears,  are  recoverable  by  order  ^^^^^^J- 
of   the  County  Court  of  the  district  in  which  the  land  is 
situate  ;  and  such  order  is  to  be  executed  by  an  officer  of 
the    court,    by    distraint    or    execution,    if    the    lands    are 


{j  )  6  &  7  Will.  4,  c.  71,  88.  57,  67.   The  septennial  average  price  is  published 
annually  in  the  London  Gazette  .-  45  &  46  Vict.  c.  37,  ss.  9,  10. 

{!:)  49  &  50  Vict.  c.  54. 

(Z)  6  &  7  Will.  4.  c.  71,  8.  71  ;  3  Cruise,  t.  22,  s.  67. 

(m)  6  &  7  Will.  4,  c.  71,  s.  71 ;  Chapman  v.  Gatcombe,  2  Bing.  N.  C.  516. 

(n)  3  Cruise,  t.  22,  s.  69.    A  lay  interest  in  tithes  is  'land '  within  the  Settled 
L^d  Acts  :  Be  Esdaile,  54  L.  T.  637  ;  and  see  post,  p.  294,  note  {y). 

(o)  33  &  34  Vict.  c.  35.     See  ante,  p.  274. 
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occupied  by  the  owner  thereof;  and  in  any  other  case,  the 
order  is  to  be  executed  by  the  appointment  of  a  receiver  of 
the  rents  and  profits  of  the  land.(j3)  These  are  the  only 
remedies  for  recovery  of  arrears  of  tithe  rent-charge ;  (q) 
except  that,  by  the  Extraordinary  Tithe  Eedemption  Act, 
1886,  arrears  of  the  rent-charge  by  that  Act  substituted  for 
the  extraordinary  charge  are  recoverable  by  action. (r) 

Where  land  is  in  the  occupation  of  a  tenant  under  a  lease, 
any  tithe  rent-charge  which  has  first  become  payable  since 
between  land-  the  passing  of  the  Tithe  Act,  1891,  is,  by  that  Act,  made  pay- 
tenant  ^^^®  ^^  ^^®  landlord,  notwithstanding  any  contract  between 
him  and  the  occupier  of  such  land ;  and  any  contract,  made 
after  the  passing  of  the  Act,  for  the  payment  of  the  tithe  rent- 
charge  by  the  tenant  is  void.  Where,  however,  such  a  con- 
tract has  been  made  prior  to  the  passing  of  the  Act,  the 
tenant  is  liable,  under  the  Act,  to  pay  to  the  landlord  such 
sum  as  the  latter  has  properly  paid  on  account  of  the  tithe 
rent-charge,  (s) 


Payment  of 
tithe  rent- 
charge  as 


of  period  of 
duration 


(ii.)  Merger. 


Modes  of.  Determination. — A  lay  interest  in  tithe  rent-charge  may 

determine,  or  be  extinguished,  in  any  of  the  following  ways. 

(1.)  Expiration  (i.)  Where  the  interest  is  one  of  limited  duration  (as  for 
life  or  for  years),  it  determines  on  the  completion  of  the 
period  of  its  duration. ((5) 

(ii.)  A  person  entitled  to  tithe  rent-charge  in  fee  simple,  or 
fee  tail,  in  possession,  or  who  is  tenant  for  life  of  tithe  rent- 
charge  and  of  land  subject  thereto  (both  being  settled  to  the 
same  uses),  may,  by  deed  or  declaration  under  his  hand  and 
seal,  with  the  approval  of  the  Board  of  Agriculture,  cause 
the  rent-charge  to  merge  in  the  \a.nd.(u) 

(iii.)  Tithe  rent-charge  may  be  redeemed  in  certain 
cases.  By  a  recent  statute,  it  is  to  be  redeemed  where  the 
land  is  taken  for  certain  public  purposes ;   and  it  may  be 


(iii.)  Redemp 
tion. 


{p)  54  Vict.  c.  8,  8.  2  ;  and  see  s.  4. 

(</)  6  &  7  Will.  4,  0.  71,  s.  67  ;  Griffinltoofe  v.  Dauhuz,  4  E.  &  B.  230 :  Bailey\. 
Badhani,  30  Ch.  D.  84,  54  L.  J.  Ch.  1067  ;  54  Vict.  c.  8,  s.  2  (1).  As  to  the 
remedies  prior  to  the  last  mentioned  statute,  see  6  &  7  Will.  4,  c.  71,  ss.  81,  82 

(r)  49  &  50  Vict.  c.  54,  s.  4  (5).  (s)  54  Vict.  c.  8,  s.  1. 

(t)  As  to  escheat  of  an  interest  in  fee  simple  in  tithe  rent-charge,  see  post, 
p.  465.     As  to  its  extinguishment  under  Statutes  of  Limitation,  see  post,  p.  448. 

(«)  6  &  7  Will.  4,  c.  71,  8.  71  ;  1  &  2  Vict.  c.  64,  ss.  1,  2.  4 ;  2  &  3  Vict.  c.  62, 

88.   1-6. 
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redeemed  upon  the  application  of  the  owner  of  the  land,  or 
of  the  person  entitled  to  the  rent-charge,  where  it  does  not 
exceed  twenty  shillings,  or  where  the  land  has  been  divided 
into  numerous  plots  ;  and  upon  the  joint  application  of  both 
parties,  where  the  rent-charge  exceeds  twenty  shillings.(i') 
By  the  Extraordinary  Tithe  Redemption  Act,  188G,  an  extra- 
ordinary  titiie  rent-charge,  or  the  charge  substituted  for  it  by 
that  Act,  may  be  redeemed  by  payment  of  the  capital  value 
of  the  charge.  (?^') 

By  the  Tithe  Act,  1891,  where  the  tithe  rent-charge  for  a  Remission  of 
period  of  twelve  months  exceeds  two-thirds  of  the  annual  ^^}^^  ^^^^ 

.  ...  charge. 

value  of  the  land  in  respect  of  which  it  is  payable,  the  County 
Court  may  order  the  remission  of  so  much  of  a  sum  claimed  on 
account  of  the  tithe  rent-charge  as  is  equal  to  the  excess.(it') 


Sect.  II. — Other  Statutory  Charges. 

The  following  are  some  instances  of  charges  under  this 
head.  Such  charges  arise,  however,  in  various  other 
cases,  (y) 

Charges  under  Improvement  of  Land   Act,   1864. —  :Money  raised 
A  charge  under  the  Improvement  of   Land  Act,  1864,  f or  f"""  i™?™^®- _, 

°    .  '^  .  rr       •        ments  secured 

money  raised  or  advanced  by  a  tenant  for  life  for  effecting  by. 
improvements  under  that  Act,  resembles  a  rent-charge,  and 
has  priority  over  mortgages  and  incumbrances  affecting  the 
land,  with  certain  exceptions.      It  is  personal  estate,  and  is 
assignable.  («) 

Charges  under  Copyhold  Acts. — A  rent-charge  created  Compensation 
under  the  Copyhold  Act,  1894,  by  way  of  compensation  for  ^g^"^"^^'^^" 
enfranchisement  of    copyhold    land,   is   recoverable  by  the  secured  by. 

(c)  41  &  42  Vict.  c.  42.  For  the  earlier  provisions  as  to  redemption,  see  9  & 
10  Vict.  c.  73,  and  23  &  24  Vict.  c.  93  ;  and  see  post,  p.  411. 

(jf )  49  &  50  Vict.  c.  .54,  s.  5. 

{x)  54  Vict.  c.  8,  8.8(1). 

{y)  For  a  list  of  these  charges,  see  Elphinstone  &  Clark  on  Searches,  ch.  9.  And 
see  the  Housing  of  the  Working  Classes  Act,  1890  (53  &  54  Vict.  c.  70),  ss. 
36,  37,  and  the  Private  Street  Works  Act,  1892  (55  &  56  Vict.  c.  57)  s.  13,  as 
to  charges  under  those  Acts. 

(z)  27  &  28  Vict.  c.  114,  ss.  59-65.     See  ante,  p.  70,  &ni  post,  p.  412. 
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remedies  given  by  the  Conveyancing  and  Law  of  Property 
Act,  1881,  for  the  recovery  of  rent-charges  generally,  and 
has  priority  over  other  incumbrances,  except  tithe  rent- 
charge,  &c.  It  is  redeemable  by  the  owner  of  the  land, 
under  conditions  specified  in  the  Act.(a)  The  Act  also 
authorises  charges  of  the  enfranchised  land  with  compensa- 
tion money  or  expenses  paid  for  enfranchisement,  and 
charges  of  the  manor,  or  lands,  &c.,  held  therewith,  with 
the  lord's  expenses.  Such  charges  are  to  be  made  by  way 
of  mortgage,  or  by  certificate  of  charge  under  the  Act.(i) 

Costs  of  Charges  under  the  Agricultural  Holdings  (England) 

iSSsd  bT*^^  Act,  1883. — Under  this  Act,  as  has  been  seen,  a  landlord 
may  be  entitled  to  a  charge  upon  land,  for  improvements 
effected  thereon.  The  amount  secured  by  such  charge  is 
repayable,  with  such  interest,  and  by  such  instalments, 
and  the  charge  is  to  be  given  effect  to  in  such  manner,  as 
the  Court,  by  the  order  of  which  the  charge  is  created, 
thinks  fit.(c) 

Redemption  Charges  for  Redeemed  Land-tax. — Under  the  Finance 

secured  by.  ^^^'  ^  ^^^'  ^^  Owner  of  land  who  redeems  the  land-tax 
charged  thereon,  by  payment  of  a  capital  sum,  according  to 
the  provisions  of  the  Act,  may  have  a  charge  upon  the  land 
for  that  sum,  with  interest  equal  to  the  amount  of  the  land- 
tax  redeemed,  and  such  charge,  if  duly  registered,  will  have 
priority  over  all  other  charges  and  incumbrances  on  the 
\a,nd.(d) 

Where  allowed.  Charges  for  Estate  Duty. — As  will  hereafter  be  seen,  a 
person,  having  a  limited  interest  in  any  property,  who  pays 
the  estate  duty  under  the  Finance  Act,  1894,  in  respect 
thereof,  is  entitled  to  the  like  charge  on  the  property  as  if 
it  had  been  mortgaged  to  him  for  the  amount  of  the 
duty.(e) 


(a)  67  &  58  Vict.  c.  46,  88.  27-31.     See  ante,  ppl  36,  37. 

(b)  Ss.  36-41.     See  post,  p.  411. 

(c)  46  &  47  Vict.  c.  61,  ss.  29-32.     See  ante,  pp.  91,  92  note  (?•)•     As  to  the 
mode  of  creation  of  such  charges,  see  post,  p.  410. 

(d)  59  &  60  Vict.  c.  28,  s.  32.     See,  post  p.  412. 

(e)  o7  &.58  Vict.  c.  30,  s.  9  (6).     See  post,  p.  412. 
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Registration  of  Land  Charges. — By  the  Land  Charges  Under  Land 
Registration  and  Searches  Act,  1888,  it  is  provided  that  a  ^J^^g^^^^*" 
*  land  charge ' — a  term  which,  as  defined  in  the  Act,  applies  Searches  Act, 
to  the  various  statutory  charges  on  land — created  after  the 
commencement  of  the  Act  (Ist  January  1889)  shall  be  void 
as  against  a  purchaser  for  value  (/)   of  the   land  charged 
therewith,  unless  and  until  such   land  charge  is  registered 
in  a  register  of  land   charges  established   by  the  Act,  and 
kept  at   the   OflBce  of  Land   Registry  ;  and  that,  after  the 
expiration  of  one  year  from  the  first  assignment  iriter  vivos 
after   the   commencement  of  the    Act,    of    a  land   charge 
created  before   that  time,  it   shall    not  be   recoverable   as 
against  a  purchaser  for  value  of  the  land  charged  therewith, 
unless  ^it  is  registered  as  above  mentioned.  (^) 

{/)  As  to  the  meaning  of  purchaser  for  value  in  this  Act,  see  ante,  p.  258. 
(g)  51  &  52  Vict.  c.  51,  ss.  10,  12,  13. 


CHAPTER  V. 
RIGHTS  OF  COMMON. 

Right  of  com-  Definition. — '  Common,'  or  '  right  of  common,'  is  the  name 

mini  de  ned.     gjygjj  ^  ^Jjq  right  that  a  person  may  have  of  taking  some 

part  of  the  natural  produce  or  substance  of  another's  land, 

or  of  taking  game  thereon,  or  of  fishing  in  another's  waters. 

The  right  is  also  called  &  profit  dprendre.(a) 

Different  Varieties  of  Common. — Rights  of  common  comprise — 

kinds.  i  common  of  pasture,'  the  right  of  feeding  beasts  on  another's 

land  (the  most  usual  of  these  rights)  ;  '  common  of  turbary,' 
the  right  of  cutting  turf  on  another's  land ;  *  common  of 
estovers,'  the  right  of  cutting  wood  on  another's  land,  for 
domestic  and  agricultural  purposes  ;  '  common  of  piscary,' 
the  right  of  fishing  in  another's  waters ;  (b)  '  common  of 
faldage,'  the  right  of  folding  sheep  on  another's  land ;  (c)  to 
which  may  be  added  the  right  of  digging  for  coals  or  other 
minerals,  gravel,  sand,  &c.,  in  another's  land,  when  not 
accompanied  by  any  right  of  ownership  in  the  land  itself ;  (d) 
and  the  right  of  preserving,  taking,  and  destroying  game  on 
another's  land.(e) 

(o)  2  Bl.  Comm.  32  ;  Burton,  §  1132.  As  to  the  application  of  the  term 
'servitudes'  to  rights  of  common,  see^os^,  p.  298. 

(6)  This  right  is  to  be  distinguished  from  the  rights  of  'free  fishery'  and 
'several  fishery.'  As  to  free  fishery,  see  ante,  p.  15.  A  several  fishery  is  an 
exclusive  right  of  fishing  in  a  given  place,  either  with  or  without  the  ownership 
of  the  soil :  Co.  Litt.  4  h,  122  a  ;  Malcomson  v.  O'Dea,  10  H.  L.  Gas.  593,  610. 
See  Maym-  of  Saltash  v.  Goodman,  5  C.  P.  D.  431,  7  Q.  B.  D.  106,  7  App.  Gas. 
633,  43  "L.  T.  464  ;  BuJce  of  Northumberland  v.  BmgMon,  L.  E.  5  Ex.  127  ; 
Neill  V.  Duke  of  Devonshire,  8  App.  Gas.  135  ;  Attorney- General  v.  Emerson 
[18911  A.  G.  649. 

(c)  See  Bobinson  v.  Dukep  Singh,  11  Gh.  D.  798,  48  L.  J.  Ch.  758,  39  L.  T, 
313,  27  W.  R.  21. 

(d)  Co.  Litt.  122  a ;  2  Bl.  Comm.  34 ;  Elton,  Commons,  108 ;  Burton,  §  1156. 

(e)  Burton,  §  1157  ;  Hall  on  Profits  d prendre,  ch.  21,  and  cases  there  cited; 
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A   right   of   common  over  land  may  exist   either  as  an  May  he 
appendaee  to  the   ownership   of  other  land,  or  as  a  merely  annexed  to 

~^  c5  _  _       ^      t'  '  .'  ownership  oi 

personal  right ;  that  is,  independently  of  the  ownership  of  land ;  or  in 
any  land.     A  right  of  common  annexed  to  the  ownership  of  S^^^^- 
land  is   called    either    *  common   appendant,'   or    '  common 
appurtenant,'  according  to   the   mode   in  which   the   right 
arises  or  is  acquired.      A  merely  personal  right  of  common 
is  called  '  common  in  gross.' 

Creation. — Common  Appendant. — Rights  of  common  of  Modes  of. 
one  description  only,  namely,  common  of  pasture,  may  be 
annexed  by  law  to  the  ownership  of  land,  independently  of 
any  act  of  a  person  or  special  manorial  custom  to  which  the 
acquisition  of  the  right  may  be  referred.  It  is  to  rights  of  Common 
common  thus  annexed  to  land  that  the  term  '  appendant '  is  ^P^^'^  ^°  * 
applied. (/)  The  tenants  of  manorial  freeholds,  i.e.,  lands  of 
freehold  tenure  held  of  a  lord  of  a  manor,  have,  as  appendant 
to  their  lands,  the  right  of  depasturing  on  the  wastes  of  the 
manor  (cj)  such  of  their  cattle  as  are  necessary  for  the  plough- 
ing or  manuring  of  their  lands,  viz.,  horses,  kine,  and  sheep 
— which  are  hence  called  '  commonable  beasts. '(A)  This 
right,  therefore,  is  appendant  only  to  arable  land ;  though 
it  may  be  claimed,  by  usage,  in  respect  of  land  partly  built 
upon  or  converted  into  pasture — it  being  presumed,  in  such 
case,  that  all  the  land  was  originally  arable.('i) 

Common  Apypurtenant. — A   right   of  common  of  any  de-  Common 
scription  may  be  acquired,  as  appurtenant  to  land,  either  by  appurtenant, 
express  grant,  or   by  prescription,  or,  in    certain   cases,  by 
local  custom. 

A  right  of  common  over  land  may  be  granted  for  an  in-  Grant. 
terest  similar  in  duration  to  an  estate  in  fee  simple  or  any  less 
estate  ;  and  where  the  grant  is  made  to  the  owner  of  land  in 
such  terms  as  to  show  that  it  is  to  be  enjoyed  by  the  owners 


and  see  Duhe  of  Somerset  v.  Focjwell,  5  B.  &  C.  875 ;  Bird  v.  Hlgginson,  2  A , 
&  E.  696,  6  A.  &  E.  824. 

(/)  Elton,  Commons,  14,  21,  22, 

{g)  See  ante,  p.  27. 

(h)  Co.  Litt.  122  a ;  2  Bl.  Comm.  33 ;  Burton,  §  1133  ;  Tyrringham's  case, 
Eep.  pt.  4,  36  a  ;  Tudor  R.  P.  Cas.  120 ;  Bennett  v.  Beeve,  Willes  227. 

(i)  Roll.  Abr.  [397,  E.  28,  29;    Tyrringham's  case,  supra;    Bacon,  Abr., 
Commons. 
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Prescription. 
Custom. 


Manorial 
tenants. 


Common  pur 
cause  de 
vicinage. 


Common  of 
shack. 


No  common  by 
custom  in 
other  cases. 


Extent  of 
common  of 
pasture 
appurtenant. 


and  occupiers  for  the  time  being  of  such  land,  it  will  be  ap- 
purtenant thereto. 

Prescription,  or  acquisition  by  long  usage,  is  considered 
hereafter,  in  treating  of  the  transfer  of  rights  of  property.(y) 

Rights  of  common  may  be  appurtenant  to  copyhold  lands 
by  special  custom,  and  thus  be  enjoyed  by  all  the  copyhold 
tenants  within  the  manor. (A;)  So,  the  freehold  tenants  of 
two  adjoining  manors  may,  by  immemorial  usage,  have  the 
right  of  letting  their  cattle  range  over  the  wastes  of  both 
manors.  This  is  called  common  pttr  cause  de  vicinage,  '  by 
reason  of  vicinage.'  It  is  limited,  as  regards  the  tenants  of 
each  manor,  to  the  number  of  cattle  their  own  waste  will 
maintain ;  and  it  may  be  put  an  end  to  by  the  inclosure  of 
either  waste.(^)  Another  right,  resembling  the  last,  but 
sometimes  distinguished  as  '  common  of  shack,'  is  the  right, 
which  exists  in  some  places,  of  the  different  owners  of  plots 
of  arable  land  lying  together  and  forming  one  field,  to  put 
their  cattle,  after  harvest,  to  feed  promiscuously  in  that  field. 
It  is  limited,  as  regards  each  owner,  to  the  number  of  cattle 
his  own  plot  would  support.(m) 

With  the  exception  of  rights  of  common  enjoyed  by  the 
tenants  of  a  manor,  as  above,  and  such  rights  as  common  of 
shack,  a  right  of  common  cannot  be  claimed  by  virtue  merely 
of  a  local  custom.  For  this  reason,  a  class  of  persons  not  in- 
corporated (as  the  inhabitants  of  a  parish)  cannot  be  entitled 
to  a  right  of  common  merely  as  members  of  the  class,  unless 
the  right  has  been  conferred  upon  them  by  grant  from  the 
Crown,  or  by  Act  of  Parliament.(7i) 

Common  of  pasture  appurtenant  may  be  claimed  in  respect 
of  any  land,  whether  arable  or  not,(o)  and  may  extend  to 

{j)  See  post,  pt.  3,  ch.  8,  s.  2. 

(h)  Elton,  Commons,  7,  &c. 

(Z)  2  Bl.  Comm.  33  ;  Elton,  Commons,  70  ;  Williams  on  Commons,  183 ;  Jonet 
V.  Bohin,  10  Q.  B.  681  ;  Commissioners  of  Sewers  v.  Glasse,  L.  R.  19  Eq.  134. 

(m)  Elton,  Commons,  30 ;  Williams  on  Commons,  68  ;  Sir  MUes  CorheVs 
case.  Rep.  pt.  7,  5  a ;  Cheeseman  v.  Hardham,  1  B.  &  Aid.  706. 

(n)  Elton.  Commons,  5,  7 ;  Gateward's  case.  Rep.  pt.  6,  69  b ;  Baylis  v.  T\f88en 
Amhurst,  6  Ch.  D.  600,  46  L.  J.  Ch.  718,  37  L.  T.  493 ;  WiUingale  v.  MaiU 
land,  L.  R.  3  Eq.  103, 36  L.  J.  Ch.  64, 15  W.  R.  83  ;  CliiUon  v.  Corporatim  of 
Tendon,  7  Ch.  D.  735,  47  L.  J.  Ch.  433,  38  L.  T.  498,  26  W.  R.  474;  Lm-d 
Rivers  v.  Adams,  3  Ex.  D.  361,  48  L.  J.  C.  L,  47,  39  L.  T.  39  ;  Tilbury  v.  Silva, 
45  Ch.  D.  98,  63  L.  T.  141. 

(o)  Sacheverill  v.  Porter,  Cro.  Car.  482. 
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beasts  that  are  not  strictly  commonable,  as  swine,  goats,  and 
geese.  (^)  It  is  restricted  bylaw,  however  (in  the  absence  of 
any  usage  or  grant  to  the  contrary),  to  cattle  levant  and 
cmvchant  on  the  land  to  which  the  common  is  annexed ;  that 
is,  to  such  number  as  the  land  can  maintain  by  its  produce 
through  the  winter  or  season  in  which  they  are  excluded  from 
the  benefit  of  the  common.  An  unlimited  right  of  com- 
mon (called  common  sans  nombre,  or  '  without  stint ')  cannot 
be  claimed  as  appurtenant  to  land — unless,  perhaps,  by  express 
grant.(2) 

ComTnon  in  Gross. — A  right  of  common  of  any  description  Common  in 
may  be  acquired  as  common  in  gross,  either  by  express  grant,  ^"^^escri  Uon 
or  by  prescription  at  common  law.(?') 

Use  and  Enjoyment. — A  person  entitled  to  a  right  of  com-  Extent  of. 
mon  may  remove  fences  or  other  obstructions,  which  prevent 
the  enjoyment  of  the  right.(s)  But  he  may  not  meddle  with 
the  soil,  where  (as  in  common  of  pasture)  he  has  no  interest 
in  it ;  and  therefore,  unless  authorized  by  custom,  he  may  not 
make  a  ditch  on  the  land  to  let  off  the  water,  or  destroy  or 
drive  off  rabbits,  or  fill  up  their  burrows.  (^) 

Since  the  wastes  of  a  manor  belong  to  the  lord  of  the  manor.  Lord  may  deal 
subject  to  the  commoners'  rights,  the  lord  may,  in  general,  ^^iect^^ 
do  any  acts  of  ownership  thereon,  not  destructive  of  those  commoners' 
rights.(w)  "S^*"- 

Alienation. — On  an  alienation  of  land,  whether  inter  vivos  Modes  of. 
or  by  will,  all  commons  appendant  or  appurtenant  to  it  will 
pass  with  it,  although  they  be  not  referred  to  in  the  instrument 
of  transfer,  either  expressly  or  in  general  terms — that  is,  as 


{ij)  Co.  Litt.  122  a  ;  Burton,  §  1135. 

{q)  Burton,  §§  1135-1139  ;  Hcholes  v.  Jlargreaves,  5  T.  K.  46 ;  Benson  v. 
Chester,  8  T.  K.  396. 

(r)  Elton,  Commons,  15,  77  ;  Williams  on  Commons,  184.  But  common  in 
gross  cannot  be  acquired  under  the  Prescription  Act  (2  &  3  Will,  i,  c.  71).  See 
ShuUleworth  v.  Le  Fleming,  19  C.  B.  N.  S.  687. 

(«)  Arlett  V.  EUiSy  7  B.  &  C.  346  ;  3  Cruise,  t.  23,  s.  58. 

{t)  3  Cruise,  t.  23,  ss.  54,  55  ;  and  see  43  &  44  Vict.  c.  47,  s.  1  (2)  (Ground 
Game  Act,  1880). 

(m)  3  Cruise,  t.  23,  s.  47  ;  LasceUes  v.  Onslow,  2  Q.  B.  D.  433,  46  L.  J.  C.  L. 
333,  36  L.  T.  459,  25  W.  K.  496  ;  Hall  v.  Byron,  4  Ch.  D.  667 ;  Robertson  v. 
Hurtopp,  43  Ch.  D.  484,  59  L.  J.  Ch.  553,  62  L.  T.  585. 
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'  General 
words'  in  con- 
veyances. 


appurtenances  to  the  land.('y)  On  an  alienation  of  part  of 
the  land,  such  rights  of  common  may  be  apportioned  between 
the  different  parts ;  (w)  but  they  will  not  pass  with  the  part 
alienated,  unless  expressly  granted.(a;)  Common  appendant 
cannot  be  alienated  separately  from  the  land  to  which  it  is 
annexed ;  nor  can  common  appurtenant,  unless  it  be  common 
of  pasture  for  a  fixed  number  of  beasts.  But  rights  of 
common  in  gross  are  in  all  cases  alienable,  to  the  same 
extent  as  estates  in  land.(y) 

Formerly,  on  an  alienation  inter  vivos  of  land,  the  descrip- 
tion of  the  land  in  the  instrument  of  conveyance  was  usually 
followed  by  '  general  words ' ;  these  being  a  comprehensive 
enumeration  of  the  various  rights  that  were,  or  might  be, 
annexed  to,  or  enjoyed  with,  the  ownership  of  the  land. 
These  words  were  introduced  chiefly  with  the  object  of 
transferring  such  rights  or  advantages  as  were,  in  fact, 
enjoyed  with  the  land,  in  the  character  of  rights  of  common 
or  other  accessory  rights,  but  which  were  not,  strictly, 
appendant  or  appurtenant  to  the  land,  and  therefore  would 
not  pass  with  it  unless  expressly  transferred. («)  Thus,  if 
land  were  expressed  to  be  granted  together  with  the  rights 
of  common  *  used  or  enjoyed '  with  the  land,  these  words 
would  revive,  and  pass  to  the  grantee,  a  right  of  common 
that  had  been  extinguished  by  unity  of  ownership  of  the 
land  granted  with  the  land  over  which  the  right  of  common 
had  existed  (a) — a  right  which  would  not  have  passed  by  a 
mere  grant  of  the  land,  or  of  the  land  with  its  appurten- 
ances. (&) 


(v)  2  Roll.  Abr.  60. 

{w)  Tyrringhams  case,  Rep.  pt.  4,  36,  Tudor  R.  P.  Gas.  120  ;  Wild's  case. 
Rep.  pt.  8,  78  b  ;  Williams  on  Commons,  183. 

{x)  Baring  v.  Abingdon  [1892],  2  Ch.  374. 

(y)  See  Cooke  on  Inclosures,  54  ;  Elton,  Commons,  128.  Rights  of  common, 
&c.,  are  'land'  within  the  Settled  Land  Acts,  1882  to  1890 ;  see  Act  of  1882, 
H.  2.  sub-8.  10.  But  the  Acts  do  not  authorize  the  sale  of  any  interest  which, 
when  vested  in  a  tenant  in  fee  simple,  is  inalienable  :  Re  Bivett-Camac'a  Will, 
30  Ch.  D.  136,  64  L.  J.  Ch.  1074,  53  L.  T.  81,  33  W,  K.  837  ;  Be  Earl  of 
Aylesfard'8  iiettled  Estates,  32  Ch.  D.  162,  55  L.  J,  Ch.  523,  54  L.  T.  414,  34= 
W.  R.  410. 

{z)  See  authorities  referred  io  post,  p.  305,  note  (/t). 

(a)  See  infra,  p.  295. 

(6)  Elton,  Commons,  125,  126 ;  Bradshaio  v.  Eyre,  Cro.  Eliz.  570  ;  Clements 
V.  Lambert,  1  Taunt.  205 ;  Be  Peck  and  School  Board  for  London  [1893], 
2  Ch.  315. 
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By  the  Conveyancing  and  Law   of  Property  Act,  1881,  Cunveyancing 
however,  a  conveyance  of  land,  buildings,  or  a  manor,  made  f^^*;  ^^^^'  *^ 
since  the  81st  of  December  1881,  is  deemed  to  include,  and  words. 
operates  to  convey,  the  various  rights  usually  comprised  in 
the   general  words,  so   far   as   a  contrary  intention  is  not 
expressed   in  the  conveyance,  and  subject  to  its  terms. (c) 
The  general  words,  therefore,  are  not  now  usually  inserted  in 
such  conveyances. 

Determination. — Rights   of  common   determine,  or   are  Modes  of. 
extinguished,  in  various  ways,  of  which  the  following  are  the 
most  important : 

(i.)  A  right  of  common,  granted  for  an  interest  of  limited  (i.)  Expiration 
duration,  expires   on   the   completion  of  the  period  of  its  duratTon.  ° 
duration,  according  to  the  rules  applicable,  in  this  respect,  to 
an  estate  of  corresponding  extent  in  land.(d) 

(ii.)  Unity  of  ownership  of  land  to  which  a  right  of  common  ("• )  Unity  of 
is  annexed,  with  the  land  subject  to  the  right,  extinguishes  ^  '^' 
the  right ;  provided  the  estates  in  both  lands  are  equal  in 
extent,  and  the  unity  of  ownership  occurs  through  purchase 
or  other  act  of  a  party,  and  not  by  operation  of  law  merely. 
But  if  a  tenant  of  a  manor  purchases  a  part  only  of  land 
over  which  he  has  common  appendant,  his  right  over  the 
rest  will  continue ;  though,  on  a  purchase  of  a  part  of  land 
subject  to  common  appurtenant,  or  in  gross,  the  right  is 
entirely  extinguished. (e) 

(iii.)  A  right  of  common  may  be  released  to  the  owner  of  (»••)  Release, 
the  land  subject  to  the  right ;  and  a  release  of  part  of  the 
land  operates  as  a  release  of  the  whole. (/) 

(iv.)  Customary  rights  of  common,   annexed  to  land  of  (iv.)  Enfran- 
copyhold  tenure,  are  lost  by  enfranchisement,  at  common  law,  ^  '^^'^^^  • 
of  the  copyhold  ;  though  not  by  enfranchisement  under  the 
Copyhold  Acts.(^)      Such  rights,  when  annexed  to  manorial 
freeholds,  are  not  extinguished  by  release  of  the  seignory  to 
the  freeholder.  (A^) 

(c)  44  &  45  Vict.  c.  41,  s.  6. 
{d)  See  as  to  escheat,  post,  pt.  3,  c.  11. 

(c)   Tyrringham's  case,  supra;  Elton,   Commons,   120,   123,   127  ;   Burton, 
1142, 

(/)  Elton,  Commons,  129  ;  Burton,  §  1142. 
(g)  See  ante,  p.  37. 
(h)  Baring  v.  Abingdon.  [1892],  2  Ch.  374. 
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ment. 


(v.)  Disuse.  (v.)  Disuse  of  a  right  of  common,  if  it  show  an  intention 

to  abandon  the  right — as  where  land,  to  which  common 
of  pasture  is  appendant  or  appurtenant,  is  converted  into 
building  ground  and  covered  with  houses — will  extinguish  the 
right.  But  a  merely  temporary  disuse  will  not  have  this 
effect.  (^) 

(vi.)  Encroach-  (vi.)  A  right  of  common  over  waste  of  a  manor  may  be  lost 
through  an  encroachment  on  the  waste ;  it  being  provided  by 
statute,  that  a  person  who  has  taken  part  of  waste  land 
(though  he  have  no  original  title  to  it),  and  has  held  it  for 
twenty  years,  thereby  acquires  an  absolute  title  to  it,  so  as  to 
extinguish  all  rights  of  common  over  it ;  (J)  and  encroach- 
ments made  by  a  lessee  of  land  are  presumed,  if  they  adjoin 
the  land,  to  be  made  for  the  benefit  of  his  landlord. (^^) 

(vii.)  An  inclosure,  legally  made,  of  land  subject  to  any 
right  of  common,  extinguishes  the  right,  as  regards  the  land 
inclosed.  An  inclosure  may  be  made  by  agreement  between 
the  owner  of  land  and  all  persons  having  rights  of  common 
over  it;  or  under  statutory  powers. 

By  a  statute  of  Henry  III.  (called  the  Statute  of  Merton), 
and  subsequent  statutes,  the  lord  of  a  manor,  or  other 
owner  of  the  waste  land  of  a  manor,  is  enabled  to  '  approve,' 
*.e.,  inclose,  such  part  of  the  waste  as  he  thinks  fit,  as  against 
persons  having  rights  of  common  of  pasture  appendant  or 
appurtenant  (though  not  as  against  persons  having  common 
of  pasture  in  gross)  over  the  waste ;  provided  he  leave 
sufficient  for  the  due  exercise  of  their  rights  of  common.(^) 
By  a  recent  statute,  however,  the  consent  of  the  Board  of 
Agriculture  to  an  approvement  or  inclosure  under  the 
preceding  statutes  is  required.  (?/i) 

Inclosure  Acts.       Under    the    Inclosure    Act,   1845,(w)    and    subsequent 


(vii.)  Inclo- 
sure 


Inclosure  by 
approvement, 


(j)  Moore  v.  Rawsou,  3  B.  &  C.  332  ;  Elton,  Commons,  130-137, 144  et  sea.; 
cf.  Carr  v.  Lambert,  L.  R.  1  Ex.  168,  35  L.  J.  C.  L.  (Ex.)  121,  14  L.  T. 
255,  14  W.  R.  405 ;    fVarricJc  v.  Queen's  College,   Oxford,  L.  R.  10  Eq.  105, 

6  Ch.  App.  716,  25  L.  T.  254,  19  W.  R.  1098. 

(j)  6  &  7  Will.  4,  c.  115,  88.  19,  20 ;  8  &  9  Vict.  c.  118,  ss.  60-52  ;  10  &  11 
Vict.  c.  Ill,  8.  3  ;  15  &  16  Vict.  c.  79,  s.  13. 

(k)  Doe  d.  Lewis  v.  Jiees,  6  Car.  &  P.  610  ;  Doe  d.  Dunraven  v.  WiUiaTTU, 

7  Car.  &  P.  332  ;  Earl  of  Lishurne  v.  Davies,  L.  R.  1  C.  P.  250,  35  L.  J. 
C.  L.  (C.  P.)  193,  13  L.  T.  795,  14  W.  R.  333. 

(I)  20  Hen.  3,  c.  4 ;  13  Edw.  1,  c.  46  ;  3  &  4  Edw.  6,  c.  3  ;  ^9  &  40  Vict. 
c.  56,  8,  31. 

(vi)  56  &  57  Vict.  c.  57  (Law  of  Commons  Amendment  Act,  1893). 
(n)  8  &  9  Vict.  c.  118. 
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statutes,(o)  the  Board  of  Ariculture  may,  on  the  application 
of  one-third  in  value  of  the  persons  interested,  hold  a  local 
inquiry  into  the  expediency  of  inclosing  any  land  subject  to 
rights  of  common ;  and,  with  the  consent  of  two-thirds  in 
value  of  the  persons  interested,  and  of  the  lord  of  the  manor 
(if  the  land  be  waste  of  a  manor),  may  make  an  inclosure 
order  allotting  the  land  among  the  parties  entitled,  and 
report  to  Parliament  on  the  matter ;  and  thereupon  an  Act 
may  be  passed  authorizing  the  inclosure,  which  is  then 
made,  accordingly,  under  the  superintendence  of  the 
Board.(^) 

Lands  allotted  under  Inclosure  Acts  become  subject  to  the  Title  and 
same  title  and  tenure  as  the  lands  in  respect  of  which  the  ^^^^]^' 
allotment  is  made ;  (q)  but  with  the  consent  of  the  party 
entitled  and  the  lord  of  the  manor,  land  allotted  in  respect  of 
copyhold  land  may  be  declared  to  be  of  freehold  tenure.(r) 

Provision  has  also  been  made,  by  modern  statutes,  for  the  IncloBure  of 
inclosure  of  lands  held  in  common  fields,  whereby  each  of  ^°™™*''^   ®  ^• 
the  owners  may  acquire  a  portion  of  the  land  in  severalty, 
freed  from  all  rights  of  common  of  the  other  owners,  (s) 

(o)  8  &  9  Vict.  c.  118  ;  9  &  10  Vict.  c.  70  ;  10  &  11  Vict.  c.  Ill  ;  11  &  12 
Vict.  c.  99  ;  12  &  13  Vict.  c.  83  ;  14  &;  15  Vict.  c.  53  ;  15  &  16  Vict.  c.  79 ; 
17  &  18  Vict.  c.  97  ;  20  &  21  Vict.  c.  31 ;  22  &  23  Vict,  c.  43  ;  31  &  32  Vict, 
c.  89  ;  and  39  &  40  Vict.  c.  56.     The  last-mentioned  Act  also  contains  special 

Erovisions  as  to  suburban  commons,  i.e. ,  such  as  are  within  six  miles  of  towns 
aving  not  less  than  six  thousand  inhabitants.  The  foregoing  Acts  do  not 
apply  to  Metropolitan  commons,  i.e.,  such  as  are  situate  within  the  Metropolitan 
Police  District,  which  are  subject  to  special  regulations  under  the  29  &  30  Vict. 
c.  122,  and  subsequent  Acts. 

(p)  See  Cooke  on  luclosures,  83-89. 

(9)  Sug.,  V.  &P.  372. 

(r)  10  &  11  Vict.  c.  Ill,  8.  6. 

(a)  4  &  5  Will.  4,  c.  30  ;  6  &  7  Will.  4,  c.  115  ;  3  &  4  Vict.  c.  31  ;  8  &  9  Vict, 
c.  118  ;  9  &  10  Vict.  c.  70  ;  10  &  11  Vict.  c.  Ill  :  11  &  12  Vict.  c.  99  ;  12  &  13 
Vict.  c.  83  ;  15  &  16  Vict.  c.  79  ;  17  &  18  Vict.  c.  97  ;  20  &  21  Vict.  c.  31. 


Easement 
defined. 


Servitudes 
include  ease- 
ments. 


Instances  of 
easements. 


CHAPTEE    VI. 
EASEMENTS. 

Definition. — An  '  easement '  may  be  defined  as  a  right  of 
property  enjoyed  by  a  person  as  accessory  to  the  ownership 
of  land,  and  for  its  convenience,  in  or  over  the  land  of 
another  person,  by  reason  whereof  the  latter  is  bound  to 
permit  some  definite  use  of  his  land  (not  involving  a  partici- 
pation in  the  soil  or  its  produce),  or  to  refrain  from  some 
particular  use  of  it.(a) 

Easements  resemble  rights  of  common  appendant  and 
appurtenant,  in  that  they  are  annexed  to  the  ownership  of 
land  for  its  benefit.  They  are,  therefore,  sometimes  classed 
with  such  rights  of  common,  under  the  name  of  '  servitudes  ; ' 
a  term  borrowed  from  the  Roman  law,  iu  which  both  kinds 
of  rights  formed  a  single  class  of  rights  of  property,  (Z>)  In 
general,  however,  easements  are  regarded  in  English  law  as 
a  class  of  rights  distinct  from  rights  of  common ;  the  chief 
ground  of  distinction  being,  that  the  former  are  not,  as  the 
latter  are,(c)  rights  of  participation  in  the  soil  or  produce  of 
land.(c?) 

Instances. — Easements  include  the  following  rights : 
rights  of  way  (whether  footpaths  or  carriage  roads)  over  the 
lands  of  others ;  a  right  to  use  water  flowing  in  a  defined 
channel  through  another's  land,  or  to  obstruct  the  flow  of 
such  water,  or  to  pollute  it ;  a  right  to  draw  water  from  a 
well  on  another's  land  ;  a  right  to  discharge  a  stream  of 
water,  or  drainage,  through  land,  or  to  discharge  rain  water 

(a)  Cf.  Goddard,  2. 

(ft)  Gale,  1  ;  Inat.  Just.  ii.  3. 

(c)  See  preceding  chapter. 

(d)  Gale,  8. 
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upon  land,  from  a  spout  or  projecting  eaves ;  a  right  to 
prevent  the  obstruction  of  access  of  light  to  a  building,  by 
erections  on  neighbouring  land ;  a  right  to  support  for 
buildings,  by  neighbouring  soil  or  buildings  ;  a  right  to 
carry  on  an  offensive  trade.  The  foregoing  are  the  principal 
instances  of  easements  ;  though  others  are  recognised  by 
law.(c)  Rights  of  this  class,  however,  are  limited  in  number  ; 
and  rights  restricting  the  use  or  enjoyment  of  land  in  other 
ways,  as  by  preventing  the  owner  from  erecting  buildings 
that  interrupt  the  passage  of  air,(/)  or  obstruct  a  prospect,(^) 
cannot  be  acquired  as  easements. (A) 

Rights    resembling   Easements    distinguished. — Ease-  Not  annexed 

ments  in  Gross. — These  are  rights  similar  in  extent  to  ease-  *o  o'^^ership 

^  _  of  land. 

ments,  but   not   enjoyed  as  accessory  to   the   ownership  of 

land.      An  easement  in   gross,  moreover,  is  not  a   right  of 

property  in  the  land  in  or  over  which  it  is  enjoyed. (■i)     The  Licence. 

right  exists  merely  as  the  result  of  a  licence,  or  permission, 

to  do  on  a  person's  land  an  act  that,  without  such  authority, 

would  be  a  trespass — as  a  licence  given  to  a  person  to  use 

a  path  over  another's  land  ;  and  it  differs  from  an  easement 

in  that  it  is  not   alienable,  and  may  be  determined  at  any 

time,  by  revocation  of  the  licence. (j) 

Eights  under  Restrictive   Covenants. — As  has  been  seen,  a  May  be 

restriction  on  the  use  of  land  may  be  created  by  a  restrictive  o^nershipV 

covenant  entered  into  by  its  owner ;  and  such  a  restriction  land. 

may  be  imposed  for  the  benefit  of  land  belonging  to  the 

(e)  See  Gale  on  Easements,  19-22,  where  a  list  of  the  chief  easements  will 
be  found  ;  DaUon  v.  Arujus,  6  App.  Gas.  740,  50  L.  J.  C.  L.  689,  44  L.  T.  844 
Lemaitre  v.  Davis,  19  Ch.  D.  281 ;  Moody  v.  Ste.ggles,  12  Ch.  D.  261,48  L.  J 
Ch.  639,  41  L.  T.  25 ;  Simpson  v.  Mayor  of  Godmanchester  [1895],  2  Ch.  389 
Bass  V.  Gregory,  25  Q.  B.  D.  481;  Aldin  v.  Latimer  &  Co.  [1894],  2  Ch.437 
Cliasteyy.  Ackland  [1895],  2  Ch.  389  (right  to  passage  of  air  through  adefined 
channel). 

(/)  Webh  V.  Bird,  10  C,  B.  N.  S.  268 ;  Bryant  v,  Lefever,  4  C.  P.  D.  172, 
48  L.  J.  C.  L.  380,  40  L.  T.  579,  27  W.  R.  592  ;  Harris  v.  Be  Pinna,  33 
Ch.  D.  238  ;  cf.  Bass  v.  Gregory,  Chastey  v.  Ackland,  supra. 

(g)  Aldred's  case,  Rep.  pt.  9,  58  a ;  Attorney- General  v.  Doughty,  2  Ves. 
Sen.  453. 

(h)  Keppell  v.  Bailey,  2  My.  &  K.  517,  535  ;  Ackroyd  v.  Smith,  10  C.  B.  164 ; 
HUl  V,  Tupper,  2  H.  &  C.  121  ;  Goddard,  28-30. 

{i)  Ackroyd  v.  Smith,  10  C.  B.  164  ;  Tluyrpe  v.  Brumfitt,  L.  R.  8  Ch.  650. 

{})  Wood  V.  Leadbitter,  13  M.  &  W.  838  ;  Ackroyd  v.  Smith,  supra;  Gale, 
11  ;  Goddard,  4,  9,  546. 
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covenantee.(^)  The  burden  imposed  by  such  a  covenant 
differs  from  an  easement  in  that  the  right  to  enforce  the 
covenant  is  not  a  right  of  property  affecting  the  ownership 
of  the  covenantor's  land  at  law,  as  well  as  in  equity,  and 
whether  the  owner  of  the  land  has  notice  of  it  or  not,  but  is 
merely  an  equitable  right  enforceable  against  the  covenantor 
and  subsequent  owners  of  the  land  who  acquire  it  with 
notice  of  the  right,  or  by  voluntary  conveyance.  (Z) 
Exist  by  virtue  Incidents  of  Ownership. — Rights  to  which  the  owner  of 
of  ownership,  jj^^  jg  entitled,  merely  by  virtue  of,  and  as  incident  to,  his 
ownership,  as  against  the  owner  or  owners  of  neighbouring 
land,  are  to  be  distinguished  from  easements.  Such  rights 
— which,  as  opposed  to  easements,  are  sometimes  called 
'  natural  rights  of  property ' — arise  from  the  duty,  to  which 
all  persons  are  subject,  of  abstaining  in  the  exercise  of  their 
rights,  from  interference  with  the  rights  of  others.  The 
right  to  the  support  of  the  surface  of  land,  by  adjacent  or 
subjacent  land  belonging  to  a  different  owner ;  and  the 
right  of  the  owner  of  land,  through  which  a  stream  flows 
in  a  natural  course,  to  use  the  water  in  any  way — provided 
he  does  not  prejudicially  affect  the  similar  rights  of  other 
riparian  owners — are  instances  of  such  rights  of  pro- 
perty.(m) 
Easements  dis-  Public  Rights. — Easements  are  rights  enjoyed  by  particular 
tinguished  persons,  and,  as  such,  are  to  be  distinguished  from  public 
rights  of  a  similar  kind ;  as  the  right  of  the  public  generally 
to  use  highways  (whether  carriage  roads  or  footways),  naAri- 
gable  rivers,  &c. ;  (n)  or  the  right  of  the  inhabitants  of  a 
certain  parish  to  use,  by  virtue  of  custom,  a  footpath  over  a 
particular  field. (o) 

'Domiuaut  Meanings  of  Terms. — Lands,  as  the  subjects  of  an  ease- 

'  Se^ient         ^lent,  are  commonly  termed  the  '  dominant  tenement,'  and 
tenement.'        the   *  Servient  tenement.'     The  dominant  tenement  is  the 

{k)  See  ante,  p.  52. 

{I)  See  per  Mellisb,  L.J.,  in  Leech  v.  Schiveder,  L.  R.  9  Ch.  App.  463,  474-475, 
43L.  J.Ch.  487,22  W.  E.  633. 

(m)  See  Goddard,  3 ;  ante,  p.  2. 

(n)  Goddard,  10-12  ;  Bourke  v.  Davis,  44  Ch.  D.  110,  62  L.  T.  34,  38  W  K. 
167. 

(o)  Goddard,  24. 
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land  to  the  ownership  of  which  the .  easement  is  annexed ; 

and  the  servient  tenement  is  the  land  on  which  the  burden 

of  the  easement  is  imposed. 

An  easement  is  said  to  be  '  affirmative '  when  it  entitles  Easements— 

the  owner  of  the  dominant  tenement  to  do  some  act  upon  affirmative,' 

^       or  '  negative ' ; 
the  servient  tenement ;  as  in  the  case  of  a  right  of  way.     It 

is  called  '  negative,'  when  it  merely  imposes  on  the  owner  of 
the  servient  tenement  the  duty  of  abstaining  from  using  it 
in  a  particular  manner ;  as,  not  to  obstruct  the  access  of 
light  to  the  dominant  tenement.      Again,  an  easement  the 
enjoyment  of  which  continues  independently  of  the  act  of 
any  person — as  a  right  to  light — is  said  to  be  '  continuous  ; '  'Continuous,' 
while  if  it  can  only  be  enjoyed  through,  and  by  means  of,  ?F  '  <^iscon- 
the  act  of  a  person — as  a  right  of  way — it  is  called  '  discon- 
tinuous.'    And  an  easement  is  said  to  be  '  apparent,'  where  'Apparent,'  or 
there  are  external  signs  of  its  existence — as  a  right  to  light  'non-apparent.' 
for  a  window ;  and  '  non- apparent,'  where  there  are  no  such 
external  signs — as  a  right  to  discharge   water  through  an 
underground  drain,  (j?) 

Creation. — Easements  are  created —  (i.)  by  express  grant ;  Modes  of. 
or  (ii.)  by  implied  grant ;  or  (iii.)  by  prescription. 

(i.)  Express  Grant. — An  easement  may  be  granted  either  How  made. 
inter  vivos  or  by  will ;  and  for  an  interest  similar,  as  to  its 
duration,  to  any  of  the  several  estates  in  land.  The  grant 
must  be  so  expressed  as  to  annex  the  right  to  the  ownership 
of  the  dominant  tenement ;  as  otherwise  it  may  by  construed 
as  a  licence  merely. (g') 

If,  in  an  instrument  by  which  an   estate  in  land  is  con-  Reservation  of 

veyed  inter  vivos,  an  easement  is  expressed  to  be  reserved  to  casement 
,  ,  .  .  taking  efltect  as 

the  grantor  or  the  land,  this  reservation  operates  as  a  grant  grant. 

of  a  newly  created  easement  by  the  grantee  of  the  land  to 

the  grantor. (r) 

(ii.)  Implied  Grant. — On  the  alienation  of  an  estate  in  land, 

(p)  Gale,  21. 

{q)  Groddard,  123.  See  judgment  in  Wood  v.  Leadbitter,  13  M.  &  W.  at 
p.  845.  But  the  instrument  may  be  construed  as  a  grant  of  an  easement, 
though  it  be  not  technically  expressed  as  such,  if  the  intention  to  create  an 
easement  be  clear :  see  Groddard,  145. 

(r)  Goddard,  146.     See  Duke  of  Sutherland  v.  Beathcote  [1892],  1  Ch.  475, 
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a  grant  is  implied,  in  certain  cases,  of  one  or  more  easements 
over  other  land  of  the  grantor,  as  accessory  to  the  land  that 
is  the  subject  of  the  alienation. 
On  severance  Thus,  where  the  owner  of  a  tenement  severs  it,  by  dis- 
of  a  tenement.  pQgjng  of  part  of  it — as,  by  the  grant  of  one  of  two  adjoin- 
ing houses,  or  of  a  portion  of  a  single  plot  of  land,  or  of  a 
house  built  on  part  of  a  plot  of  land — the  grant  of  the 
disposed  of  part  of  the  tenement  is  accompanied  by  an 
implied  grant  of  sach  continuous  and  apparent  easements, 
over  the  part  of  the  tenement  retained  by  the  grantor,  as  are 
necessary  for  the  enjoyment  of  the  part  disposed  of,  and 
have,  in  fact,  been  used  for  that  purpose  by  the  grantor,  as 
.  if  they  were  actual  easements.  A  person,  of  course,  cannot 
have  an  easement  over  his  own  land ;  (s)  nevertheless,  he 
may  so  use  one  part  of  his  land,  that  an  advantage  similar 
to  an  easement  is,  in  fact,  enjoyed  as  incident  to  another 
part  of  it ;  and  such  advantage  may  pass  by  implied  grant, 
as  an  easement,  according  to  the  above  rule.  Thus,  if  A., 
being  the  owner  of  a  house  the  windows  of  which  overlook 
adjoining  ground,  and  being  also  owner  of  that  ground, 
grant  the  house  alone  to  B.,  without  expressly  reserving  the 
right  to  obstruct  the  access  of  light  to  the  house,  he 
impliedly  grants  to  B,  an  easement  of  access  of  light  to  the 
windows  of  the  house,  over  the  ground — this  being  a  con- 
tinuous and  apparent  easement,  and  a  benefit  previously 
enjoyed,  and  necessary  for  the  use  of  the  house.  Conse- 
quently, neither  A.,  nor  any  person  claiming  under  him 
(whether  as  purchaser  of  the  ground  or  otherwise),  can  so 
build  on  the  ground  as  to  obstruct  the  access  of  light  to 
B.'s  windows.  (^)     And   the   same  rule    applies,  where  the 

(«)  A  rule  expressed  in  the  Roman  law  by  the  maxim  *  niUli  res  sua  servit ' : 
Dig.  viii.  2,  26. 

{t)  Palmer  v.  Fletcher,  1  Lev.  122  ;  Suri/  v.  Fiffot,  Poph.  166,  Tudor,  R. 
P.  Gas.  154  ;  CoiUts  v.  GorlMin,  Moo.  &  Malk.  396  ;  Wheeldon  v.  Burrows, 
12  Ch.  D.  31,  48  L.  J.  Ch.  853,  41  L.  T.  327,  28  W.  R.  196  (in  which  the 
Court  of  Appeal  dissented  from  Pi/er  v.  Carter,  1  H.  &  N,  916,  contra) ;  RasseU 
v.  Watts,  25  Ch.  D.  559,  10  Aop.  Cas.  590,  53  L.  T.  876,  34  W.  R.  277  ; 
Bwminqnam,  Ditdley,  and  District  Banking  Co.  v.  Boss,  38  Ch.  D.  295,  57 
L.  J.  Ch.  601.  59  L.  T.  609,  36  W.  R.  914  ;  Myers  v.  Catterson,  43  Ch.  D. 
470,  59  L.  J.  Ch  315,  62  L.  T.  205,  38  W.  R.  488.  See  also  Bigby  v.  Bennett, 
21  Ch.  D.  559,  31  W.  R.  222  (right  to  support  f<»r  a  building) ;  Waits  v.  Kelson, 
L.  R.  6  Ch.  166,  40  L.  J.  Ch.  126,  24  L.  T.  209,  19  W.  R.  338  (right  to  flow  of 
water  to  land) ;  Broicn  v.  Alabaster,  37  Ch.  D.  490,  57  L.  J.Ch.  255,  58  L.  T. 
265,_  36  W.  R.  155  (right  of  way)  ;  PkiUips  v.  Low  [1892],  1  Ch.  47  (rule 
applied  to  devise  by  will). 
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owner  of  a  house  and  adjoining  land  grants  the  house  to  one 
purchaser,  and  the  land  to  another  purchaser,  at  the  same 
time ;  that  is,  the  purchaser  of  the  land  cannot  so  build  as 
to  obstruct  the  access  of  light  to  the  house,  (w) 

Again,  on  a  grant  of  land,  s,  grant  is  implied  of  any  ease-  Easement  of 
raent,  over  other  land  of  the  grantor,  that  is  strictly  necessary  °®*'®^*  ^■ 
for  the  enjoyment  of  the  land  granted,  as  accessory  thereto. 
Thus,  in  the  case  of  a  grant  of  a  piece  of  land  to  which 
access  can  be  obtained  only  by  passing  over  other  land  of  the 
grantor,  a  grant  is  implied  of  a  right  of  way  over  the 
grantor's  land  to  the  land  granted,  as  accessory  to  the 
ownership  of  the  latter ;  (v)  the  grantor,  however,  having 
the  right  to  select  the  particular  way,  where  there  are  more 
ways  than  one  available  for  the  purpose.(w)  So,  also,  on  a 
grant  of  land,  a  reservation  to  the  grantor  (taking  effect  as 
a  grant  from  the  grantee  of  the  land),  of  any  easement  that 
is  strictly  necessary  for  the  enjoyment  of  other  land  retained 
by  him,  is  implied. (cc)  Thus,  where  land  is  granted  with 
an  exception  of  the  minerals,  and  the  minerals  cannot  be 
gained  otherwise  than  through  the  land  granted,  a  reserva- 
tion to  the  grantor  of  a  right  to  come  upon  the  land,  and 
do  such  acts  as  are  necessary  for  the  gaining  of  the  minerals, 
is  implied  as  an  easement  annexed  to  the  ownership  of  the 
minerals.(y) 

(iii.)  Prescription. — Easements  may  be  acquired  by  pre-  Prescription. 
scription,  or  long  usage.     This  mode  of  acquisition  is  con- 
sidered hereafter,  in  treating   of  the  transfer  of  rights  of 
property.  (0) 

(u)  Swansborough  v.  Coventry,  9  Bing.  305  ;  Allen  v.  Taylor,  16  Ch.  D.  355,-         ^     / 
50  L.  J.  Ch.  178  ;  cf.  Beddington  v.  Atlee,  35  Ch.  D.  317,  56  L.  T.  514v^!«^<>**-*f  Jf^"***^ 

(v)  1   Wms.  Saund.  323;   Clarh  v.   Cogqe,  Cro.  Jac.  170;    Corporation  of    'ff^T'fl..^      - 
London  v.  Bigqs,  13  Ch.  D.  798, 49  L.  J.  Ch.  297, 42  L.  T.  580,  28  W.  R.  6I0'; 
S&rffy.  Acton  Local  Board,  31  Ch.  D.  679. 

(w)  Bolton  V.  Bolton,  11  Ch.  D.  968,  48  L.  J.  Ch.  467,  40  L.  T.  582. 

(x)  Liford's  case,  Rep.  pt.  11,  46  h ;  Pinninqton  v.  GaUand,  9  Ex.  1  ; 
Davies  v.  Sear,  L.  B.  7  Eq.  427,  38  L.  J.  Ch.  545,  20  L.  T.  56,  17  W.  R.  390  ; 
Wheeldon  v.  Burrows,  12  Ch.  D.  31  (C.  A.,  dissenting  from  Pyer  v.  Carter, 
1  H.  &  N.  916),  48  L.  J.  Ch.  853,  41  L.  T.  327,  28  W.  R.  196  ;  Corporation 
of  London  v.  Biggs,  13  Ch.  D.  798,  49  L.  J.  Ch.  297,  42  L.  T.  580,  28  W.  R. 
610. 

iy)  Earl  of  Cardigan  v.  Armitage,  2  B.  &  C.  197  ;  Bainbridge,  Mines,  c.  7, 
8.  1.  A  similar  right  would  be  implied  in  favour  of  a  grantee  of  minerals,  over 
the  land  of  the  grantor  :  ibid. 

(z)  Postf  pt.  3,  ch.  8,  8.  2. 
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Extent  of. 


Repairs. 


Mode  of. 


'  General 
words'  pa.ss 
rights  in 
nature  of 
easements. 
Conveyancing 
Act,  1881, 
hereon. 


Use  and  Enjoyment. — An  easement  may,  in  general,  be 
used  in  such  manner  as  is  necessary  for  its  most  commodious 
enjoyment ;  but  it  may  not  be  so  used  as  to  increase  the 
burden  imposed  on  the  servient  tenement.  Thus,  if  a 
person  have  a  right  of  way  over  land,  to  a  particular  place, 
he  may  not  go  beyond  that  place,  or  divert  the  way.(a)  But 
except  for  the  purpose  of  preventing  the  imposition  of  such 
an  additional  burden,  the  owner  of  the  servient  tenement 
may  not  do  anything  to  obstruct  the  enjoyment  of  the  ease- 
ment.(&) 

The  owner  of  the  servient  tenement  is  not  bound  to  do 
repairs  necessary  for  the  enjoyment  of  the  easement.  The 
owner  of  the  dominant  tenement  is  entitled  to  do  such 
repairs ;  and  where  the  enjoyment  of  the  easement  is  had 
by  means  of  an  artificial  work  (as  a  drain),  he  is  liable  for 
any  damage  to  the  servient  tenement,  arising  from  neglect 

Alienation. — An  easement  cannot  be  alienated  apart  from 
the  dominant  tenement.  (^)  On  alienation  of  the  dominant 
tenement,  all  easements  annexed  to  it  pass  with  it,  although 
they  be  not  expressly  mentioned,  or  referred  to,  as  included 
in  the  transfer.(g)  And  if  the  dominant  tenement  be  alien- 
ated in  portions  to  different  grantees,  or  only  a  portion  of  it 
be  alienated,  the  owner  of  each  part  will  be  entitled  to  the 
enjoyment  of  any  easement  that  was  annexed  to  the  whole 
tenement ;  unless  the  burden  imposed  on  the  servient  tene- 
ment will  thereby  be  increased.  (/) 

The  use  of  *  general  words '  in  conveyances  of  land,  and 
the  provision  of  the  Conveyancing  and  Law  of  Property  Act, 
1881,  whereby  the  insertion  of  general  words  in  conveyances 
of  land,  buildings,  or  manors,  since  the  31st  December  1881, 
has    been  rendered  unnecessary,  have   already  been   men- 


(a)  See  Laioton  v.  Ward,  1  Ld.  Raym.  75 ;  Senhxmse  v.  Christian,  1  T.  R. 
560. 

(i)  See  Tapling  v.  Jones,  11  H.  L.  Gas.  290  ;  Newson  v.  Pender,  27  Ch.  D.  43, 
52  L.  T.  9,  33  W.  R.  243. 

(c)  Gale,  pt.  4,  ch.  1. 

{d)  Goddard,  360. 

(e)  Gale,  63. 

(/)  Codling  v.  Johmm,  9  B.  &  C.  933. 
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tioned.(^)  The  general  words  formerly  employed,  and  also 
the  above-mentioned  statutory  substitute  for  those  words, 
will  pass  a  right  or  advantage  usually  enjoyed  with  the  land 
conveyed,  and  resembling  an  easement  thereto — such  as  a 
pathway  commonly  used  for  access  to  the  land  conveyed,  and 
existing  over  other  land  belonging  to  the  same  owner.(A) 

Determination. — An    easement    may  determine,    or    be  Modes  of. 
extinguished,  in  any  of  the  following  ways  : 

(i.)  By  the  completion  of  the    period   for   which   it   was  (i.)  Expiration 
granted — where  it  has  been  wanted  for  an  interest  of  limited  °,  P®"*^  °^ 

o  _  "  duratiou. 

duration. 

(ii.)  By  express  release  of  the  easement  by  the  owner  of  (ii.)  Release. 
the  dominant  tenement,  to  the  owner  of  the  servient  tene- 
ment (i) 

(iii.)   By  abandonment  of  the  easement ;   that  is,  non-user  (iii.)  Abandon- 
of  the  right,  under  circumstances  evincing  an  intention  not  *" 
to  resume  the  enjoyment- of  it ;  for,  in  such  case,  a  release 
of  the  easement  is  implied.      Bat  mere  non-user,  unaccom- 
panied by  circumstances  from  which  a  release  can  be  implied, 
will  not  extinguish  an  easement.(y) 

(iv.)  By  the  union  of  the  dominant  and  servient  tenements  (iv.)  Unity  of 
in  the  same  owner ;  in  which  case,  if  the  estates  in  the  two  °^°®"  'P" 
tenements  are  co-extensive,  the  easement  is  merged  in  the 
ownership  ;  (k)  but  if  the  estates  are  not  co- extensive  (as 
where  one  is  in  fee,  and  the  other  for  life  or  for  years)  the 
easement  is  merely  suspended  during  the  unity  of  owner- 
ship. (Z) 

(g)  See  ante,  p.  294. 

{h)  See  1  Dav.  Conv.  72  ;  Tltomson  v.  Waterlow,  L.  R.  6  Eq.  36,  37  L.  J. 
Ch.  495,  18  L.  T.  545,  16  W.  R.  686 ;  Larwley  v.  Hammond,  L.  R.  3  Ex.  161, 
37  L.  J.  C.  L.  (Ex.)  118,  18  L.  T.  858,  16  W.R.  937  ;  Kay  v.  Oxhy,  L.  R.  10 
Q;  B.  360,  44  L.  J.  C.  L.  (Q.  B  )  210,  33  L.  T.  164  ;  Brett  v.  Cloioser',o  C.  P.  D. 
376  ;  Barkshire  v.  arubb,  18  Ch  D.  616,  50  L.  J.  Ch.  731,  29  W.  R.  929  ; 
Thomas  v.  Owen,  20  Q.  B.  D.  225,  57  L.  J.  C.  L.  198,  58  L..T.  162,  36  W.  R. 
440 ;  Boe  v.  Siddons,  22  Q.  B.  D.  224,  60  L.  T.  345,  37  W.  R.  228. 

{i)  Goddard,  537;  Gale,  498.  An  Act  of  Parliament  may  have  the  effect  of 
a  release — e.g.,  the  General  Inclosiire  Act  (41  Geo.  III.,  c.  109),  s.  8. 

(j)  Goddard;  537-545  ;  B.  v.  Charley,  12  Q  B.  515  ;  Tapling  v.  Jones,  11 
H.  L.  C.  290 ;  Scott  v.  Pape,  31  Ch.  D.  554,  55  L.  J.  Ch.  426,  54  L.  T.  399,  34 
W.  R.  465  ;  Greenwood  v.  Hornsey,  33  Ch.  D  471,  55  L.  J.  Ch.  917,  55  L.  T. 
135,  35  W.  R.  163  ;  Fendarves  v.  Monro  [1892],  1  Ch.  611. 

(4)  Gale,  502. 

(/)  Thom,as  v.  Thomas,  2  C.  M.  &  R.  34. 

U 
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(v.)  Cessation        (y.)  By  Cessation  of  the  purpose  for  which  the  easement 
purpose.       ^^g  enjoyed — or   a  change   of    such   purpose,   whereby  an 
additional  burden  is  imposed  on  the  servient  tenement ;  as 
where  a  watercourse  has  been  granted  for  the  supply  of  a 
canal,  and  the  canal  is  afterwards  converted  into  a  railway  ; 
or  where  a  way  has  been  granted,  to  be  used  as  a  way  to  a 
cottage,  and  the  cottage  is  afterwards  converted  into  a  tan- 
yard,  (w) 
(vi.)  Cessation       (vi.)   By  cessation  of  the  necessity  for  the  easement,  in  the 
o  necess.  y.      ^^^^  ^£  ^^  easement  of  necessity  ;  as  where  A.,  having  a  way 
of  necessity  to  his  land,  afterwards  obtains  a  way  to  the  land 
over  other  land  acquired  by  him.(7i) 
(vii.)  Act  of  (vii.)  By  an  act  done  by  the  servient  owner,  with  the 

dbminant^"^'^'  consent  of  the  dominant  owner,  which  of  necessity  prevents 
owner  consent-  the  enjoyment  of  the  easement. (o) 

ing.  

{m)  National  Guaranteed  Manure  Co.  v.  Donald,  4  H.  &  N.  8 ;  per  Parke, 
B.,  in  Henning  v.  Burnet,  8  Ex.  187. 

(n)  Holmes  y.  Goring,  2  Bing.  76. 

(e)  lAggins  v.  Inge,  7  Bing.  682. 


PART  III. 

TRANSFER  OF  RIGHTS  OF  PROPERTY  IN 
LAND. 


The  consideration   of  tlie  various  rights  of  property  in  land,  Subject  of  the 
in  the  preceding  parts,   has  not  included  the  discussion  of  P''®''^°*  P^^- 
the  law  regulating  the  transfer  of  these  rights.      For  reasons 
already  mentioned, («)  this  branch  of  the  subject  is  treated 
separately  in  the  present  part. 

CHAPTER  I. 
NATURE  AND  MODES  OF  TRANSFER. 

Definition.- — Every  transfer  of  a  right  of  property  consists  Transfer  of 
of  one  or  more  facts  or  events  on  the  occurrence  of  which  "^    ° 

property 

the  right,  by  provision  of  law,  passes  from  some  person  or  defined. 
persons  in  whom  it  was  previously  vested  (either  as  a  separate 
right,  or  as  included  in  some  other  right  or  interest),  and  is 
acquired  by  some  other  person  or  persons.  And  every  acqui- 
sition of  a  right  of  property,  or  its  loss  by  any  means — other 
than  its  expiration  on  the  completion  of  the  period  of  its 
existence,  or  its  merger  in  another  right  (b) — takes  place  by 
transfer  of  the  right,  (c) 


(a)  Ante,  p.  18. 

(6)  As  to  merger,  see  ante,  p.  129.  Merger  occurs  as  a  consequence  of  a 
transfer  of  a  right  of  property  ;  but  the  transfer  of  the  right  is  an  event  distinct 
from  the  merger. 

(c)  Acquisition  by  common  occupancy  was  formerly  an  exception  to  the  rule 
that  every  acq  uisition  of  a  right  of  property  takes  place  by  transfer  of  the  right. 
As  to  common  occupancy  and  its  abolition,  see  ante,  p.  73. 


308 


THE   LAW    OF   PROPEKTY    IN   LAND. 


By  act  of  a 
party  or  by 
operation  of 
law. 


Act  of  party: 
*  Purchase.' 


Alienation. 


Transfers  by 
operation  of 
law. 


Modes  of  Transfer. — A  fact  which  constitutes,  or  forms 
part  of,  a  transfer  of  a  right  of  property  may  be  either  an  act 
done  by  a  person  with  the  intention  of  effecting  the  transfer, 
or  an  event  which  takes  effect  as  a  transfer  by  mere  opera- 
tion of  law — that  is,  independently  of  the  will  of  any  person. 
Hence,  transfers  of  rights  of  property  are  distinguished  as 
being  either  transfers  ^  by  act  of  a  party,'  or  transfers  '  by 
operation  of  law.' 

In  the  case  of  a  transfer  by  act  of  a  party,  the  right  is 
sometimes  said  to  be  acquired  by  '  purchase  ' ;  {d)  whether 
the  occasion  of  the  transfer  be  a  sale  or  not.(e)  The  term 
'  alienation,'  also,  is  commonly  used  as  meaning,  in  a  general 
sense,  any  transfer  by  act  of  a  party.  In  this  work 
the  term,  when  used  without  qualificatiou,  denotes  the 
voluntary  transfer  of  a  right  of  property,  by  the  act  of  a 
person  in  whom  the  right,  or  the  power  of  transferring  it, 
resides  ;  and  transfers  effected  by  acts  of  the  Legislature,  or 
of  legal  tribunals,  or  other  public  authorities,  are  distin- 
guished as  '  extraordinary  modes  of  alienation.' 

Transfers  of  rights  of  property  by  operation  of  law  com- 
prise successions  on  intestacy,  and  (subject  to  restrictions 
imposed  by  modern  statutes)  through  marriage  ;  also  acqui- 
sitions through  the  operation  of  the  law  of  bankruptcy^  and 
the  Statutes  of  Limitation ;  and  prescription,  forfeiture,  and 
escheat. 


Arrangement  of  Topics. — In  the  succeeding  chapters  of 
this  part,  transfers  of  rights  of  property  are  considered  as 
follows : — First,  alienation,  which  is  discussed  under  the 
three  heads  of  alienation  generally,  alienation  inter  vivos,  and 
alienation  by  will ;  secondly,  extraordinary  modes  of  alien- 
ation ;  and  thirdly,  the  several  modes  of  transfer  by  opera- 
tion of  law,  in  the  order  in  which  they  are  stated  above. 


(d)  Co.  Litt.  by  Hargrave,  18  b,  note  (2). 

(e)  Blackstone  uses  the  term  '  purchase '  in  a  wider  sense,  as  denoting  every 
mode  of  acquisition  other  than  succession  on  intestacy  :  2  Bl.  Comm.  241. 


CHAPTER  II. 
ALIENATION   GENERALLY. 

Bequisites. — For  the  effectual  transfer  of  a  right  of  pro- Valid  aliena- 
perty  in  land,  by  alienation,  it  is  necessary — (1)  that  tlie  *g°^'g^j.y  ^^j. 
parties  freely  consent  to  the  transfer ;  (2)  that  the  alienor 
have  such  a  title  as  enables  him  to  make  the  transfer ; 
(3)  that  the  alienation  be  valid,  as  regards  its  object  or 
purpose ;  (4)  that  it  be  made  in  a  proper  form ;  (5)  that 
each  party  be  personally  capable,  in  a  legal  sense,  of  taking 
part  in  the  transaction. 

Of  these  requisites,  the  first,  second,  and  third  form  the 
subject  of  the  present  chapter.  The  fourth  is  dealt  with  in 
the  following  two  chapters.  The  fifth  will  be  considered 
hereafter,  in  treating  of  legal  capacity  generally,  as  regards 
rights  of  property  in  land,  (a) 


Sect.  I. — Consent  of  the  Parties. 

Presumption  of  Consent. — Disclaimer. — In  the  absence  Consent  pre- 
of  evidence  to  the  contrary,  an   alienation  is  presumed  to  co^rary"  ^^ 
have  been  made  with  the  free  consent  of  both  alienor  and  shown. 
alienee.(&)     But  the  contrary  may  be  shown  (with  the  effect 
of  invalidating  the  alienation)   by  proof  that  either  party 
was  in  error  as  to  the  real  nature  of  the  transaction — as, 
where  he  has   executed    a    deed   which   he   was  told,    and 


(a)  See  Part  IV. 

(h)  4  Craise,  t.  32,  c.  1.  ss.  25,  26  ;  Tliompson  v.  Leach,  2  Vent.  198,  201  ; 
Townson  v.  Tichdl,  3  B.  &  Aid.  31  ;  Xenos  v.  Wickliam,  L.  R.  2  fl.  L.  296, 
36  L.  J.  C.  L.  (C.  P.)  313,  16  L.  T.  800,  16  AV.  R.  38. 
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believed,  was  a  deed  of  another  kind  (c) — or  that  his  consent 
was   procured  by  means    of    fraudulent    misrepresentation, 
duress  or  coercion,  or  other  undue  influence.(6?) 
Disclaimer.  Moreover,  an  alienation  that  has  been  made  without  the 

previous  consent  of  the  alienee,  and  has  not  been  subse- 
quently ratified  by  him,  either  expressly  or  impliedly,  may 
be  disclaimed  by  him.  This  disclaimer  makes  the  aliena- 
tion void  ah  initio,  as  regards  any  interest  intended  to  be 
thereby  conferred  on  the  party  disclaiming ;  but  where  a 
grant  is  to  two  or  more,  as  joint  tenants — as  in  the  case  of 
a  conveyance  to  persons  as  trustees — the  disclaimer  of  some 
or  one  of  them  only,  will  vest  the  whole  estate  or  interest  in 
the  others.(c)  A  disclaimer  is  usually  (though  perhaps  not 
necessarily)  made  by  deed.(/) 


Meaning  of 
' title. ' 


On  sale  or 
mortgage. 


Sect.  II. — Title  of  the  Alienor. 

Definition. — By  the  '  title  '  of  the  alienor  is  meant  the 
fact  or  event,  or  series  of  facts  or  events,  by  virtue  of  which 
he  is  invested  with  a  legal  right  to  dispose  of  the  subject  of 
the  alienation  in  the  manner  intended. (</) 

Bights  of  Alienee  as  to  Title. — On  an  alienation  by  way 
of  gift,  whether  inter  vivos  or  by  will,  the  alienee  is  not,  in 
general,  entitled  to  any  evidence  of  the  alienor's  title,  or  to 
any  indemnity,  or  other  security,  against  defects  in  the 
title.  But  where  the  occasion  of  the  alienation  is  a  sale, 
or  mortgage,(A)  the  alienee  may,  unless  it  has  been  other- 

(c)  Thoroughqood' s  case,  Eep.  pt.  2,  9  a  ;  Fotter  v.  Mackmnon,  L.  B.  4  C.  P. 
704  ;  Faget  v.  Marshall,  28  Ch.  D.  255  ;  In  re  Garnett,  Jiohuison  v.  Gandy, 
31  Ch.  D.  1,  648,  33  Cb.  D.  300,  55  L.  J.  Ch.  773,  55  L.  T.  562  ;  see  Pollock, 
Contracts,  c.  9, 

(d)  As  to  fraud,  see  Kerr  on  Fraud,  passim ;  Pollock,  Contracts,  c.  10.  As 
to  duress  and  undue  influence,  see  Pollock,  Contracts,  c.  12  ;  Hm/uenin  v. 
Baseley,  14  Ves.  273;  S.  C,  and  notes  thereto,  2  Lead.  Cas.  Eq.  697; 
Wingrove  \.  Wingrove,  11  P.  D.  81,  55  L.  J.  C.  L.  (P.  D.)  7,  34  W.  K.  260. 

(e)  4  Cruise,  t.  32,  c.  27,  ss.  1-5  ;  2  Prest.  Abstr.  226  ;  Townson  v.  TickeU, 
3  B.  &  Aid.  31  ;  Peacock  v.  Eastland,  L.  11.  10  Eq.  17,  39  L.  J,  Ch.  534, 
22  L.  T.  706,  18  W.  R.  856.     See  as  to  disclaimer  of  a  power,  ante,  p.  219. 

(/)  Shep.  Touch.  285;  2  Byth  &  J.,  Conv.  837  ;  Lewin,  209,  210. 

(g)  See  2  Bl.  Comm.  195  ;  2  Austin,  910,  1010.  '  Tituhts  est  justa  causa 
possidendi  quod  iwstrum  est,  and  signifietb  the  means  whereby  a  man  cometh 
to  land ' :  Co.  Litt.  345  b. 

(A)  Formerly  also  a  lease  for  years  ;  but  the  lessee's  right  to  proof  of  title  has 
been  taken  away  by  recent  enactments,  except  to  a  limited  extent  in  the  case  of 
an  underlease  :  sec  post,  p.  314,  and  note  (c). 
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wise  agreed,  require  the  alienor  to  prove,  before  the  aliena- 
tion ia  completed,  that  he  has  a  good,  or  (as  it  is  sometimes 
called)  a  '  marketable '  title  to  the  subject  of  the  aliena- 
tion.(*)  And,  in  general,  the  alienee  is  also  entitled,  in 
such  case,  to  covenants  on  the  part  of  the  alienor,  or  other 
persons  interested,  as  to  the  validity  of  the  title.  Other 
securities,  to  which  any  alienee  may  be  entitled,  consist  in 
the  registration,  in  some  cases,  of  the  instrument  of  transfer, 
and  in  the  delivery  to  him  of  the  documents  of  title.  The 
rights  of  the  alienee  in  these  respects  are  here  separately 
considered. 

Proof  of  the  Alienors  Title. — The  alienor  must  show,  and  How  title  is  to 
prove  by  legal  evidence,  all  dealings  with,  or  devolutions  of,  ^®  proved, 
the  subject-matter   of   alienation,   during  a   certain  period 
preceding    the    intended    alienation ;  and    it    must    appear 
thereby  that  he  is  able  to  make  the  intended  transfer.(y) 
For  this  purpose,  he  must  furnish  the  alienee  with  an  abstract 
in  writing  of  all  muniments  of  title  and  facts  relating  to 
such  dealings  and  devolutions ;  and  must  produce  to  him, 
for  comparison   with  the   abstract,  the    original  documents 
and  other  evidence  of  title.      The  expenses  incurred  by  the  Expenpes  of 
alienor  in  these  proceedings  are  borne  by  himself,  unless  it  P       °  *™®- 
has  been  otherwise  agreed  ;   except  that,  under  the  Convey- 
ancing and  Law  of  Property  Act,  1881,  in  the  case  of  a  sale, 
the  expenses  of  the   production  and  inspection  of,  and  of 
copies  or  abstracts  of  or  extracts  from,  documents  not  in  the 
vendor's  possession,  are  borne  by  the  purchaser.      The  same 
Act  provides  that,  on  a  sale  in  lots,  a  purchaser  of  two  or 
more  lots,  held  under  the  same   title,  shall  not  have  a  right 
(as  he   previously  had)  to   more   than  one  abstract  of  the 
common  title,  except  at  his  own  expense. (A;) 

Modern  enactments  have,  in  some  respects,  facilitated  the  Vendor  and 
proof  of  title,  on  sale  of  land.     Thus,  the  Vendor  and  Pur-  fg^fand  Con**- 
chaser  Act,  1874,  provides  that,  subject  to  any  stipulation  to  veyancing  Act, 

1881,  as  to 

proof  of  title, 
(i)  Sug.,  V.  &  P.  337,  887  ;  Burton,  §§  1588,  1589. 

(i)  See  1  Dart,  V.  &  P.  c.  8,  s.  2  ;  Sug.,  V.  &  P.  16. 

(/c)  44  &  45  Vict.  c.  41,  s.  3,  sub-ss.  6-11  ;  but  see  In  re  Joluison  and  Tustin, 
28  Ch.  D.  84,  revd.  on  appeal,  30  Ch.  D.  42,  54  L.  J.  Ch.  43,  889, 53  L.  T,  281, 
33  W.  R.  43,  737  ;  In  re  Moody  and  Yates'  Contract,  infra;  In  re  Ehaworth 
and  Tidy's  Contract,  42  Ch.  D.  23,  58  L.  J.  Ch.  665,  60  L.  T.  841,  37  W.  K. 
657  ;  Be  kituart  and  Olivant  and  /Seadon's  Contract  [1896],  2  Ch.  328. 
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Title  by  mere 
possession. 


Searches  in 

pablic 

registers. 


the  contrary,  statements  and  description  of  facts,  matters, 
and  parties,  in  deeds,  &c.,  which  are  twenty  years  old  at  the 
date  of  the  contract,  shall,  unless  proved  to  be  inaccurate,  be 
sufficient  evidence  of  the  truth  of  such  facts,  &c.(l)  And, 
by  the  Conveyancing  and  Law  of  Property  Act,  1881,  subject 
to  any  agreement  to  the  contrary,  a  purchaser  of  land  held 
by  lease  or  underlease  is  to  assume,  unless  the  contrary 
appears,  that  the  lease,  or  the  underlease  and  every  superior 
lease,  were  duly  granted  ;  and,  on  production  of  the  receipt 
for  the  rent  last  due  thereunder  before  the  completion  of  the 
purchase,  that  all  covenants  and  provisions  of  the  lease,  or 
underlease,  have  been  performed  and  observed  up  to  the  date 
of  completion  of  the  purchase ;  and  (where  the  land  is  held 
by  underlease)  that  the  rent  due  under  every  superior  lease, 
and  all  its  covenants  and  provisions,  have  been  paid,  per- 
formed, and  observed,  up  to  that  date.(7n^)  Prior  to  this 
enactment,  evidence  of  these  matters  might  be  required  by 
a  purchaser  of  an  interest  created  by  lease,  in  the  absence 
of  stipulation  to  the  contrary. (?i) 

It  may  here  be  observed  that,  inasmuch  as  the  mere 
possession  of  land  gives  rise  to  a  presumption,  in  the 
absence  of  evidence  to  the  contrary,  that  the  possessor 
has  an  estate  in  fee  simple  in  the  land,(o),  proof  of  long 
uninterrupted  possession  and  enjoyment  may  be  suffi- 
cient evidence  of  the  alienor's  title,  although  there  be  no 
documents  of  title  in  existence  showing  dealings  with  the 
land.(j9) 

The  proof  of  title  on  alienation  does  not  depend  entirely 
on  the  evidence  furnished  by  the  alienor.  By  means  of 
searches  in  public  registers,(9)  it  may  be  ascertained  whether 


(Z)  37  &  38  Vict.  c.  78,  s.  2  ;  Bolton  v.  London  JS.  Board,  7  Ch.  D.  766,  47 
L,  J.  Ch.  461,  38  L.  T.  277,  26  W.  R.  549  ;  Be  Marsh  and  Earl  Granville,  24 
Ch.  D.  11,  53  L.  J.  Ch.  81,48  L.  T.  947,  31  W.  R.  845. 

(m)  44  &  45  Vict.  c.  41,  b.  3,  sub-ss.  4,  5,  8-10  ;  see  Be  Moody  and  Yates' 
Contract,  28  Ch.  L>.  661,  30  Ch.  D.  344,  54  L.  J.  Ch.  886,  53  L.  T.  845,  33 
W.  R.  785. 

(n)  1  Dart,  V.  &  P.  193,  194. 

(o)  2  Bl.  Conim.  196. 

(p)  Cottrell  V.  WatJcins,  1  Beav.  361  ;  Sng.,  V.  &  P.  438  ;  1  Prest.  Abstr.  23. 

iq)  The  Convejancing  Act,  1882,  enables  a  person  requiring  »  search  to  be 
made  for  judgments,  deeds,  &c.,  in  the  Central  Office  of  the  Supreme  Court,  to 
have  the  search  made  by  an  official  of  the  Court,  and  the  result  thereof  certified  ; 
and  such  certificate  is  conclusive  in  favour  of  a  purchaser :  45  &  46  Vict.  c.  39, 
B.  2. 
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the  title  is  affected  by  certain  matters,  namely,  deeds  barring 
estates  tail,  judgment  or  Crown  debts,  certain  rent-charges, 
land  charges,  certain  conveyances  by  married  women,  bank- 
ruptcies, lites  pendeiites — i.e.,  pending  actions  concerning  the 
subject  of  the  alienation,  or  deeds  of  arrangement.(r) 

With  regard  to  lites  pendentes,  it  may  be  mentioned  that,  Lites  pen- 
under  a  modern  statute,  a  lis  pendens  does  not  affect  a  pur-  ^  effect  of. 
chaser  or  mortgagee,  who  has  not  express  notice  thereof, 
unless  certain  particulars  of  the  pending  action  have  been 
entered  in  a  public  register,  now  kept  in  the  Central  OflBce 
of  the  Supreme  Court ;  (s)  and  the  registration,  to  be  bind- 
ing, must  be  repeated  every  five  ye&TS.(t)  Except  so  far  as 
he  is  protected  by  this  enactment,  the  alienee  acquires  the 
land  subject  to  the  result  of  any  action  respecting  it,  that 
may  be  pending,  although  he  have  no  notice  of  the  pendency 
of  the  act  ion.  (w) 

A  deed  of  arrangement  is  void  as  against  a  purchaser  of  Registration  of 
any  land  comprised  in  the  deed,  unless  and  until  the  deed  is  a^angement 
registered  in   a  register  of  deeds  of  arrangement  affecting  under  Land 
land,  kept  at  the  OflBce  of  Land  Eegistry.(y)  Act^isss."' 

Where  the  subject  of  alienation  is  land  in  Middlesex  or 
Yorkshire,  the  public  registers  of  deeds,  wills,  judgments.  Register  of 
&c.,  relating  to,  or  binding,  land  in  those  counties  (of  which  j^j^jj^sex  and 
more  is  said  hereafter),  show  whether  the  title  is  affected  by  Yorkshire, 
any  of  such  matters,  of  which  the  alienee  has  not  otherwise 
had  notice. (i^) 

The  sale  of  land,  that  is  subject  to  an  incumbrance  affect-  Conveyancing 
ing  the  title,  is  facilitated  by  a  provision  of  the  Conveyancing  ^^^^'j^haree^f 
and  Law  of  Property  Act,  1881,  under  which  the  la  ad  may  incumbrances, 
be  freed  from  the  incumbrance,  by  payment  of  money  into 
Court  to  meet  it.(») 

(r)  S-'e,  as  to  estates  tail,  ante,  p.  59;  as  to  judgment  and  Crown  debts,  ante, 
pp.  257, 261  ;  as  to  rent  charges,  ante,  p.  279  ;  as  to  land  charges,  ante,  p.  289  ;  as 
to  conveyances  by  married  women,  ^>os<,  p.  469  :  as  to  bankruptcies,  pos#,  p.  454. 

(«)  Ord.  Ixi.  r.  9,  Rules  S.  C.  1883. 

(<)  2  &  3  Vict.  c.  11,  s.  7  ;  and  see  30  &  31  ^'ict.  c.  47,  s.  2  ;  Wigram  v. 
Buckley  [1894].  3  Ch.  483. 

(m)  3  Prest.  Abstr.  354;  Price  v.  Price,  35  Ch.  D.  297,  56  L.  J.  Ch.  530,  65 
L.  T.  842,  35  W.  R.  386. 

(v)  51  &  52  Vict.  c.  51  (Land  Charges,  &c.,  Act,  1888),  ss.  7-9.  As  to  deeds 
of  arrangement,  see  post,  p.  364. 

(w)  Heepost,  p.  320. 

(x)  44  &  45  Vict.  c.  41,  s.  5  ;  Milford  Haven  li.  and  E.  Co.  v.  Moioatt,  28 
Ch.  D.  402,  54  L.  J.  Ch.  567,  33  W.  R.  597. 


314 


THE  LAW  OF  PROPERTY  IN  LAND. 


Former  period 
of  inTestigation 
of  title. 


Alteration  by 
Vendor  and 
Purchaser  Act, 
1874. 


Conveyancing 
Act,  1881,  as 
to  title  to  en- 
franchise<l 
copyholds. 


Formerly,  where  the  alienee  of  an  estate  in  land  had  a 
right  to  proof  of  the  alienor's  title,  he  might  investigate  it 
for  a  period  of  sixty  years  immediately  preceding  the  alien- 
ation, unless  a  different  period  were  stipulated  for.(y)  Hence, 
a  lessee,  on  selling,  or  on  granting  an  underlease,  was  bound, 
if  his  lease  had  been  granted  within  the  then  preceding  sixty 
years,  to  produce  the  lessor^s  title  from  the  commencement 
of  the  sixty  years  to  the  granting  of  his  lease,  as  well  as  his 
own  title  under  the  lease. (2;) 

The  Vendor  and  Purchaser  Act,  1874,  has  substituted 
forty  years,  as  the  period  of  commencement  of  title  which  a 
purchaser  of  land  may  require,  in  the  place  of  sixty  years ; 
subject  to  any  stipulation  to  the  contrary  in  the  contract  of 
sale.(a)  The  same  Act  also  provided  that,  under  a  contract 
to  grant  or  assign  a  term  of  years,  derived  out  of  either  a 
freehold  or  a  leasehold  estate,  the  intended  lessee  or  assign 
should  not  be  entitled  (unless  by  express  stipulation  in  the 
contract)  to  call  for  the  title  to  the  freehold ;  (b)  but  it  did 
not  preclude  inquiry,  in  the  case  of  the  grant  of  an  under- 
lease, or  a  sale  by  an  under-lessee,  into  the  title  to  the  lease- 
hold estate  out  of  which  the  underlease  was  derived.  Under 
the  Conveyancing  and  Law  of  Property  Act,  1881,  however, 
in  the  case  of  a  contract  by  an  under-lessee  to  sell  and  assign 
his  underlease,  or  to  grant  a  lease  for  years  to  take  effect 
out  of  his  interest  as  under-lessee,  the  intended  assignee  or 
lessee  is  precluded  (unless  it  be  otherwise  agreed)  from 
calling  for  the  title  to  the  leasehold  reversion  expectant  on 
the  grantor's  underlease,  (c) 

The  Conveyancing  and  Law  of  Property  Act,  1881, 
deprives  a  purchaser  of  enfranchised  copyholds  of  the  right 
(which  he  previously  had)  of  requiring  the  title  of  the 
lord  of  the   manor  to  the  freehold,  as  well  as   the   copy- 


(y)  Siig.,  V.  &  P.  365  ;  Burton,  §  1596.  As  to  the  reason  for  requiring  this 
length  ot  title,  see  Sug.,  V.  &  P.  ubi  sup.;  1  Prest.,  Abslr.  250. 

(.-;)  Siig.,  V.  &  P.  367,  308 ;  1  Dart,  V.  &  P.  331. 

(a)  37  &  38  Vict.  c.  78,  s.  1. 

(6)  S.  2. 

[c)  44  &  45  Vict.  c.  41,  ss.  3,  13.  That  a  freeholder  granting  a  lease  cannot 
now  be  required  (unless  by  express  stipulation)  to  show  his  title,  see  Jones  v. 
Watts,  43  Ch.  D.  574,  62  L.  T,  471,  38  W.  Pi.  725.  A  lessee  granting  an 
nnderlease  is  still,  however,  liable  to  show  his  tith;  under  his  lease,  though  not 
his  lessor's  title  ;   Goslhif/  v.    Fro«(/'[l.S93],  1  Q.  V>-  39. 


ALIENATION    GENERALLY.  315 

hold  title,  unless  such  right  be  preserved  by  the  contract 
of  sale.(fZ) 

The  last-mentioned  Act   also  precludes  a  purchaser  from  And  as  to 
requiring  production  of,  or  information  respecting,  the  title  ^t^TTprior 
prior  to  the  time  fixed  by  law,  or  by  the  contract  of  sale,  to  commfence- 
for  the  commencement  of  the  title ;  unless  such  a  right  be 
stipulated  for  by  the  contract.(e)     Prior  to  the  last  enact- 
ment, where  the  title  commenced  with  an  instrument  which 
referred  to  an  earlier  document,  the  alienee  might,  in  some 
cases,  require  the  production  of  such  document.(/) 

The  provision  of  the  Vendor  and  Purchaser  Act,  1874,  by  Cases  in  which 
which  forty  years  is  substituted  for  sixty  yeara  as  the  period  *"'f  exceeding 

•'    •'  .  •'    •'  '^  forty  years 

of  commencement  of  title,  does  not  apply  to  titles  which,  may  be 
prior  to  that  Act,  might,  unless  the  contrary  were  agreed,  '"e^"^'"®"- 
be  investigated  for  a  period  exceeding  sixty  years.  (^)  The 
full  period  of  title  to  an  advowson  is  one  hundred  y ears. (/^)  A 
title  of  the  full  length  to  a  lay  interest  in  tithes  commences 
with  a  grant  from  the  Crown,  after  the  dissolution  of  the 
monasteries ;  but  the  subsequent  title  need  not  be  shown, 
except  for  the  forty  years  preceding  the  alienation,  (i) 
Similarly,  on  the  sale  of  a  term  of  years  created  more  than 
forty  years  before  the  date  of  the  sale,  or  on  a  grant  of  a 
lease  derived  out  of  such  a  term,  the  title  should  commence 
with  the  original  lease  ;  and  the  subsequent  dealings  with 
the  term  during  the  forty  years  preceding  the  contract  should 
be  shown  ;  but  dealings  with  the  term  before  that  time  may 
be  omitted.  (J) 

It  may  be  here  mentioned  that,  by  the  Land  Transfer  Act.  Titles  under 
1875,  provision  has  been  made   for  an  official  examination  ^g^  ihjT^^ 
of  titles,  and  their  registration  in  a  public  registry  of  land, 
thereby  established.      A  title  may  be  registered  under  the 

{d)  44  &  45  Vict.  c.  41,  s.  3,  sub-ss.  2,  9 ;  Sug.,  V.  &  P.  372  ;  Re  Agg- 
Gurdner,  25  Ch.  D.  600,  53  L.  J.  Ch.  347,  49  L.  T.  804,  32  W.  K.  35G. 

(e)  S.  3,  8ub-88.  3,  9. 

(f)  Sug.,  V.  &  P.  366;  SeUlcl  v.  Trevor,  11  M.  &  W.  722;  PhiUips  v. 
Ccdddeugh,  L.  K.  4  Q.  B.  159,  38  L.  J.  C.  L.  (Q.  B.)  68,  20  L.  T.  80,  17 
W.  R.  575. 

{g)  37  &  38  Vict.  c.  78,  s.  1  ;  1  Dart,  V.  &  P.  293. 

{h)  Sug.,  V.  &  P.  367. 

(0  Ibid. 

(j)  Sug.,  V.  &  P.  370  ;  Frend  v.  Bvddey,  I..  R.  5  Q.  B.  213,  39  L.  J.  C.  L. 
(Q.  B.)  90,  22  L.  T.  170,  18  W.  R.  680. 
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Act  either  as  absolute — i.e.,  good  as  against  the  whole  world, 
except  registered  incumbrancers  and  cestuis  que  trust ;  or  as  a 
qualified  title — i.e.,  a  title  subject  to  certain  registered  estates, 
or  interests  specified  in  the  register ;  or  as  a  possessory  title 
merely — i.e., a  title  subject  to  all  estates,  rights,  and  interests 
existing  at  the  time  of  the  registration.  This  registration, 
however,  is  completely  optional,  and  comparatively  few  titles 
have  been  registered  under  the  Act.  (k) 


Use  of. 


Definition  of. 
Run  with  land. 


Obligation  to 
give  such 
covenants. 


What  cove- 
nants usually 
given. 


Covenants  for  Title. — If,  after  the  completion  of  the  alien- 
ation, the  title  proves  to  be  defective,  the  alienee  has,  in 
general,  no  remedy  against  the  alienor,  unless  the  latter  has 
fraudulently  concealed  the  existence  of  the  defect,  (/)  or 
unless  he  has  entered  into  a  covenant  or  covenants  for  title, 
and  has  thereby  assumed  a  personal  liability  for  the  defect 
in  question,  (m) 

Covenants  for  title  are  engagements  by  way  of  contract 
under  seal,  entered  into  by  the  alienor,  whereby  he  becomes 
liable  to  the  alienee  for  loss  or  damage  that  may  be  sustained 
by  the  latter,  through  certain  defects  in  the  title,(n)  whether 
such  defects  be  known  to  the  alienee  or  not.  Such  covenants 
run  with  the  land  alienated ;  that  is,  the  benefit  of  them 
passes  with  the  land  to  successive  owners. 

A  vendor  or  mortgagor  of  land  is  bound  to  give  such 
covenants  for  title  as  are  usual,  unless  it  has  been  otherwise 
agreed ;  (o)  but,  on  alienation  by  way  of  gift,  the  alienor,  of 
course,  is  not  bound  to  give  any  covenants  for  title. 

The  following  are  the  usual  covenants  for  title,  on  a  sale  or 
mortgage  by  an  owner  : — That  lie  has  good  right  to  convey  ; 


(Ic)  38  &  39  Vict.  c.  87.  A  somewhat  similar  system  of  registration  was 
provided  for  by  the  Land  Register  Act,  1862,  and  the  Declaration  of  Titles 
Act,  1862  (25  &  26  Vict.  cc.  53,  67)  ;  but  these  arc  superseded  by  the  Land 
Transfer  Act,  1875. 

(I)  Such  fraud  will  entitle  the  alienee  to  a  remedy  in  damages,  and,  generally, 
to  rescind  the  contract.  It  may  also  be  a  criminal  offence  :  22  &  23  Vict.  c.  35, 
8.  24. 

(m)  Sag.,  V.  &  P.  11,  251,  549;  Clare  v.  Lamb,  L.  R.  10  C.  P.  334,  44 
L.  J.  C.  L.  (C.  P.)  177,  32  L.  T.  196, 23  W.  R.  389 ;  Besley  v.  Besley,  9  Ch.  D. 
103,  38  L.  T.  844.  27  W.  R.  184  ;  Joliffe  v.  Baler,  11  Q.  B.  D.  255, 52  L.  J.  C.  L. 
609,  48  L.  T.  966,  32  W.  R.  59 ;  Soper  v.  Ar)iold,  37  Ch.  D.  96,  14  App.  Cas. 
429  ;  distinguish  Babiier  v.  Johmon,  12  Q.  B.  D.  32,  13  Q.  13.  D.  351,  53 
L.  J.  C.  L.  348,  51  L.  T.  211,  33  W.  R.  36. 

(n)  Sug.,  V.  &  P.  576  ;  Paye  v.  Midland  liuiUraij  C'o/»i>«9ij/[1894j,  1  Ch.  11. 

(o)  Sug.,  V.  &  P.  573. 
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that  the  subject  of  alienation  shall  be  quietly  enjoyed  by 
the  alienee  ;  that  it  is  free  from  incumbrances  ;  and  that  the 
alienor  and  his  successors  will  make  such  further  assurance 
of  the  premises  as  may  reasonably  be  required.  Where  the 
subject  of  alienation  is  a  lease  for  years,  a  further  covenant 
is  usually  added,  viz.,  that  the  lease  is  valid,  and  that  the 
rent  has  been  paid,  and  the  covenants  in  the  lease  have  been 
performed,  up  to  the  time  of  the  transfer,  (^p) 

Covenants  for  title  may,  however,  be  qualified,  as  circum-  To  whose  acts 
stances  or  the  state  of  the  title  may  require — e.g.,  where  the  °^  °™^°°f 
sale  is  made  subject  to  certain  incumbrances  ;  and  an  alienor, 
who  has  only  a  limited  or  partial  interest  in  the  subject  of 
alienation,  may  expressly  limit  his  liability  under  the  cove- 
nants to  his  own  acts  or  interest,  (q)  And  usually,  in  the 
case  of  a  sale,  the  covenants  are  so  expressed  as  to  limit  the 
liability  of  the  vendor  to  defects  of  title  created  by  the  acts 
or  omissions  of  himself,  and  persons  claiming  under  him, 
and  prior  owners  up  to,  and  including,  the  last  purchaser  for 
value.  For  example,  if  the  estate  has  been  devised  by  will 
to  the  vendor,  by  a  person  to  whom  it  had  been  devised  by  a 
purchaser  for  value,  the  covenants  for  title  will  extend  to  the 
acts  and  omissions  of  the  vendor  and  persons  claiming  under 
him,  and  of  his  testator,  and  of  that  testator's  testator,  but 
not  further.  For  if,  on  the  purchase  by  the  first  testator,  the 
then  vendor  gave  similar  covenants  for  title,  such  covenants 
run  with  the  land  for  the  benefit  of  every  subsequent  owner,  (r) 
But  the  covenants  in  mortgages  and  other  securities  for  money 
are  unrestricted,  and  amount  to  a  warranty  with  respect  to 
the  acts  and  omissions  of  all  persons,  (s) 

A  trustee,  or  other  person  not  beneficially  interested  in  Covenants  by 
the  subject  of  alienation,  is  only  bound  to  covenant  that  he  *i*^st€es,  &c. 
has  himself  done  no  act  to  incumber  it.     But  where  the  pro- 
ceeds of  sale  are  to  be  paid  to  cestuis  que  trust,  they  may  be 
bound  to  give  the  usual  covenants  for  title,  (t) 


(p)  As  to  the  construction  of,  and  remedies  under,  covenants  for  title,  see 
Sug.,  V.  &  P.  c.  15. 

(q)  1   Davidson,  Conv.  96,  97  ;  Dart,  V.  &  P.  619,   620 ;  Earl  Foidett  v. 
Eood,  L.  R.  5  Eq.  115,  37  L.  J.  Ch.  224,  17  L.  T.  486,  16  W.  R.  323. 

(r)  Sug.,  Y.  &  P.  577,  578  ;  David  v.  Sabin  [1893],  1  Ch.  523. 

(«)  1  Davidson,  Conv.  97. 

(t)  Sug.,  V.  &  P.  574,  575. 
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On  voluntary 
alienation,  or 
settlement. 


For  quiet 
enjoyment  in 
leases. 


Covenants  for 
title  implied 
under  Con- 
veyancing Act, 
1881. 


On  an  alienation  by  way  of  gift,  the  alienor  sometimes  gives 
a  covenant  for  farther  assurance ;  and  frequently  this  is  the 
only  covenant  given  by  a  settlor,  even  where  the  settlement 
is  for  valuable  consideration,  as  a  marriage  settlement. 

A  lease  for  years  usually  contains  a  covenant  by  the  lessor 
for  quiet  enjoyment  by  the  lessee,  framed  so  as  to  make  the 
lessor  liable  only  for  disturbance  by  himself,  or  persons 
claiming  under  him.(u)  The  use  of  the  word  '  demise '  in 
a  lease,  as  the  operative  word,  creates,  by  implication  of  law, 
covenants  by  the  lessor  for  title  and  for  quiet  enjoyment  by 
the  lessee,  during  the  continuance  of  the  lessor's  estate ;  and 
these  implied  covenants  are  absolute,  that  is,  the  lessor  is 
liable  under  them  in  case  of  disturbance  of  the  lessee  by  any 
person.  But  where  the  lease  contains  an  express  covenant 
by  the  lessor  for  quiet  enjoyment,  the  implied  covenants  are 
thereby  superseded,  according  to  the  rule  expressed  by  the 
maxim  eocfpressum  facit  cessare  taciturn.  The  express  covenant 
is  inserted,  there  fore,  in  the  interest  of  the  lessor,  (v) 

Prior  to  the  enactment  next  mentioned,  every  covenant  for 
title — except  that  implied  by  the  word  *  demise,'  and  formerly 
some  others  that  were  implied  (w) — -was  necessarily  an  express 
contract  set  forth  in  the  instrument  of  transfer,  or  in  an  ac- 
companying instrument.  But,  by  the  Conveyancing  and  Law 
of  Property  Act,  1881,  where  certain  words,  descriptive  of 
the  character  in  which  the  alienor  conveys,  are  inserted  in  a 
conveyance  (x)  made  after  the  31st  December  1881  (not  being 
a  lease  at  a  rent,  or  a  customary  assurance,  other  than  a  deed, 
conferring  a  right  to  admittance  to  copyhold  land),  (y)  cove- 


(m)  a  re-entry  by  the  lessor's  superior  landlord  on  forfeiture  of  the  superior 
lease  by  the  lessor,  does  not  render  the  lessor  liable  to  his  lessee  under  this 
covenant :  KeUy  v.  Hogers  [1892],  1  Q.  B.  910. 

{v)  Noke's  case,  Eep.  pt,  4,  80  b  ;  1  Davidson,  Conv.  86  ;  1  Dart,  636  ; 
Baynes  &  Co.  v.  Lhyd  d-  Sons  [1895],  2  Q.  B.  610  ;  and  see  ante,  p.  98. 

(w)  Covenants  or  warranties  for  title  were  formerly  implied  by  use  of  the 
words  '  give '  and  '  grant '  in  conveyances  ;  also  between  the  parties  to  an  ex- 
change or  partition  ;  Burton,  §§  587,  891.  The  Keal  Property  Act,  1845 
(8  &  9  Vict.  c.  106),  8.  4,  excludes  these  implications,  except  where  '  grant ' 
implies  a  covenant  under  any  statute. 

{x)  'Conveyance,'  in  the  Act,  includes  (unless  a  contrary  intention  appears) 
assignment,  appointment,  lease,  settlement,  and  other  assurance,  and  covenant 
to  surrender,  made  by  deed,  on  a  sale,  mortgage,  demise,  or  settlement,  of  any 
property,  or  on  any  other  dealing  with  or  for  any  property  :  44  &  45  Vict.  c.  41, 
s.  2(v.). 

(;/)  See  as  to  the  mode  of  giving  the  covenants  on  the  conveyance  of  copy- 
holds, ^wsf,  p.  371. 


ALIEXATION    GENERALLY.  319 

nants  for  title  are  deemed  to  be  included  in  the  conveyance, 
or,  in  other  words,  are  implied.  The  following  are,  in  effect, 
the  provisions  of  the  Act  on  this  subject. 

In  a  conveyance  for  value,  by  a  person  who  conveys,  and  By  beneficial 
is  expressed  to  convey,  '  as  beneficial  owner,'  the  covenants  °^'^^''- 
usually  given  on  a  sale  by  a  beneficial  owner  are  implied — 
unless  the  conveyance  is  by  way   of  mortgage,  and,  in  that 
case,  the  covenants  usually  given  on  a  mortgage  by  an  owner 
are  implied. f^) 

In  a  conveyance  by  way  of  settlement,  by  a  person  who  By  settlor, 
conveys,  and  is  expressed  to  convey,  'as  settlor,'  a  covenant 
for  further  assurance  by  him,  and   persons  claiming  under 
him,  is  implied. (a) 

In  a  conveyance  by  a  person  who  conveys,  and  is  expressed  By  trustee, 
to  convey,   '  as  trustee,'  or  '  as  mortgagee,'  or  •'  as  personal  "'"'^'S^s^'     • 
representative '  of  a  deceased  person,  or  '  as  committee  '  of  a 
lunatic  so  found  by  inquisition,  or  '  under  an  order '  of  the 
Court,  a  covenant  by  such  person  that  he  has  not  incumbered 
is  implied.(/y) 

Where  a  person  is  expressed  to  convey  '  by  direction  of '  By  ow-ner 
another  person,  who  is  expressed  to  direct  'as  beneficial  owner,'  ^-gv^ce^  ^^ 
the  latter  is  deemed  to  convey,  and  to  be  expressed  to  convey, 
as  beneficial  owner  ;  and  a  covenant  on  his  part  is  implied 
accordingly.  Thus,  if  a  trustee  convey  by  direction  of  his 
cestui  que  trust,  and  this  is  expressed  in  the  conveyance, 
according  to  the  Act,  the  usual  covenants  for  title  on  the 
part  of  the  cestui  que  trust  will  be  implied,  (c) 

Where  a  wife  and  her  husband  respectively  convey,  and  By  husband 
are  expressed  to  convey,  '  as  beneficial  owners,'  she  is  deemed  ^^^  *'^'^- 
to  convey,  and  to  be  expressed  to  convey,  by  direction  of  the 
husband  as  beneficial  owner ;  and,  in  addition  to  the  cove- 
nant implied  on  her  part,  there  are  also  implied,  on  the  part 
of  the  husband,  a  covenant  as  the  person  giving  the  direc- 
tion, and  a  covenant  in  the  same  terms  as  the  covenant 
implied  on  the  part  of  the  wife.(f?) 


(z)  S.  7,  sub-8.  1,  A,  B,  C,  D.  See  supra,  p.  316,  317. 
(a)  S.  7,  snb-s.  1,  E.  See  swj^a,  p.  318. 
(&)  S.  7,  8ub-s.  1,  F.  See  supra,  p.  317. 

(c)  S.  7,  sub-8.  2.  See  supra,  p.  317. 

(d)  S.  7,  8ub-8.  3. 
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Operation 
of  implied 
covenants. 


Now  usually 
relied  on. 


The  foregoing  covenants  run  with  the  estate  or  interest 
conveyed,  for  the  benefit  of  the  person  for  the  time  being 
entitled  thereto.  They  may  be  varied  or  extended  by  deed, 
and  may  be  excluded  by  the  omission  of  the  requisite 
statutory  words,  (e) 

Since  the  31st  December  1881,  these  provisions  have  been 
usually  relied  on  in  the  conveyance  of  land,  in  lieu  of  the 
insertion  of  express  covenants  for  title.  It  will  be  observed, 
however,  that  the  Act  does  not  prohibit  the  insertion  of 
express  covenants. 


Where  a 
security  fci" 
title. 


Middlesex 
Registry. 


Bcgistration  of  the  Instniment  of  Transfer. — This  is,  to 
some  extent,  a  security  for  the  title  to  certain  rent- 
charges,  and  to  interests  in  land  under  deeds  of  arrange- 
ment,(/)  and  to  land  in  the  counties  of  Middlesex  and 
York.  But,  except  in  these  cases,  the  law  makes  no  provi- 
sion for  the  registration  of  the  instrument  of  transfer,  merely 
as  a  security  for  title.(^) 

In  the  county  of  Middlesex,  a  public  registry  of  deeds  and 
conveyances,  wills,  judgments,-  and  recognizances,  affecting 
lands  in  the  county,  has  been  established  by  a  statute  of 
Queen  Anne.(^)  Under  this  Act,  unless  a  memorial  of  any 
such  deed  or  conveyance  has  been  registered  before  the  regis- 
tration, by  a  subsequent  purchaser  or  mortgagee,  of  a  memo- 
rial of  the  instrument  under  which  he  claims — or  unless  a 
memorial  of  any  such  will  be  regfstered  within  six  months 
after  the  death  of  the  testator  (except  in  certain  events 
mentioned  in-  the  Act) — such  deed,  conveyance,  or  will  is 
void  as  against  the  subsequent  purchaser  or  mortgagee  of 
the  land.  But  copyhold  estates,  leases  at  a  rack-rent,  leases 
not  exceeding  twenty-one  years  and  accompanied  by  actual 
possession  and  occupation,  chambers  in  the  Inns  of  Court, 
&c.,  and  land   within  the  City  of   London,  are  respectively 


(e)  See  b.  7,  sub-ss.  4,  6,  7.  ^ 

(/)  See  ante,  pp.  279,  313. 

(fl)  In  some  cases,  however,  enrolment  or  registration  is  essential  to  the 
validity  of  the  transfer:  seepoxt,  p.  364. 

(Ji)  7  Anne,  c.  20  ;  and  see  Local  Government  Act,  1888  (51  &  52  Vict.  c.  41) 
88.  95,  56.  The  Middlesex  Registry  is  united  with  the  Office  of  Land  Registry 
by  the  St.  54. &  55  Vict,  c,  64.  This  Act  (s.  6)  renders  unnecessary  the 
registration  of  judgments  and  recognizances,  as  required  by  the  original  Act,  in 
the  Middlesex  Registry. 
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excepted  from  the  provisions  of  the  Act ;  (i)  as  is  also  land  Operation  of 
registered  under  the  Land  Titles  and  Transfer  Act,  1875.(y)  rgf^trirted  by 
The  effect   of  the  registration   has    been    restricted,  more- rales  as  to 
over,  by  judicial   decisions,  under    which    an    unregistered 
instrument  affecting  land  is  valid  as  against  a  subsequent 
purchaser  or  mortgagee  who  has  notice  of  it.(^')     And  under  Alteration  by 
the  Vendor  and  Purchaser  Act,  1874,  a  registered  convey-  ^^^  Purchaser 
ance,  made  by  a  person  claiming  under  a  will  that  has  not  Act,  1874, 
been  registered  within  the  prescribed  period,  takes  prece- 
dence of  an  assurance,  not  previously  registered,  from  the 
testator's  heir-at-law.(Z) 

Lands  in  Yorkshire  are  subject  to  a  similar  system  of  Yorkshire 
registration,  under  the  Yorkshire  Registries  Act,  1884,  jg^^"  "^^  ' 
which  has  repealed  statutes .  of  Queen  Anne  relating  to  the 
same  matter,  and  has  made  new  provisions  on  the  subject. 
Under  this  Act,  instruments  have  priority  according  to 
date  of  registration — except  that  a  will  registered  within 
six  months  after  the  death  of  the  testator  has  priority 
according  to  the  date  of  his  death ;  and  this  priority  is  not 
lost  through  notice,  except  in  case  of  actual  fraud.(7j?.) 

Delivery  of  Documents  of  Title. — ^The  general  rules  as  to  Eights  of 
the  right  to  the  possession  of  documents  of  title  relating  to  ^  '^"^^  ^^ 
land,  as  incident  to  the  enjoyment  of  an  estate  or  interest 
therein,  have  already  been  noticed. (/i)  On  the  alienation  of 
an  estate  or  interest  in  land,  the  alienee  acquires,  without 
any  express  grant  or  stipulation,  such  rights  of  the  alienor 
in  the  documents  of  title  as  are  legally  incident  "to  the  estate 
or  interest  transferred,  unless  the  documents  relate  also  to 


{i)  See  Sug.,  V.  &  P.  732,  as  to  the  above  exceptions.  That  a  deed  of  enfran- 
chisement of  copyholds  requires  registration,  see  Heg.  v.  Hegiatrar  of  Deeds  for 
Middlesex,  21  Q.  B.  D.  555. 

{j)  38  &  39  Vict  0.  87,  s.  127. 

(/i)  Le  Neve  v.  L'e  Neve,  Amb.  436 ;-  S.C.,  and  notes  thereto,  2  Lead.  Cas. 
Eq.  26.  On  the  other  hand,  registration  is  not  inr  itself  notice  ;  and,  therefore,  a 
purchaser  who  has  the  legal  estate  is  protected  thereby  against  a  registered 
equitable  interest,  of  which  he  had  no  notice  by  searching  the  register  or  other- 
wise :  Sug.,  V.  &P.  546. 

(Z)  37  &  38  Vict.  c.  78,  s.  8. 

(m)  47  &  48  Vict.  c.  54,  amended  by  48  Vict.  c.  4 ;  48  &  49  Vict.  c.  26.  See 
further  as  to  this  Act,  ante,  p.  238,  note  (d) ;  Battison  v.  ^o6«o»  ^1896],  2  Ch. 
403. 

(n)  Ante,  pp.  12,  13. 
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Other  land,    which  is   retained  by  the   alienor. (o)     In  the 
latter  case,  the  alienor  is  entitled  to  retain  the  documents  ; 
except,  of  course,  on  a  mortgage  of  the  land,  or  where  de- 
livery of  the  documents  has  been  stipulated  for.     Formerly,  a 
vendor  of  land  had  not  this  right,  unless  the  land  retained 
by  him  was  of  greater  value  than  that  sold ;  but  it  is  given 
him   by   the  Vendor  and   Purchaser  Act,  1874,  where   any 
part  of  the  land  is  retained  by  him.(^) 
Covenants  for        Where  a  vendor  retains  the  documents  of  title,  he  is,  in 
tiUe^eed"  and  g®'^^^^!?  bound  to  give  the  purchaser  undertakings — of  which 
undertakings    the  benefit  will  run  with  the  purchased  land,  and  the  burden 
Teyjmcing°Act  ^^^^  ^^^  ^^^^  retained — to  produce,  and  deliver  copies  of  or 
1881.  extracts  from,  the  documents,  at  the  request  and  expense  of 

any  person  interested  in  the  land  sold,  and  for  the  safe 
custody  of  the  documents. (g)  Prior  to  the  Slst  December 
1881,  these  undertakings  were  usually  given  in  the  form  of 
covenants  under  seal,  which  stated  in  detail  the  extent  of 
the  obligations  thereby  incurred.  But  since  that  date, 
under  the  Conveyancing  and  Law  of  Property  Act,  1881,  an 
acknowledgment  in  writing,  given  by  a  person  who  retains 
possession  of  documents  to  another  person,  of  the  right  of 
the  latter  to  production  of  those  documents,  has,  in  effect, 
the  same  operation  as  the  ordinary  covenant  for  production 
and  delivery  of  copies,  &c.,  of  documents  of  title.  And  if 
he  gives  an  undertaking  in  writing  for  the  safe  custody  of 
the  documents,  such  undertaking  has,  in  effect,  the  same 
operation  as  the  ordinary  covenant  for  safe  custody  of 
documents  of  title. (r) 
Kight  to  A  purchaser  is  entitled  to  attested  copies  (s)  of  such  of 

attested  copies  ^i^g  documents  of  title  (except  documents  of  record)  as  are 

of  documents  .  .  ^  *^  .  ' 

retained.  not  delivered  to  him.    Unless  otherwise  agreed,  the  expense 

of  making  such  copies  is  borne  by  the  purchaser.  (^) 
Alienee  should      Neglect  on  the  part  of  a  purchaser,  or  other  alienee,  to 
sion'of^he*^     obtain  possession  of  documents  of  title,  to  delivery  of  which 
title-deeds.         ^__^^___^^.^.^_____^^^_^___^^_^^_^______^— ^— 

(o)  Sug.,  V.  &P.  433,434. 

{p)  Siig.,  V.  &  P.  434  ;  37  &  38  Vict.  c.  78,  s.  2. 

iq)  Sug.,  V.  &  P.  450,  453.     See  Vendor  and  Purchaser  Act,  1874,  s.  2. 

(r)  44  &  45  Vict.  c.  41,  s.  9. 

(s)  I.e.,  copies  subscribed  with  the  names  of  the  persons  who  have  examined 
them  with  the  originals.     Such  copies  are,  of  course,  only  secondary  evidence. 

(q  44  &  45  Vict.  c.  41  (Conv.  &  L.  P.  Act,  1881)  s.  3,  sub-s.  6  ;  reversing 
the  former  rule  on  the  subject. 
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he  is  entitled,  exposes  him — unless  the  non-delivery  to  him 
of  the  documents  is  satisfactorily  accounted  for — to  the  risk 
of  his  rights  being  postponed,  in  equity,  to  the  claim  of  some 
other  person,  who  has  been  led  to  suppose,  from  the  fact  of 
the  alienor  holding  the  documents,  that  he  has  not  previously 
disposed  of  the  land.  On  the  other  hand,  an  alienee  who 
gets  the  documents  of  title  may  be  thereby  protected,  in 
equity,  against  the  claims  of  a  prior  alienee,  who  ought 
himself  to  have  obtained  possession  of  the  documents. (w) 


Sect.  III. — Object  or  Purpose  of  Alienation. 

Invalid  Alienations. — As  a  general  rule,  the  object  or  Alienation 
purpose  of  an  alienation  is  not  material  with  reference  to  its  ™^^  ^  mvali<i 

'■      ,    .  .  ...  °^  account  of 

validity.     This  rule,  however,  is  subject  to  important  excep-  its  purpose, 
tions.      Alienations  made  for,  or  tending  to  the  furtherance 
of,  certain  objects  or   purposes  are   invalid,  either   by  the 
common  law  (as  being  transactions  opposed  to  public  policy), 
or  by  the  express  enactments  of  statutes. 

Alienations  that  are  invalid  on  this  ground  are  in  some  Void  and  void- 
instances  void,  in  others  voidiable.      A  transaction  is  void  ™isbed**° 
when  it  does  not  give  rise  to  any  legal  rights  or  duties,  and  • 

is,  therefore,  in  a  legal  sense,  a  nullity.  It  is  voidable  when 
it  has  effect  as  a  legally  valid  act,  unless  and  until  it  is 
rendered  invalid  by,  or  at  the  instance  of,  a  person  who  is 
entitled  to  set  it  aside. 

Void  alienations  include — perpetuities  ;  certain  trusts  for  in  what  cases 
accumulation  of  income ;   certain  alienations  upon  unlawful  ^°^^' 
conditions ;  certain  dispositions  for  charitable  purposes  ;  cer- 
tain alienations  of  advowsons ;  and  alienations  of  pretended 
rights  or  titles. 

Voidable  alienations  include — alienations  in  fraud  of  cred-  In  what  cases 
itors  ;   alienations  in  fraud  of  subsequent  purchasers  ;    alien-  ^^'  ^  ^' 
ations  in  fraud  of  marital  rights ;  and  alienations  whereby 
forfeitures  are  incurred. 

(u)  See  Sug.,  V.  &  P.  772  ;  £ice  v.  Hice,  2  Drew,  73  ;  Clarke  v.  Falmer,  21 
Ch.  U.  124,  51  L.  J.  Ch.  634  ;  Northern  Countiex  Insurance  Co.  v.  JVkipp,  26 
Ch.  D.  482,  53  L.  J.  Ch.  629,  51  L.  T.  806,  32  W.  R.  626  ;  Lloyds  Banlivn 
Co.  y.  Jones,  29  Ch.  D.  221,  54  L.  J.  Ch.  931,  62  L.  T.  469,  33  W.  R.  781  ; 
Manners  v.  Mew,  29  Ch.  D.  725 ;  Farrand  v.  Yorkshire  Banking  Co.,  40 
Oi.  D.  182,  58  L.  J.  Ch.  238,  60  L.  T.  669,  37  W.  R.  318  ;  and  sec  anlc, 
p.  237. 
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Void  and  voidable  alienations  will  be  here  considered 
(except  so  far  as  any  of  them  are  discussed  in  other  chapters) 
in  the  foregoing  order. 

Perpetuity  Perpetuities. — By  *  a  perpetuity '  is    meant    a    grant  or 

defined.  other  limitation  whereby  the  vesting  of  a  contingent  estate 

or  interest  is,  or  may  be,  postponed  for  a  longer  period  than 
the  law  permits,  (v) 
Period  for  To  prevent  the  inconveniences  attending  excessive  restraints 

vesting  fixed  on  alienation,  a  period  is  fixed  by  law  within  which  every 
estate  or  interest,  created  either  inter  vivos  or  by  will,  and 
which  is  not,  from  the  time  of  its  creation,  a  vested  interest, 
must  necessarily  become  a  vested  interest.  But  for  this 
requirement,  the  alienation  of  the  fee  simple  might  be 
effectually  restrained  for  an  indefinite  period,  by  means  of 
grants  of  contingent  remainders  or  executory  interests, 
until  the  vesting  of  which,  no  person  could  have  an  absolute 
estate  in  fee  simple  in  the  land. 
Rules  applying  Grants  of  remainders,  in  settlements  of  land,  are  (except 
to  remainders,  in  the  cases  presently  mentioned)  confined  within  the  legal 
period  by  the  operation  of  the  rules — which  have  been 
already  explained  {i6) — that  an  estate  cannot  be  granted  to 
the  child  of  an  unborn  person,  in  remainder  after  a  particular 
estate  limited  to  the  parent ;  and  that  a  contingent  remainder 
(unless  it  be  within  the  Contingent  Eemainders  Act,  1877) 
must  vest  on  or  before  the  expiration  of  the  particular  estate, 
or  fail  altogether.(ic)  But  the  former  of  these  rules  does  not 
extend  to  any  grant  in  remainder,  after  a  particular  estate 
to  an  unborn  person,  except  a  grant  to  the  child  of  that 
person  ;  {y)  and  the  latter  rule,  as  has  been  seen,  (z)  does 
not  apply  to  grants  of  equitable  estates  in  remainder,  nor  does 
it  apply  to  grants  of  remainders  within  the  above-mentioned 
Act ;  and  neither  rule  is  applicable  to  grants  of  executory 

(«)  See  Lewis,  Perp.  164  ;  Child  v.  Baylie,  Cro.  Jac.  459  (1618, 1623),  which 
appears  to  be  the  earliest  case  in  which  the  invalidity  of  a  perpetuity  was 
recognised  ;  2%e  Duke  of  Norfolk's  case,  3  Ch.  Gas.  1  (1647). 

(w)  Ante,  pp.  134,  140. 

(a;)  See  Cole  v.  ikwell,  4  Dra.  &  War.  1,  28  ;  Monypenny  v.  Dering,  2  D.  M. 
&  G.  145.  168  ;  Sug.,  R.  P.  Stat.  120. 

(y)  Sey  3  pt.  1  Dav.  Couv.  336,  338 ;  Marsden,  Perp.  166  ;  Lewi8,7Perp, 
409  ;  2  Prest.  Abstr.  114,  115 ;  but  see  per  Kay,  J.,  in  Be  Frost,  Frost  v.  IVost, 
43  Ch.  D.  at  p.  253. 

(z)  Ante,  p.  174, 
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interests.      These  different  limitations  are  subject,  however, 

in  common  with  all  others,  to  the  rule  next  stated. 

This  rule,  which  is  known  as  the  '  rule  against  perpetuities,'  The  rule 

may  be  stated  as  follows  :  A  errant  or  other  limitation  of  any  against  per- 

.  ^        m        ■  .  •  petuities. 

estate  or  interest,  to  take  effect  m  possession  or  enjoyment  at  a 

future  time,  and  which  is  not,  from  the  time  of  its  creation,  a 

vested  estate  or  interest,  will  be  void«&  initio  if,  at  thetime  when 

the  limitation  takes  effect,  there  is  a  possibility  that  the  estate 

or  interest  limited  will  not  vest  within  the  period  of  a  life  or 

lives  then  in  being,  or  within  a  further  period  of  twenty-one 

years  thereafter,  (a)     Thus,  a  gift  to  the  first  son  of  A.  who 

shall  attain  the  age  of  twenty-four  years  (A.  not  then  having 

a  son  of  that  age)  is  void,  since  it  is  uncertain  whether  any 

son  of  A.  will  attain  that  age  within  twenty-one  years  after 

A.'s  death.      And  so,  if  the  gift  were  to  the  first  son  of  A. 

who  should  take  a  degree  at  a  university,  or  marry,  or  do 

any  other  act,  the  performance  of  which  is  not  necessarily 

confined  to  the  minority  of  the  donee,  the  gift  would  be  void, 

although  the  act  should  eventually  be  done  within  the  period 

allowed  by  the  rule.  (6)     And  so^  if  land  be  given  to  A.  for 

life,  with  remainder  to  his  son  (then  unborn)  for  life,  with 

remainder  to  the  eldest  male  descendant  of  B.  who  shall  be 

living  at  the  death  of  A.'s  son,  the   last  remainder,  though 

it  is  not    void  under  the  rules    applicable    to    contingent 

remainders,  is  void   by  the  rule  against  perpetuities ;  since 

it  would  not  necessarily  vest  within  the  period  allowed  by 

that  rule,  (c)     And  again,  if  land  be  vested  in  trustees,  in 

trust  for  A.  for  life,  with  remainder  in  trust  for  the  first  of 


(a)  See  Lewie,  Perp.  ch.  12  ;  Marsden,  Perp.  ch.  1  ;  CadeU  v.  Palmer,  1  CL 
&  F.  372  ;  S.  C,  and  notes  thereto,  Tudor  L.  C.  R.  P.  424  ;  Burton,  §§  784-786  ; 
In  re  Harvey,  Peek  v.  Savory,  39  Ch.  D.  289,  60  L.  T.  79  ;  In  re  Frost,  Frost 
V.  Frost,  43  Oh.  D.  246,  59  L.  J.  Ch.  118,  62  L.  T.  25,  38  W.  E.  264 ;  Be 
JJowen,  Lloyd-Philiips  v.  Davis  [1893],  2  Ch.  491.  For  special  instances  of  the 
application  of  the  rule,  see  In  re  Hargreaves,  Midgley  v.  Tatley,  43  Ch.  D.  401, 
59  L.  J.  Ch.  384,  62  L.  T.  473  (vesting  of  power  of  appointment) ;  London  and 
South-  Western  Ry.  Co.  v.  Gomm,  20  Ch.  D.  562  (right  of  pre-emption  over 
land) ;  cf.  Birmingham  Canal  Co.  v.  Carttcright,  11  Ch.  D.  421,  48  L.  J.  Ch.  , 
552,  40  L.  T.  784,  27  W.  R.  597,  and  other  cases  cited  in  Marsden,  Perp.  ch.  3  ; 
Dunn  V.  Flood,  25  Ch.  D.  629,  28  Ch.  D.  586,  592  (proviso  for  re-entry  on 
breach  of  covenants  contained  in  conveyance  of  estate  in  fee  simple).  A  con- 
tract or  a  restrictive  covenant,  not  being  a  limitation  of  property,  is  not  within 
the  rule  :  Mackenzie  v.  Childers,  43  Ch.  D.  265,  59  L.  J.  Ch.  188,  62  L.  T.  98, 
38  W.  R.  243,  and  see  L,  &  S.  W.  Ry.  Co.  v.  Gomm,  supra,  at  pp.  575,  576. 

(h)  Lewis,  Perp.  466. 

(c)  See  authorities  cited  in  note  (y),  supra  ;  Lewis,  Perp.  417. 
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his  sons  who  shall  attain  the  age  of  twenty-four,  the  remainder 
is  void  by  the  rule  against  perpetuities  ;  though,  being  an 
equitable  interest,  it  is  not  affected  by  the  rule  of  the  common 
law  under  which  a  remainder  must  vest  before  or  on  the 
expiration  of  the  particular  estate,  (d) 
Application  of       In  the  case  of  a  limitation  of  a  future  estate  or  interest 

rale  to  limita-  ^         j         £  persons — as  to  the  children  of  A. — if  the  share 
tions  to  a  ^ 

class.  of  any  member  of  the  class  will,  or  may,  vest  after  the  expi- 

ration of  the  period  allowed  by  the  rule  against  perpetuities, 
the  limitation  is  void  as  to  the  whole  class ;  even  though  the 
share  or  shares  of  one  or  some  of  the  members  of  the  class 
necessarily  vest  within  the  period  allowed  by  the  rule.  Thus 
if  land  were  given  to  such  of  the  children  of  A.  as,  either 
before  or  after  his  death,  should  attain  the  age  of  twenty- 
five,  the  limitation  would  be  void,  even  as  to  those  children 
who  attained  the  required  age  in  A.'s  lifetime  or  within 
twenty-one  years  after  his  death,  {e) 
When  the  It  will  be  observed  that  the  period  within  which,  under  the 

period  allowed  j,^q  against  perpetuities,  a  future  estate  must  vest,  commences 
commences.  at  the  time  when  the  limitation  of  the  estate  comes  into  force  ; 
which  is  the  date  of  the  execution  of  the  instrument  contaiu- 
ing  the  limitation,  where  it  is  an  instrument  made  inter  vivos, 
and  the  date  of  the  testator's  death,  where  the  limitation  is 
contained  in  a  will.  In  the  application  of  this  rule  to  an 
appointment  made  in  exercise  of  a  special  power  of  appoint- 
ment, however,  the  instrument  by  which  the  power  was  created 
is  deemed  to  be  the  instrument  by  which  the  estate  is  limited. 
Hence,  no  appointment  can  be  made  in  exercise  of  the  power, 
which  would  have  been  an  invalid  appointment  under  the  rule 
against  perpetuities,  had  it  been  a  limitation  contained  in  the 
instrument  creating  the  power.  Thus,  if  land  be  granted  by 
deed  to  A.  for  life,  with  remainder  to  his  issue  as  he  shall 
appoint,  and  he  afterwards  appoint  to  a  son,  B.,  in  fee  simple, 
but  if  B.  should  die  without  leaving  issue,  then  to  the  eldest 
child  of  another  son  C,  both  B.  and  0.  having  been  born 
since  the  date  of  the  deed  creating  the  power — in  this  case, 
the  appointment  to  C.'s  eldest  child  will  be  void  for  remote- 

[d)  See  ante,  p.  134. 

(e)  Leake  v.  Rohinson,  2  Mer.  363  ;  Pearks  v.  Mosdey,  5  App,  Cas.  714. 
Re  Mervin,  Mervin  v.  Crossman  [1891],  3  Ch.  197  ;  Re  Russell,  DorreU  v. 
BorreU  [1895],  2  Ch.  698. 
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ness.      For,  reckoning  from  the  date  of  the  deed  creating 

the  power,  the  child  would  not  necessarily  be  bom  within  a 

life  or  lives  then  in  being,  and  twenty-one  years  thereafter. 

But  in  the  case  of  an  appointment  made  in  exercise  of  a 

general  power  the  estate  is  deemed  to  be  limited  by  the 

instrument  of  appointment.  (/) 

For  the  purposes  of  the  rule  against  perpetuities,  a  person  Further  period 

en  ventre  sa  rnAre  is  considered  as  a  life  in  being.      Hence,  ^"^^?  "^ 

,  .    -,  gestation, 

the  usual  period  of  gestation  is  to  be  added  to  the  period 

allowed  by  the    rule    as    above  stated,  provided  gestation 

actually  exist,  (g) 

The  lives  which  are  the  measure  of  the  period  allowed  by  What  lives 
the  rule  are  not  restricted  to  those  of  persons  taking  inter-  ^^^^r  ^''^tu 
ests  under  the  instrument,  but  may  be  taken  arbitrarily  ;  and  period, 
there  is  no  limit  to  their  number,  (h)     But  if  no  lives  are 
taken  as  part  of  the  period,  the  other  part,  viz.,  the  twenty- 
one  years,  cannot  be  exceeded.('i) 

The  rule  against  perpetuities  does  not  apply  to  limitations  Exceptions— 
of  future  estates  preceded  by,  or  taking  effect  in  defeasance  j^g^n^  ^ 
of,  an   estate  tail,  which   may  be  barred  by  the  tenant  in  estates  tail, 
tail.    As  such  a  limitatioa  is  liable  to  be  thus  defeated  at  any 
time,  the  remoteness  of  the  event  on  which  it  is  to  arise  does 
not  affect  its  validity,  (f) 

Trusts  in  favour  of  charities,  which,  in  effect,  prevent  for  Trusts  for 
an  indefinite  period  the  vesting  of  the  absolute  ownership  in  °  *'"^*^^- 
any  person,  are  also  exempted,  on  grounds  of  public  policy, 
from  the  operation  of  the  rule.(^') 

It  has  been  established,  moreover,  by  modem  decisions.  Powers  of  sale. 
that  a  power  to  sell  land,  given  by  deed  or  will  to  trustees, 
and  exercisable  in  defeasance  of  estates  limited  by  the  deed  or 
will,  is  not  void  for  remoteness,  although  it  be  not  expressly 
restricted  as  to  the  time  of  its  exercise  ;  the  reason  being, 
that  when,  under  the  deed  or  will,  a  person  has  acquired  an 

(jQ  Sug.,  Pow.  395-397  ;  see  Be  Brown  and  Sihlifi  Contract,  3  Ch.  D.  156, 
24  W.  R.  782  ;  Cooke  v.  Cooke,  38  Ch.  D.  202,  59  L.  T.  693,  36  W.  R.  756; 
Be  Abbott,  Peacock  v.  Frigmit  [1893],  1  Ch.  54. 

{g)   Cadell  v.  Palmer,  1  CI.  &  F,  372,  Tudor  L.  C.  R.  P.  424. 

(h)  Cadell  v.  Palmer,  supra  ;  Marsden,  Perp.  32. 

(i)  See  Palmer  v.  Holford,  4  Russ.  403  ;  Marsden,  Perp.  34. 

(j)  Butler's  note  to  Fearne,  C  R.,  562  ;  Marsden,  Perp.  12,  and  ch.  7. 

(k)  Carne  v.  Long,  2  D.  F.  &  J.  75  ;  Levrin,  18. 
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estiite  tail  (by  the  barring  of  which  the  power  would  be 
destroyed),  or  an  estate  in  fee  simple,  the  power  ceases  to 
exist  if  its  exercise  be  inconsistent  with  the  ownership 
vepted  in  that  person.(Z)  But  if  a  deed  or  will  directs  the 
sale  of  land  at  a  time  beyond  the  period  defined  by  the  rule 
against  perpetuities,  the  power  is  void  for  remoteness ; 
though,  in  that  case,  if  the  persons  who  were  to  have  taken 
the  proceeds  of  the  sale  are  ascertained  within  the  defined 
period,  they  will  be  entitled  to  the  land.  {U) 

Formerly  Trusts  for  Accumulation  of  Income. — Prior  to  the  statute 

to  rule  against  Presently  mentioned,  where  real  or  personal  estate  was  vested 
perpetuities,  in  trustees,  upon  trust  to  accumulate  its  rents  or  profits  for 
any  purpose,  the  only  limit  to  the  duration  of  the  trust  was 
that  imposed  by  the  rule  against  perpetuities  on  the  vesting 
of  estates.(wi)  The  validity  of  a  trust  for  accumulation  of 
income  throughout  the  period  allowed  by  the  rule  against 
perpetuities  was  contested  in  the  case  of  Thellusson  v.  Wood- 
ford,(9i)  with  respect  to  a  will  by  which  the  income  of  the 
bulk  of  the  testator's  estate  was  directed  to  be  so  accumu- 
lated ;  and  the  trust  was  sustained  by  the  Courts.(o) 
The  Thellusson  To  prevent  for  the  future  such  an  abuse  of  legal  rights, 
the  law  as  to  accumulation  of  income  was  altered  in  the  year 
1800  by  a  statute,  commonly  called  the  Thellusson  Act,  or 
Lord  Loughborough's  Act.(^)  This  Act  prohibits  the  settle- 
ment or  disposition  of  real  or  personal  estate,  in  such  manner 
that  the  rents  or  profits  thereof  shall  be  wholly  or  partially 


{I)  Cole  V.  Sewell,  4  Dm.  &  War.  1,  32  ;  Lantsbery  v.  Collier,  2  Kay  &  J. 
709  ;  Peters  v.  Lewes  and  East  Orinstead  Ry.  Co.,  16  Ch.  D.  703,  18,  Ch.  D. 
429,  50  L.  J.  Ch.  839,  45  L.  T.  234,  29  W.  R.  874  ;  Re  Cotton's  Trustees  and 
London  School  Board,  19  Ch.  D.  624,  51  L.  J.  Ch.  514,  46  L.  T.  813,  30 
W.  R.  610  ;  Re  Lord  Sudeley  and  Baincs  &  Co.  [1894],  1  Ch.  334. 

{II)  Goodier  v.  Johnson,  18  Ch.  D.  441  ;  Ooodier  v.  Edmunds  [1893],  3  Ch. 
455  ;  Re  Wood,  Tullett  v.  Colville  [1894],  3  Ch.  381  ;  Re  Daveron,  Bowen  v. 
Churchill  [1893],  3  Ch.  421. 

(m)  Per  Lord  Eldon,  Griffiths  v.  Vere,  9  Ves.  127,  Tudor  L.  C.  R.  P.  497  ; 
MarsJen,  Perp.  314. 

(«)  4  Ves.  227,  11  Ves.  112. 

(o)  The  testator's  land  was  of  the  annual  value  of  from  £4000  to  £5000  ; 
and  his  personalty  amounted  to  upwards  of  half  a  million  sterling.  The 
probable  anaount  of  the  accumulated  fund  was  estimated  at  from  £19,000,000  to 
£23,000,000,  and  a  much  larger  amount  in  the  event  of  a  minority  at  the  end  of 
the  term,  Marsden,  Perp.  321. 

{p)  39  &  40  Geo.  IIL.c.  98  (the  Accumulations  Act,  1800). 


Act, 
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accumulated  {q)  for  longer  than  the  life  of  the  grantor  or 
settlor,  or  twenty-one  years  from  the  death  of  the  grantor, 
settlor,  or  testator  (r) — or  during  the  minority,  or  respective 
minorities,  of  any  person  or  persons  living,  or  en  ventre  sa 
mdre,  at  the  death  of  such  grantor,  settlor,  or  testator — or 
during  the  minority,  or  respective  minorities,  only,  of  any 
person  or  persons  who,  under  the  instrument  directing  such 
accumulation,  would  for  the  time  being,  if  of  fall  age,  be 
entitled  to  the  income  so  directed  to  be  accumulated.(s)  And 
the  Act  farther  provides,  that  the  produce  of  the  property,  so 
long  as  the  same  shall  be  directed  to  be  accumulated  contrary 
to  the  above  provisions,  shall  go  to,  and  be  received  by,  the 
person  or  persons  who  would  have  been  entitled  thereto,  if 
the  accumulation  had  not  been  directed. 

Provisions  for  payment  of  debts ;  provisions  for  raising  Exceptions, 
portions  for  a  child  or  children  of  the  grantor,  settlor,  or 
testator,  or  of  any  person  taking  an  interest  under  the  instru- 
ment ;  and  directions  touching  the  produce  of  timber  or  wood 
upon  any  lands,  are  respectively  excepted  from  the  operation 
of  the  Act.(^) 

A  recent  statute,  the  Accumulations  Act,  1892,  prohibits  Accumulations 
the  settlement  or  disposition  of  any  property  in  such  manner  '^ ' 
that  the  income  of  the  property  shall  be  accumulated  for  the 
purchase  of  land  for  a  longer  period  than  the  minority  or 
minorities  of  any  person  or  persons  who  would,  for  the  time 
being,  if  of  full  age,  be  entitled,  under  the  instrument 
directing  the  accumulation  to  the  income  thereby  directed 
to  be  accumulated. (m) 

A  trust  for  accumulation  for  a  period  longer  than  that  Eflfect  of  the 
allowed  by  the  Thellusson  Act  is  valid  for  the  period  allowed,  J^^""^®'"' 
and  fails  only  to  the  extent  of  the  excess.      The  income 
accruing  during  the  remainder  of  the  period  to  which  the 

(q)  As  to  whether  the  application  of  the  income  of  land  in  improving  the 
land  is  an  accumulation  of  the  income  within  the  Act,  see  Vine  v.  Maleigh 
[1891],  2  Ch.  13  ;  re  Mason,  Mason  v.  Mason  [1891],  3  Ch.  467. 

(r)  See  Harbin  v.  Masterman,  L.  R.  12  Eq.  559.  40  L.  J.  Ch.  760  ;  Talbot 
V.  Jevers,  L.  R.  20  Eq.  255,  44  L.  J.  Ch.  646,  23  W.  R.  741  ;  Weatkerall  v. 
Thornburyh,  8  Ch.  D.  261,  47  L.  J.  Ch.  658,  39  L.  T.  9,  26  W.  R.  593  ; 
Jagfjer  v.  Jogger,  25  Ch.  D.  729,  63  L.  J.  Ch.  201,  49  L.  T.  667,  32  W.  R. 
284. 

(s)  Under  this  clause  accumulation  may  be  directed  during  the  minority  of 
a  person  unborn  at  the  testator's  death  :  Marsden,  Pei-p,  337,  338  ;  Jogger  v, 
J  agger,  supra. 

\t)  S,  2  ;  see  Mattliews  v.  Kehle,  L,  R.  3  Ch.  691,  16  W.  R.  1213. 

'?«)  55  &  56  Vict.  c.  58. 
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direction  extends  (including  the  income  accruing  from  the 
accumulations  during  the  period  allowed),  passes,  by  way  of 
resulting  trust,  to  the  settlor  ;  or,  if  he  be  dead,  to  his  heir- 
at-law,  or  residuary  devisee,  so  far  as  it  consists  of  income  of 
real  estate,  and  so  far  as  it  consists  of  income  of  personalty, 
to  his  next  of  kin,  or  residuary  legatee,  (v) 
Application  of       If,  however,  the  accumulation  of  inco^me  be  directed  for  a 
p!erpeSties      Period  exceeding  that  allowed   by  the  rule  against  perpe- 
tuities, the   direction  cannot  take  effect,  even  during  the 
period  allowed  by  the  Act,  but  is  entirely  void.(w?) 
Exception.  ^^^  where  a  person  is  entitled  to  an  exclusive  and  vested 

interest  in  real  or  personal  estate,  the  income  of  which  is 
directed  to  be  accumulated,  and  is  not  under  legal  incapacity, 
the  trust  for  accumulation  is  ineffectual,  since  it  may  be  at 
any  time  put  an  end  to  by  the  person  entitled  to  such 
interest.  The  Thellusson  Act,  therefore,  has  no  application 
to  such  a  case ;  nor  would  the  trust  be  affected  by  the  rule 
against  perpetuities,  if  the  interest  necessarily  vested  in  the 
person  entitled  within  the  period  defined  by  that  rule.(a;) 

Effect  of.  Alienations  upon  Unlawful  Conditions. — A  limitation  of 

an  estate  in  expectancy  subject  to  a  condition  precedent — 
that  is,  a  condition  upon  the  fulfilment  of  which  the  estate 
is  to  become  vested — is  void,  if  the  condition  be  unlawful ; 
whether  the  estate  be  limited  to  take  effect  by  way  of 
remainder,  or  as  an  executory  interest.  And  any  prior 
estate,  which,  if  the  condition  were  valid,  would  be  defeated 
by  its  fulfilment,  will  be  absolute — that  is,  will  be  unaffected 
by  the  condition.  (3/)     So  also,  if  an  estate  be  granted  subject 

(y)  Griffiths  v.  Vere,  9  Ves.  l27,  Tndor  L.  C.  E.  P.  497  :  Marsden,  P.;rp. 
338-340.  ■ 

(m;)  Boughtonw.  James,  1  Coll.*  26,  45,  1  H.  li.  C.  406  ;  MarsluM  v.  Holloway, 
2  Swanst.  432. 

{x)  Marsden,  Perp.  318,  333  ;  Saunders  v.  Vaittier,  4  Beav.  115  ;  Harbin  v. 
Masterman,  L.  R,  12  Eq.  559,  40  L.  J.  Ch.  760,  [1894]  2  Ch.  184,  [1895]  A.  C. 
186  ;  Talbot  v.  Jevers,  L.  R.  20  Eq.  255,  44  L.  J.  Cli.  646,  23  W.  R.  741.  A 
trust  for  accumulatiou  of  income  for  payment  of  debts  is  not  within  the  rule 
against  perpetuities,  since  creditors  can  at  anytime  enforce  their  claims  against 
the  corpus,  and  thus  put  a  stop  to  the  accumulation :  Gray,  Perp.  §  676 ; 
Bateman  v.  Hotchldn,  io  Beav.  426. 

(y)  See  ante,  p.  132,  note  (e).  Co.  Kitt.  206  a  ;  Mary  Partington's  case, 
Rep.  pt.  10,  35  a  ;  2  Bl.  Comm.  157.  But  a  bequest  of  personalty  subject  to  an 
unlawful  condition  precedent  is,  in  general,  treated  as  an  unconditional  bequest; 
see  2  .Jarman,  Wills,  852. 


ALIENATION    GENERALLY.  331 

to  a  condition  subsequent,  and  the  condition  be  unlawful, 
there  is  no  right  of  re- entry  ;  and  the  grant  takes  effect  as 
an  unconditional  limitation,  (z) 

A  condition  is  unlawful  if  its  fulfilment  is  impossible  at  Coaditions 
the  time  of  the  limitation,  or  afterwards  becomes  impossible  whenfulfilmeiit 
by  the  act  of  God,  or  by  the  act  of  the  grantor  himself — as  impossible ; 
if  an  estate  be  granted  upon  condition  that  the  grantee  go 
to  Rome  in  one  hour  ;  or,  that  he  marry  a  certain  woman 
by  such  a  day,  within   which  time  the  woman  dies,  or  the 
grantor  himself  marries  her  ;   or  that  the  grantee  do  not 
marry  without  the  consent  of  a  certain  person,  who  dies 
before  the  grantee  marries. (a) 

A  condition  is  unlawful,  also,  if  it  require  the  doing  of  an  ill^ ; 
act  which  is  positively  forbidden  by  law,  whether  it  be  a 
crime    or  a   civil  injury  ;    as   where   an  estate  is  granted 
upon  condition  that  the  grantee  kill  another,  or  commit  a 
trespass.  (&) 

Other  conditions  are  unlawful  on  grounds  of  public  pohcy  against  public 
or  morality.  Such  are  conditions  subsequent  in  restraint  of  ^^  ''^ ' 
marriage ;  at  least,  if  the  tendency  of  the  condition  is  to 
exclude  marriage  altogether  ;  as  where  the  condition  requires 
marriage  with  a  person  having  not  less  than  £500  a  year.(c) 
But  a  condition  restraining  marriage  to  a  limited  extent  only 
— as  that  the  grantee  shall  not  marry  a  particular  person,  or 
shall  not  marry  a  second  time — is  valid. (c^)  And  where  an 
estate  or  interest  is  given  to  a  person  until  his  or  her  mar- 
riage, with  a  gift  over  (either  by  express  limitation  or  by 
implication),  in  that  event,  to  another  person,  it  is  construed 
as  a  gift  subject  to  a  conditional  limitation  taking  effect  in 
the  event  of  the  marriage ;  and,  as  such,  it  is  valid  (e) — • 
although  its  tendency  and  effect  -are  the  same  as  in  the  case 

{z)  See  ante,  p.  45.    Co.  Litt.  206  a,  218  a. 

(a)  2  Bl.  Comm.  157  .  Walker  v.  Walker,  29  L.  J.  Ch.  856  ;  Oraydon  v. 
Hkks,  2  Atk.  16  ;  Dawson  v.  Oliver- JIassey,  2  Ch.  D.  753,  45  L.  J.  Ch.  519, 
34  L.  T.  120,  24  W.  R.  340. 

(6)  2  Bl.  Comm.  157. 

(c)  See  Morley  v.  Bennoldnon,  2  Hare  570,  [1895]  1  Ch.  449,  and  cases  cited 
in  notes  to  Scott  v.  Tyler,  2  Lead.  Gas.  Eq.  120. 

{d)  AUen  v.  Jackson,  1  Ch.  D.  399,  45  L.  J.  Ch.  310,  33  L.  T.  713,  24 
W.  R.  306  ;  Jeniier  v.  Turner,  16  Ch.  D.  188,  50  L.  J.  Ch.  161,  43  L.  T.  468, 
29  W.  R.  99  ;  and  see  cases  cited  in  notes  to  Scott  v.  Tyler,  supra. 

(e)  Heath  v.  Leiois,  3  De  G.  M.  &  G.  954 ;  see  per  AVigram,  V.C.,  in  Morley 
V.  Hennoldson,  2  Hare  570,  580. 


alienation. 
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of  a  condition  subsequent.  On  grounds  of  public  policy, 
also,  conditions  or  limitations  to  take  effect  in  case  of 
the  future  separation  of  husband  and  wife,(/)  or  birth  of 
children  out  of  wedlock,(^)  or  cohabitation  of  a  man  and 
woman  without  marriage,  are  invalid.(A)  On  the  same 
ground,  a  condition  subsequent,  to  take  eflfect  if  the  grantee 
shall  die  without  having  acquired  a  peerage,  has  been  held 
to  be  invalid.('i) 
in  restraint  of  Again,  a  condition  subsequent  is,  in  general,  invalid  if  it 
be  repugnant  to  the  estate  granted,  or,  in  other  words,  if  it 
be  intended  to  take  effect  in  derogation  of  any  of  the  inci- 
dents of  that  estate ;  as  a  condition  of  forfeiture  of  a  fee 
simple,  if  the  grantee  attempt  to  alienate  it,{j)  or  if  it 
become  liable  to  the  claims  of  his  creditors,  through  his 
bankruptcy  or  otherwise. (A;)  But  a  condition  restraining 
alienation  to  a  limited  extent  only,  may  be  valid  ;  as,  that 
the  grantee  shall  not  alienate  to  a  particular  person,  or  shall 
not  sell  the  estate  out  of  his  family. (^)  And  an  exception 
to  the  general  rule  occurs  in  the  case  of  a  condition  in  a 
lease  for  years,  or  in  a  lease  for  life,(w)  for  forfeiture  on 

(/)  W»"ew  V.  Bradley,  2  De  G.  &  Sm.  49  ;  Jn  re  Moore,  Tr afford  v. 
Maconachie,  39  Ch,  D.  116,  57  L.  J.  Cb.  936,  59  L.  T.  681,  37  W.  K.  83.  But 
a  limitation  having  reference  to  a  separation  actually  agreed  upon,  and  after- 
wards taking  place,  is  valid  :  Wilson  v.  Wilson,  1  H.  L.  C.  538  ;  Hunt  v.  Hunt, 
4  De  G.  F.  &  J.  221. 

{g)  See  Jarman,  Wills,  c.  31  ;  Dorin  v.  Dcyrin,  L.  11.  17  Eq.  463,  7  H.  L. 
568,  45  L.  J.  Cb.  652  ;  and  distinguish  Occleston  v.  Fullalove,  L.  R.  9  Ch.  App. 
147,  43  L.  J.  Ch.  297,  29  L.T.  785,  22  W.  R.  305  ;  In  re  Ooodioin,  L.  R.  17 
Eq.  345. 

(/i)  See  per  Lord  Selbome  in  Aijerst  v.  Jenkins,  L.  R.  16  Eq.  275,  282, 
29  L.  T.  126,  21  W.  R.  878.  For  other  instances  of  acts  opposed  to  public 
policy,  see  Pollock  on  Contracts,  c.  7. 

(i)  Egerton  v.  Earl  Brownlow,  4  H.  L.  Cas.  1. 

(j()  Co.  Litt.  223  a  ;  Bradley  v.  Feixoto,  3  Ves.  324  ;  S.C,  and  notes  thereto, 
Tudor  L.  C.  R.  P.  968  ;  SJiaw  v.  Ford,  7  Ch.  D.  669  ;  In  re  Macliu,  21  Ch,  D. 
838,  30  W.  R.  887  ;  In  re  Furry  and  Daggs,  31  Ch.  D.  130,  55  L.  J.  Ch.  237, 
54  L.  T.  229,  34  W.  R.  353  ;  In  re  Jiosher,  Rosher  v.  Rosher,  26  Ch.  D.  801, 
53  L.  J.  Ch.  722,  51  L.  T.  785,  32  W.  R.  820  ;  Be  Elliott,  Kelly  v.  Elliott 
[1896],  2  Ch.  353.  As  to  the  invalidity  of  a  condition  restraining  the  barring  of 
an  estate  tail,  or  exercise  of  the  powers  given  by  the  Settled  Land  Acts,  1882  to 
1890,  see  ante,  pp.  61,  87. 

{k)  Brandon  v.  Bohinson,  18  Ves.  429 ;  see  3  pt.  1  Davidson,  Conv.  109, 
and  cases  there  cited. 

(/)  Co.  Litt.  228  a  ;  Lurge's  case,  2  Leon.  82,  3  Leon.  182  ;  In  re  Machay, 
L.  R.  20  Eq.  186,  44  L.  J.  Ch.  441,  32  L.  T.  142,  23  W.  R.  718.  But  see 
Attwater  v.  Attwater,  18  Beav.  330  ;  In  re  Bosher,  Bosher  v.  Bosher,  supra. 

(m)  Co.  Litt.  223  b  ;  Butler's  note  to  Litt.  s.  362. 
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breach  of  a  covenant  against  assignment  of  the  estate,  or  in 
the  event  of  the  tenant's  bankruptcy,  or  in  case  of  the 
estate  becoming  otherwise  subject  to  the  claims  of  his  cred- 
itors ;  for  in  a  lease  such  a  condition  is  valid.  Moreover, 
the  rule  is  subject  to  a  qualification,  similar  to  that  appli- 
cable to  conditions  in  restraint  of  marriage — namely,  that 
if  an  estate  for  life  or  years  (n)  be  given  to  a  person  until 
he  shall  attempt  to  alienate,  become  bankrupt,  &c.,  with  a 
gift  over  in  that  event,  the  limitation  is  valid.  But  such  a 
conditional  limitation  annexed  to  a  grant  of  the  fee  simple 
is  repugnant  to  the  estate  granted,  and  is  void.(o)  And  if 
the  owner  of  land  limit  an  estate  in  it  to  himself,  subject 
to  a  conditional  limitation,  in  the  event  of  his  bankruptcy  or 
insolvency,  to  another  person,  the  latter  limitation  is  deemed 
to  be  opposed  to  public  policy,  as  being  a  fraud  on  the 
bankrupt  law,  and  is  void.(j)) 

Dispositions  for   Charitable,  Purposes. — A  disposition    is  What  are 

*  charitable,'  in  a  legal  sense,  when  it  is  made  for  the  benefit  <^'^^*^^^e  pur- 

'  <=  '  ,  poses. 

of  the  community  generally,  or  of  a  certain  class   of  the 

community  (as  distinguished   from   particular   individuals), 

and  for  an  object  tending  to  the  relief  of  the  poor,  or  the 

advancement  of  religion,  learning,  science,  or  art,  or  any 

other  useful  end.(g') 

Originally,  alienations  for  charitable  purposes  were  not,  as  Gifts  of  land 

such,  subject  to  any  legal  restrictions ;  and  with  respect  to  rgstriabMb 

alienations,  for  such  purposes,  of  pure  personal  estate — that  statute. 

is,  such  personal  estate  as  is  not,  directly  or  indirectly,  an 

interest   in  land — the   law   has   undergone    no    change.(r) 

(m)  Lewin,  101-107,  and  cases  there  cited ;  3  pt.  1  Davidson,  Conv.  110 
et  seq. ;  notes  to  Bradley  v.  Peixoto,  Tudor  L.  C.  K.  P.  968  ;  In  re  Machu, 
21  Ch.  D.  838,  842,  30  W.  R.  887. 

(o)  In  re  Machu,  supra;  3  pt.  1  Davidson,  Conv.  Ill  (n.) ;  In  re  Dugdale, 
Dugdale  v.  Dugdale,  38  Ch.  D.  176,  57  L.  J.  Ch.  634,  58  L.  T.  581,  36  W.  R. 
462  ;  Corhett  v.  Corbett,  13  P.  D.  136,  14  P.  D.  7,  58  L.  J.  P.  17,  60  L.  T.  74, 
37  W.  R.  114;  Metcalfe  v.  Metcalfe,  43  Ch.  D.  633,  59  L.  J.  Ch.  159,  61 
L.  T.  767,  38  W.  R.  397. 

(p)  Siginbotham  v.  Holme,  19  Ves.  88,  3  pt.  1  Davidson,  Conv.'134  et  seq. 
Cf.  Holmes  v.  Penny,  3  K.  &  J.  90,  102  ;  in  re  Detmold,  Detmold  v.  Detmold, 
40  Ch.  D.  585.  A  cmditional  limitation  over  on  any  transfer  through  the  act, 
&c.,  of  the  settlor,  which  is  not  a  fraud  on  the  bankrupt  law,  is  valid  ;  ibid. 

{q)  3  Steph.  Comm.  88,  Lewin,  18.  See  further,  as  to  what  constitutes  a 
charity,  notes  to  Corbyn  v.  French,  Tudor  L.  R.  C.  P.  519. 

(r)  In  connection  with  gifts  for  charitable  purposes,  personal  estate  consisting 
of  an  interest  in,  or  aribing  out  of,  land  or  money,  &c.,  directed  to  be  invested 
in  land,  is  commonly  called  '  impure  personal  estate.' 
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But,  by  a  statute  of  George  II.,(s)  gifts  for  charitable  pur- 
poses of  interests  in,  or  arising  out  of,  land,  or  of  personal 
estate  to  be  invested  in  land,  were  subjected  to  restrictions, 
the  effect  of  which  was  that  such  gifts  could  not  be  made 
by  will,  and  could  be  made  inter  vivos  only  under  certain 
conditions.  This  statute  was  commonly  called  the  Mortmain 
Act,  though  its  purpose  was  not  accurately  expressed  by 
that  title  ;  for  the  word  '  mortmain,'  in  its  proper  legal 
sense,  is  applicable  (as  will  be  seen)  to  alienations  to  corpo- 
rations only,  but  applies  to  these,  whether  they  be  charitable 
or  not ;  while  the  Act  applied  to  alienations  to  charities, 
whether  incorporated  or  not,  and  to  these  alone. (^) 
Mortmain  and  The  Act  of  George  II.,  and  certain  Acts  amending  it. 
Uses  Act  were  repealed,  and  re-enacted  with  amendments,  by  the 
1888.  '  Mortmain  and  Charitable  Uses  Act,  1888.(w)  That  Act 
provides,  in  effect,  that  (subject  to  the  exceptions  presently 
mentioned)  an  assurance  of  land,  or  of  personal  estate  to  be 
laid  out  in  the  purchase  of  land,  to  or  for  the  benefit  of  any 
charitable  uses,  shall  be  void,('y)  unless  the  same  be  made  in 
accordance  with  the  following  requirements  :  (1)  That  it 
be  made  to  take  effect  in  possession  for  the  charitable  use 
immediately  from  the  making  thereof ;  (2)  that  it  be  without 
any  power  of  revocation,  reservation,  condition,  or  provision, 
for  the  benefit  of  the  assuror  or  of  any  person  claiming 
under  him — except  that  nominal  rents,  mines,  minerals, 
easements,  and  benefit  of  stipulations  as  to  buildings, 
&c.,  and  a  right  of  entry  on  non-payment  of  such  rent  or 
breach  of  such  stipulations,  may  be  reserved  ;  (3)  that — 
unless  it  be  an  assurance  of  copyhold  or  customary  land,  or 
of  stock  in  the  public  funds — it  be  made  by  deed  executed 
in  the  presence  of  at  least  two  witnesses ;  (4)  that — unless 
it  be  an  assurance  in  good  faith  for  full  and  valuable  consi- 
deration (which  may  consist  wholly  or  partly  of  a  rent,  rent- 
charge,  or  other  annual  payment),  or  an  assurance  of  stock 
in  the  public  funds — it   be   made  at   least   twelve   months 

(s)  9  Geo.  II.,  c.  36. 

(t)  See  post,  pt.  iv.  c.  6,  per  Arden,  M.R.,  Corhyn  v.  French,  4  Ves.  418. 
The  Act  was  entitled  '  An  Act  to  restrain  the  disposition  of  lands  whereby  the 
same  become  inalienable.' 

(m)  51  &  52  Vict.  c.  42. 

(v)  Doe  V.  Wrighte,  2  B.  &  A.  721  ;  Churcher  v.  Martin,  4S  Ch.  D.  312. 
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before  the  death  of  the  assuror,  including  the  days  of  the 
making  of  the  assurance  and  of  the  death ;  (5)  that  if  it  be 
an  assurance  of  stock  in  the  public  funds,  not  made  for  full 
and  valuable  consideration  in  good  faith,  it  be  made  by 
transfer  of  the  stock  at  least  six  months  before  the  death  of 
the  assuror,  including  the  days  of  the  transfer  and  of  the 
death ;  (6)  that — unless  it  be  an  assurance  of  stock  in  the 
public  funds — it  be  enrolled,  within  six  months  after  its 
execution,  in  the  Central  Office  of  the  Supreme  Court  of 
Judicature.  («/j) 

Assurances  for  certain  charitable  purposes  are  exempted  Exemptions, 
by  the  Act  from  the  foregoing  requirements.(a;)  This 
exemption  applies  to  assurances  by  deed  or  will  of  land  for, 
or  for  the  purposes  of,  a  public  park,  or  a  school-house  for 
an  elementary  school,  or  a  public  museum,  and  to  a  gift  by 
will  of  personal  estate  to  be  applied  in  the  purchase  of  land 
for  any  of  those  purposes  ;  except  that  not  more  than  twenty 
acres  of  land  for  a  public  park,  or  two  acres  for  a  museum,  or 
one  acre  for  a  school-house,  may  be  given  by  will  ;  and 
provided  that  the  will  or  deed  (if  the  latter  be  made  other- 
wise than  for  valuable  consideration)  be  executed  not  less 
than  twelve  months  before  the  death  of  the  donor,  and  be 
enrolled  in  the  books  of  the  Charity  Commissioners  within 
six  months  after  the  death  of  the  testator  or  the  execution 
of  the  deed,  as  the  case  may  be.  Assurances  to,  or  in  trust 
for,  any  of  the  following  institutions  are  also  within  the 
exemption  :  the  Universities  of  Oxford,  Cambridge,  London, 
Durham,  and  the  Victoria  University,  and  any  of  the  colleges 
of  those  universities  ;  the  Colleges  of  Eton,  Winchester,  and 
Westminster  (where  the  assurance  is  for  the  support  of 
their  scholars),  and  Keble  College.  And  an  assurance  inter 
vivos,  for  valuable  consideration,  to  trustees  for  any  society 
formed  for  religious  purposes,  or  for  the  promotion  of 
education,  art,  literature,  science,  or  other  like  purpose,  of 
land  not  exceeding  two  acres,  whereon  a  building  for  such 
purpose  is  to  be,  or  has  been,  erected,  is  also  within  the 
exemption,  (y) 

(w)  S.  4. 

(x)  These  exemptions  are  not  affected  by  the  provisions  of  the  Mortmain  and 
Charitable  Uses  Act,  1891  ;  see  s.  10  of  that  Act. 
(y)  Ss.  6,  7.    As  to  other  exemptions,  see  s.  8  ;  also  stat.  55  &  56  Vict,  c.  11, 
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3Iortmain  and 
Charitable 
Uses  Act, 
1891. 


As  to  person- 
alty given  by 
will  for 
purchase  of 
land  ; 


as  to  retention 
or  acquisition 
of  land,  by 
order. 


As  regards  gifts  by  will  for  charitable  purposes  (where 
the  testator  has  died  since  the  5th  August  1891)  the  restric- 
tions imposed  by  the  preceding  statutes  have  been  relaxed 
by  the  Mortmain  and  Charitable  Uses  Act,  1891.  That 
statute  provides  that  land  may  be  assured  by  will  to,  or  for 
the  benefit  of,  any  charitable  use  ;  but  that  (except  as  pre- 
sently mentioned)  such  land  shall,  notwithstanding  anything 
in  the  will  to  the  contrary,  be  sold  within  one  year  from  the 
death  of  the  testator,  or  such  extended  period  as  may  be 
determined  by  the  High  Court,  or  a  judge  thereof,  or  the 
Charity  Commissioners.  If  the  land  is  not  sold  within  the 
time  limited  for  the  sale,  it  is  to  vest  forthwith  in  the  official 
trustee  of  charity  lands,  and  the  Charity  Commissioners  are 
to  take  all  necessary  steps  for  its  sale.  (2;) 

The  Act  also  provides  that  any  personal  estate,  by  will 
directed  to  be  laid  out  in  the  purchase  of  land  to  or  for  the 
benefit  of  any  charitable  uses,  shall  (except  as  presently 
mentioned)  be  held  to  or  for  the  benefit  of  the  charitable 
uses,  as  though  there  had  been  no  such  direction.(«) 

By  another  provision  of  the  Act,  however,  the  High 
Court,  or  a  judge  thereof,  or  the  Charity  Commissioners, 
may  sanction  the  retention  or  acquisition,  as  the  case  may 
be,  of  land  assured  by  will,  or  proposed  to  be  purchased  out 
of  personal  estate  by  will  directed  to  be  so  laid  out,  to  or  for 
the  benefit  of  any  charitable  use,  if  satisfied  that  such  land 
is  required  for  actual  occupation  for  the  purposes  of  the 
charity,  and  not  as  an  investment.(6) 


Meaning  of 
'  land '  under 
the  Act  of 
George  IL 


The  provisions  of  the  Act  of  George  II.  were  held  to  apply 
to  every  interest  that,  in  the  legal  phrase,  '  savoured  of  the 
realty.'  Thus,  the  following  (as  well  as  land,  and  money, 
stock,  &c.,  to  be  applied  in  the  purchase  of  land)  were  within 
the  Act :  Money  to  arise  from  the  sale  of  land ;  (c)  money 
secured  by  mortgage  of,  or  charge  upon,  land,  (cl)  or  by  mort- 


(Mortmain,  &c.,  Act,  1892),  exempting  assurances  by  deed  to  local  authorities 
from  the  requirements  of  the  Act  of  1868. 

{z)  54  &  55  Vict.  c.  73,  ss.  5,  6  ;  Be  Bridger  [1894],  1  Ch.  297. 

(a)  Ibid.  B.  7.  (ft)  Ibid.  s.  8. 

(c)  Page  v.  Leapingwell,  18  Ves.  463 ;  Ashworth  v.  Munn,  15  Ch.  D.  363, 
47  L.  J.  Ch.  747,  28  W.  R.  965. 

id)  Corbyn  v.  French,  4  Ves.  418  ;  S.C.,  and  notes  thereto,  Tudor  L.  C.  R.  P. 
519  ;  CJiester  v.  Chester,  L.  R.  12  Eq.  444  ;  Brook  v.  Badley,  L.  R.  3  Ch.  672, 
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gage  of  rates  or  tolls,  payable  in  respect  of  the  ownership  or 
use  of  land  ;  money  given  to  pay  off  a  mortgage  debt  afifect- 
ing  land  belonging  to  a  charity.(g)  But  shares  in,  and 
debentures  or  debenture  stock  of,  a  corporation  which  holds 
land,  were  not  within  the  Act,  since  they  are  not  interests 
in  the  land  itself.  (/)  And  a  gift  of  money  to  a  charity, 
for  the  purpose  of  building  on  certain  land  already  held  by 
the  charity,  was  not  affected  by  the  Act,  if  that  land  were 
distinctly  referred  to  in  the  gift ;  but  otherwise  the  gift  was 
void,  as  impliedly  directing  the  purchase  of  land  for  the 
erection  thereon  of  the  building.  (^) 

Interests  to  which  the  Act  of  George  II.  applied  were  Alteration  by 
equally  within  the  Mortmain  and  Charitable  Uses  Act,  1888.  n^aritaWe^" 
But  as    regards    dispositions   to   which  the   Mortmain   and  UsesAct,  1891. 
Charitable  Uses  Act,  1891,  applies,  most  of  the  preceding 
distinctions  are   of  no  importance ;  for   that  Act  provides 
that  the  term   '  land '  in  the  Acts  shall  not  include  money 
secured  on  land,  or  other  personal  estate  arising  from,  or 
connected  with,  land.(^) 

Alienations  of  Advoiosons. — If  an  advowson  be  alienated  \Vhere  void, 
during  a  vacancy  of  the  benefice,  the  next  presentation  will 
not  pass  to  the  alienee.  And  the  alienation  of  a  right  of 
next  presentation,  under  the  like  circumstances,  is  void.(i) 
Under  the  statutes  directed  against  simony,  as  will  hereafter 
be  seen,  the  alienation  of  an  advowson  or  next  presentation, 


16  W.  R.  947  ;  Be  HiWs  Trusts,  16  Ch.  D.  173,  50  L.  J.  Ch.  134, 43  L.  T.  623, 

29  W.  R.  211. 

(e)  Corhyn  v.  Frencii,  and  notes  thereto,  supra ;  Cliandler  v.  HoiceU,  4  Ch. 
D.  651,  46  L.  J.  Ch.  25,  35  L.  T.  592,  25  W.  R.  55  ;  Cavendish  v.  Cavendish, 

30  Ch.  D.  227,  53  L.  J.  Cb.  191,  49  L.  T.  626  ;  In  Be  David,  BucMey  v.  Boyal 
National  Lifeboat  Institution,  41  Ch.  D.  168,  43  Ch.  D.  27,  59  L.  J.  Ch. 

'87,  62  L.  T.  141,  38  W.  R.  162  ;  cf.In  re  Tliompson,  Bedford  v.  Teal,  45  Ch. 
D.  161,  59  L.  J.  Cb.  689,  63  L.  T.  471,  39  W.  R.  50  ;  In  re  Barker,  Wicjnall 
V.  Barh  [1891],  1  Ch.  682,  39  W.  E.  346. 

(/)  Notes  to  Corhyn  7.  French,  supra;  Attree  v.  Sawe,  9  Ch.  D.  337  ; 
Cavendish  v.  Cavendish,  supra  ;  Be  Christmas,  30  Ch.  D.  544,  33  Ch.  D.  332, 
54  L,  J.  Cb.  1164,  53  L.  T.  530,  34  W.  R.  8  ;  Be  Bicluird,  Elmsley  v.  Mitchel 
[1894],  3  Ch.  704. 

(g)  Notes  to  Corhyn  v.  French,  supra ;  Fratt  v.  Harvey,  L.  R.  12  Eq.  544. 

(k)  54  &  55  Vict.  c.  73,  s.  3  ;  repealing  the  definition  of  land  in  the  Act  of 
1888,8.  10(iii.). 

( j)  Bishop  of  Lincoln  v.  Wolferstan,  1  W,  Bl.  490 ;  see  Walsh  v.  Bishop  of 
Lincoln,  L.  E.  10  C.  P.  518,  44  L.  J.  C.  L.  (C.  P.)  244;  32  L.  T.  471,  23 
W.R.  829. 
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for  valuable  consideration,  under  some  circumstances  creates 
a  forfeiture  to  the  Crown  of  the  next  presentation.  (;'). 

Where  void.  Alienations  of  Pretended  Rights  or  Titles. — By  a  statute 

of  Henry  VIII.,  the  sale  and  purchase  of  any  pretended 
right  or  title  to  lands  or  hereditaments  is  made  unlawful, 
and  is  void — unless  the  vendor  has  been  in  possession,  or  in 
receipt  of  the  rents  and  profits,  within  a  year  before  the 
sale,  or  the  purchaser  is  in  lawful  possession  of  the  rents 
and  profits. (X)  But  this  enactment  does  not  invalidate  the 
sale  and  purchase  of  a  right  of  entry  which  is  transferable 
under  the  Eeal  Property  Act,  1845,  and  which  is  not  in 
fact,  or  to  the  purchaser's  knowledge,  a  pretended  right  or 
title ;  (T)  or  of  an  expectancy  under  the  will  or  intestacy  of 
a  living  person. (7?^)  A  mere  expectation  of  succession  to  an 
estate  tail^  as  heir,  cannot,  however,  be  barred  under  the 
Fines  and  Recoveries  Act.(?i.) 

Voidable  under  AUenxitions  in  Fraud  of  Creditors. — A  statute  of  Queen 
8tat.  13  Eliz.  Elizabeth  (0)  enacts,  in  effect,  that  all  alienations  of  lands,  or 
of  goods  and  chattels,  made  for  the  intent  or  purpose  of 
delaying,  hindering,  or  defrauding  creditors  and  others  of 
their  actions,  suits,  debts,  &c.,  shall,  as  against  those  persons, 
their  heirs,  &c.,  be  deemed  void ;  unless  the  alienation 
be  made  upon  good  (which  here  means  valuable)  {p)  consi- 
deration, and  hond  fide,  to  any  person  or  persons  not  having, 
at  the  time  of  the  alienation,  notice  of  such  intent  or 
purpose. 
Eflfect  of  the  The  effect  of  this  statute  is  to  enable  creditors  to  set  aside 
any  alienation  (including  an  appointment  under  a  general 
power  of  appointment)  (ff)  of  lands,  goods,  &c.,  which  would 


(i)  See  post,  p.  462. 

{k)  32  Hen.  VIII.,  c.  9  ;  Doe  d.  Williams  v.  Evans,  1  C.  B.  717  ;  1  Dart, 
V.  &  P.  ch.  6,  8.  G. 

(0  8  &  9  Vict.  c.  106,  B.  6 ;  Jenkins  v.  Jones,  9  Q.  B.  D.  128  ;  Kennedy  v. 
Lyell.  15  Q.  B.  D.  491,  53  L.  T.  466. 

(m)  Cook  V.  Field,  15  Q.  B.  460  ;  cf.  Hobson  v.  Trevor,  2  P.  Wms.  191 ; 
iimith  V.  Baker,  1  Y.  &  C.  C.  C.  229,  Carleton  v.  Leighton,  3  Mer.  671. 

(n)  3  &  4  W.  IV.,  c.  74,  s.  20. 

(o)  13  Eliz.  c.  5. 

(p)  Twyne's  case,  Rep.  pt.  3,  80,  1  S.  L.  C.  1. 

iq)  Sug.,  Pow.  474. 
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otherwise  be  subject  to  their  claims,  made  by  the  debtor  with 
the  intention  of  defeating  such  claims — other  than  an  aliena- 
tion in  favour  of  a  purchaser  for  value,  who  is  no  party  to 
the  fraudulent  design  of  the  alienor.  But  the  Act  does  not 
enable  the  parties  to  the  transaction,  or  any  person  claiming 
through  them,  to  dispute  its  validity,  (r)  The  exception  in 
favour  of  a  purchaser  who  is  not  a  party  to  the  fraud  applies 
as  well  to  a  purchaser  from  the  person  in  whose  favour  the 
fraudulent  alienation  was  made,  as  to  a  purchaser  from  the 
debtor  himself,  (s) 

The   intention   of    the   alienor   to    delay  or  defraud  his  Fraud  may  be 
creditors  may  be  either  proved  as  a  matter  of  fact,  or  inferred  ^°  ^^^  ■ 
from  the  circumstances  of  the  case.     And  it  may  be  inferred 
from  the  indebtedness  of  the  alienor,  together  with  insuffi-  Voluntary 
ciency  of  consideration  for  the  alienation.     Hence,  an  aliena-  ^he°e  deemed 
tion  which  is  voluntary — i.e.,  by  way  of  gift — will  be  void  as  fraudulent, 
against  creditors,  if  the  donor  was  insolvent  at  the  time  of 
making  the  gift ;   or  if  his  remaining  estate  was  insufl&cient 
for  the  payment  of  his  debts  ;  or  where  the  alienation  consists 
of  a  settlement  of  the  bulk  of  his  estate,  and  has  been  made 
by  him   shortly  before  engaging  in,  or  while  engaged  in,  a 
business  of  a  hazardous  character,  which  has  resulted  in  his 
insolvency.  (^)     And  such  an  alienation  will  be  invalid  as 
against  creditors,  although  the  alienee  was  not  a  party  to  the 
fraud  ;  for  a  person  taking  by  gift  cannot,  in  this  respect, 
stand  in  a  better  position  than  his  donor.      A  post-nuptial 
settlement,  made  for  the  benefit  of  the  settlor's  wife,  or  of 
his  wife  and  children,  is,  of  course,  a  voluntary  alienation 
within  the  Act, 

An  alienation  for  valuable  consideration,  made  in  fraud  of  Alienation  for 
creditors,  may  be  set  aside  under  the  Act,  if  it  can  be  shown  deemed 
that  the  alienee  did  not  acquire  in  good  faith,  or,  in  other  fraudulent, 
words,  was   a  party  to   the   alienor's  fraud,  (m)     Hence,   a 
settlement  made  prior  to,  and  in  consideration  of,  marriage, 

(r)  Bobinson  v.  ^I'Donnell,  2  B.  &  Aid.  134  ;  Bessey  v.  Wivdham,  6  Q.  B. 
166. 

(s)  Halifax  Joint  Stock  Banking  Co.  v.  GledhUl  [1891],  1  Ch.  31. 

(t)  Crossley  v.  Elwarthy,  L.  K.  12  Eq.  158,  40  L.  J.  Ch.  480,  24  L.  T.  607, 
19  W.  E.  842  ;  Mackay  v.  Douglas,  L.  R.  14  Eq.  106,  41  L.  J.  Ch.  589,  26 
L.  T,  721,  20  W.  R.  652  ;  Ex  parte  Bussell,  19  Ch.  D.  588,  51  L.  J.  Ch.  521, 
46L.  T.  113,  SOW.  R.584. 

(u)  Twyne^s  Case,  and  notes,  supra;  Acraman  v.  Corhett,  1  Johns.  &  Hem. 
410  ;  Bott  V.  Smith,  21  Beav.  511,  517. 
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Alienations 
void  under 
bankruptcy 
law. 


Stat.  27  Eliz. 
c.  4. 


What  aliena- 
tions were  with- 
in this  statute. 


by  a  person  in  embarrassed  circumstances,  with  the  view  of 
defeating  or  delaying  his  creditors,  will  be  voidable  under  the 
Act,  if  it  appear  that  the  wife  was  aware  of  the  purpose  with 
which  the  settlement  was  made ;  although  (since  marriage  is 
a  valuable  consideration)  she  is  technically  a  purchaser,  (v) 

As  will  hereafter  be  seen,  certain  alienations  are  void  as 
against  creditors,  under  the  bankruptcy  law,  in  case  of  the 
alienor's  bankruptcy,  whether  or  not  they  be  also  voidable 
under  the  statute  of  Elizabeth.(w) 

AlienatioTis  in  Fraud  of  Subsequent  Purchasers. — A  statute 
of  Queen  Elizabeth  (x)  enacts,  in  effect,  that  all  alienations 
of  land,  made  with  intent  to  defraud  and  deceive  subsequent 
purchasers  for  valuable  consideration  of  the  same  land,  shall, 
as  against  such  purchasers  and  persons  claiming  under  them, 
be  void  ;  unless  the  alienation  be  made  for  good  (i.e.,  valuable) 
(y)  consideration,  and  hond  fide.  The  statute  also  made 
void,  as  against  the  same  persons,  all  conveyances  with  any 
clause  or  condition  of  revocation,  determination,  or  altera- 
tion, at  the  grantor's  will,  of  the  whole  or  part  of  the 
interest  granted  ;  except  mortgages  made  hond  fide  upon 
good  consideration. 

It  was  established  that  any  conveyance  of  land  (including  an 
appointment  in  exercise  ©f  a  general  power),  that  was  not  made 
for  valuable  consideration,  was  invalid  under  this  Act,  as 
against  a  person  to  whom  the  grantor  had  afterwards  alienated 
the  land  for  valuable  consideration,  even  though  the  subsequent 
alienee  for  value  should  have  acquired  the  land  with  notice  of 
the  prior  voluntary  conveyance;  for,  it  was  said,  the  very  execu- 
tion of  a  subsequent  conveyance  sufficiently  evinced  the  fraudu- 
lent intention  of  the  former  one.(s)     Hence,  it  was  impossible 


(v)  Colomhine  v.  PenliaU,  1  Sm.  &  G.  228  ;  Bulmer  v.  Hunter,  L.  R.  8  Eq. 
46  ;  cf.  Kevan  v.  Crawford,  6  Cb.  D.  29,  46  L.  J.  Cli.  729. 

{iv)  See  post,  p.  455. 

(x)  27  Eliz.  c.  4,  made  perpetual  by  slat.  39  Eliz.  c.  18.  The  Act  does  not 
apply  to  alienations  of  personal  chattels  ;  but  it  applies  to  all  interests  in  land. 

(y)   Twyne's  case,  Rep.  pt.  3,  80,  1  S.  L.  C.  1  ;  Sug.,  Pow.  467. 

{z)  As  to  what  is  a  valuable  consideration  within  the  Act,  see  May,  pt.  4  ; 
notes  to  Twyne's  case,  1  S.  L.  C.  1  ;  Sug.,  V.  &  P.  cb.  22,  s.  1.  An  assign- 
ment of  leaseholds  has  been  held  not  to  be  voluntary  under  the  Act,  as  the 
assignee  incurs  a  liability  in  respect  of  the  rent  and  the  covenants  in  the  lease  : 
PHce  V.  Jenkins,  4  Ch.  D.  483,  5  Ch.  D.  619,  46  L.  J.  Ch.  805,  37  L.  T.  61  • 
cf.  Harris  v.  Tubh.  42  Ch.  D.  79,  58  L.  J.  Ch.  424,  60  L,  T.  699,  38  W.  R. 
75. 
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to  make  an  absolutely  irrevocable  gift  of  lands  or  tenements  ; 
for  the  donor  might  afterwards  revoke  his  gift,  by  merely  sell- 
ing or  mortgaging  the  land;  (a)  and  the  donee  would  have  no 
claim  upon  the  purchase  or  mortgage  money.  But  the  donor 
could  not  thus  defeat  his  voluntary  conveyance  as  against 
a  person  to  whom  the  donee  had  previously  alienated  the 
land  for  valuable  consideration. (&) 

The  operation  of  the  above  Act  upon  voluntary  convey-  Voluntary 
ances  has  been  greatly  restricted,  however,  by  a  recent  ^i^V^ioa^^ 
statute,  the  Voluntary  Conveyances  Act,  1893.  This  Act 
provides  that  no  voluntary  conveyance  of  lands,  tenements, 
or  hereditaments,  whether  made  before  or  after  the  passing 
of  the  Act,  shall,  if  made  hond  fide  and  without  fraudulent 
intent,  be  deemed  fraudulent  within  the  meaning  of  the 
Act  27  Elizabeth  c.  4,  by  reason  of  any  subsequent  purchase 
for  value,  or  be  defeated  under  the  last  mentioned  Act  by  a 
conveyance  made  upon  any  such  purchase  ;  except  where  the 
author  of  such  a  voluntary  conveyance  has  subsequently,  but 
before  the  passing  of  the  recent  Act,  disposed  of  such  lands, 
tenements,  or  hereditaments  to,  or  in  favour  of,  a  purchaser 
for  value. (c) 

Alienations  in  Fraud  of  Marital  Rights. — Under  the  law  Where  void- 
prior  to  the  commencement  of  the  Married  Women's  Pro-  ^  ®* 
perty  Act,  1882,(fZ)  a  man  became  entitled,  on  marriage,  to 
certain  interests  in  his  wife's  real  and  personal  estate. (c) 
And  if  a  woman,  after  entering  into  a  contract  to  marry,  but 
before  the  marriage,  made,  without  her  intended  husband's 
knowledge,  a  disposition  of  any  of  her  real  or  personal  estate, 
to  the  prejudice  of  his  interest  in  her  estate  on  marriage, 
such  disposition  was  liable  to  be  afterwards  set  aside  at  his 
instance,  as  a  fraud  upon  his  marital  rights//)  But,  as  will 
be  seen,  where  the  Married  Women's   Property  Act,  1882, 

(a)  See  Dolphin  v.  Aylward,  U  R.  4  H.  L.  486,  23  L.  T.  636.  The 
voluntary  conveyance  will,  however,  be  defeated  to  the  extent  only  that  is 
necessaiy  to  give  effect  to  the  conveyance  for  value  :  ibid. 

(6)  Sug.,  V.  &  P.  719,  720,  and  cases  there  cited  ;  Noyes  v.  Paterson  [1894], 
3  Ch.  267. 

(c)  56  &  57  Vict.  0.  21  ;  passed  29th  June  1893. 

id)  45  &  46  Vict.  c.  75. 

(e)  See  post,  ch.  7,  s.  1. 

(/)  Countess  of  jS'tratkmore  v.  Bowes,  1  Ves.  22  ;  S.C.  and  notes  thereto, 
1  Lead.  Cas.  Eq.  471. 
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applies,  marriage  gives  the  husband  no  interest  in  his  wife's 
estate ;  and  she  may  therefore  dispose  of  it,  either  before  or 
after  the  marriage,  without  his  knowledge  or  consent.  (^) 

Voidable  in  Alienations    whereby    Forfeitures    are   incurred. — Certain 

certain  cases,  alienations  are  voidable,  in  that  they  render  the  estate 
alienated  liable  to  forfeiture.  The  cases  in  which  an  aliena- 
tion may  have  this  effect  are  noticed  in  other  pages  of  this 
work  ;  (A)  and  forfeiture  generally  is  considered  in  a  subse- 
quent chapter,  (t) 

{g)  See  post,  pp.  432,  477. 

(/t)  See  ante,  pp.  54,  74,  101,  aiid^osi,  p.  462,  497. 

(i)  Seepas^,  ch.  10. 


CHAPTER  III. 

ALIENATION  INTER  VIVOS. 

The  instruments  by  which  estates  and  interests  in  land  are  Assurances,  or 
alienated   inter  vivos,  are  called,  generally,  'assurances,'  or,  ^°°^®^*°°®^ 
more  commonly,  '  conveyances.'     These  instruments  are  con- 
sidered in  the  present  chapter  with  reference  to  (1st)  their 
forms,  and  (2ndly)  their  construction,  or  interpretation. 

Sect.  I. — Forms  of  Conveya^'ces. 

Classification. — Various  forms  of  conveyances  are  used  in  Three  classes, 
alienation  inter  vivos ;  the  form  or  forms  that  may  be  adopted 
in  any  given  case  depending,  chiefly,  on  the  quality  of  the 
estate  or  interest  intended  to  be  conveyed,  as  being  either 
legal  or  equitable ;  and  also  (if  it  be  a  legal  interest)  on  the 
tenure  of  the  land,  that  is,  whether  it  is  freehold  or  copyhold. 
The  different  forms  of  conveyances  may  be  divided,  according 
to  these  distinctions,  into  three  classes  :  (1)  Conveyances  of 
legal  estates  and  interests  in  land  of  freehold  tenure  ;  (2) 
Conveyances  of  legal  estates  and  interests  in  land  of  copyhold 
tenure  ;  (3)  Conveyances  of  equitable  estates  and  interests  in  - 
land  of  either  tenure. 

Sub- sect.  1. — Conveyances  of  Legal  Estates  and  Interests  in 
Land  of  Freehold  Tenure. 

Classification. — Conveyances  under  this  head  depend  for  Three  claases. 
their  legal  effect  either  on  rules  of  the  common  law,  or  on 
the  operation  of  the  Statute  of  Uses,  or  on  the  provisions  of 
modern  statutes.      Hence  they  may  be  distinguished  as  con- 
veyances at  common  law ;  conveyances  under  the  Statute  of 
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Uses  ;  and  modern  statutory  conveyances ;  and  they  will  be 
here  considered  as  thus  classified.  Since  these  conveyances 
are,  in  most  instances,  necessarily  made  by  deed,  the  nature 
and  provisions  of  deeds  of  conveyance,  generally,  will  also  be 
considered. 

Principal  Conveyances  at  Common  Law. — The  principal  convey- 

convejances  at  a^geg    Qf   i\i[q    class  are  called,  respectively,  '  feoffments  ' ; 

common  law.  i  r  j  r  7 

'  grants  ' ;  '  leases  ' ;  '  assignments  ' ;  '  releases  ' ;  '  surrenders. 

Feoffment  Feoffment. (a) — The  feoffment  is  the  mode  of  conveyance 

defined.  originally  used  for  the  transfer  of  the  seisin,  or  feudal  owner- 

ship in  possession,  of  land.  It  consists  in  '  livery  of  seisin  ' 
— that  is,  a  delivery  of  possession  of  the  land,  made  either  on 
the  land  (livery  in  deed),  or  in  sight  of  it  (livery  in  law) — • 
accompanied  by  words  explanatory  of  the  act  of  livery, 
and  defining  the  estate  intended  to  be  transferred.  The 
transferror  is  called  the  '  feoffor  '  ;  and  the  transferree,  the 
'  feoffee.'(Z') 
Writing  not  The  common  law  did  not  require  writing  in  evidence  of 

essential  for,     ^^  feoffment  :  though,  in  fact,  the  transaction  was  usually 
at  common  .  f, 

law,  evidenced  by  a  '  charter  of  feoffment.'     But,  by  the  Statute 

Alterations  by  ^f  Frauds,  it  was,  in  effect,  provided,  that  all  estates  in 
land  (except  for  certain  terms  not  exceeding  three  years), 
created  by  livery  of  seisin  only,  and  not  put  into  writing 
signed  by  the  parties  so  creating  the  m-me,  or  their  agents 
authorized  by  writing,  should  have  the  effect  of  estates  at 
will  only.(c)  And,  by  the  Real  Property  Act,  1845,  a  feoff- 
ment, other  than  a  feoffment  made  under  a  custom  by  an 
infant,  (d)  is  void  at  law,  unless  evidenced  by  a  deed.(e) 
What  interests  The  feoffment  is  available  only  for  the  transfer  of  estates 
may  pass  by.  accompanied  by  seisin — i.e.,  estates  of  inheritance,  or  for  life, 
in  possession.     But  it  may  pass  an  estate  in  possession,  with 


(a)  From  the  verb  'toenfeof  (feoffare  or  infeudare),  to  give  one  a  feud: 
2  Bl.  Comm.  310. 

(b)  2  Bl.  Comm.  310,  315. 

(c)  29  Car.  II.,  c.  3,  ss.  1,  2. 

{d)  As  to  which,  see  ante,  p.  26,  and^w«^,  p.  484. 

(e)  8  &  9  Vict.  c.  106,  s.  3.  In  cases  to  which  this  enactment  applies,  a 
writing  not  under  seal  will,  if  made  for  valuable  consideration,  have  effect  in 
equity  as  a  contract  for  a  conveyance  of  the  kind  intended. 
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a  remainder  expectant  thereon.  A  freehold  reversion  or 
remainder,  expectant  on  an  estate  for  years,  may  be  conveyed 
by  feoffment ;  for,  in  such  case,  the  seisin  is  in  the  owner  of 
the  expectant  estate.(/) 

Formerly,  a  feoffment — which  differed  in  this  respect  from  Former  tor- 
other  ordinary  modes  of  conveyance — might  have  a  '  tortious  tJon^of^^'^ 
operation,'  by  passing  a 'greater  estate  than  the  feoffor  himself 
had  in  the  land.((/)  Thus,  a  tenant  for  life  or  for  years  might, 
by  feoffment,  convey  the  fee  simple.  The  estate  thus  con- 
veyed was,  however,  immediately  forfeitable  to  the  person 
having  the  next  vested  estate  in  remainder  or  reversion  ; 
though  it  would  defeat  a  contingent  remainder  expectant 
on  the  particular  estate,  unless  prevented  from  having  that 
effect,  by  means  of  a  limitation  to  trustees  to  preserve  con- 
tingent remainders.(7i)  But  this  peculiarity  of  a  feoffment 
was  abolished  by  the  Real  Property  Act,  1845.(i) 

The    feoffment    has   long   since    been   superseded,  as  an  Disuse  of  feoff- 
ordinary  mode  of   conveyance,  by  other  conveyances,   that  ™^°  ' 
take   effect  without  livery  of  seisin.      It   is  now  employed 
only  for  the   conveyance  of  land  by  an  infant,  under  the 
custom  of  gavelkind  ;  {j)  in  which  case  it  is  the  only  mode 
of  conveyance  applicable. 

Grant.QS) — A  grant,  at    common   law,  is  a   conveyance  Grant  defined. 
whereby  an  interest,  other  than  an  estate  in  possession  in  ^^^    requisite 
land,  may  be  transferred.      It  must  be  made  by  deed ;  but 
no  ceremony  of  transfer,  beyond  the  execution  of  the  deed, 
is  required. 

This  conveyance  was  applicable,  at  common  law,  only  to  What  interests 
interests  that  are  not  accompanied  by  the  seisin  of  land,  as  ^^L^  \^S^' 
estates  of  freehold  in  expectancy,  rights  of  common,  rents, 
rent-charges,    easements,  advowsons,  seignories,  &c.      Such 
interests   were  hence  said  to  '  lie  in  grant,'  and  were  thus 


(/)  2  Bl.  Comm.  314  ;  4  Cruise,  t.  32,  c.  4,  s.  21  ;  Burton,  §  22  ;  see  ante, 
p.  114. 

{g)  Fines  and  recoveries  had  a  similar  operation  in  somie  cases. 

(A)  4  Cruise,  t.  32,  c.  4.  bs.  30-32  ;  Co.  Litt.  327  b  ;  see  ante,  p.  136. 

(t)  8  &  9  Vict.  c.  106;  s.  4. 

{j)  Ante,^T^.  26,  aniposf,  p.  484. 

{h)  As  to  royal  grants,  or  grants  made  bv  the  Crown,  by  charter  or  letters 
patent,  see  2  Bl.  Comm.  346  ;  1  Steph.  Comm.  ch.  21. 
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distinguished  from  estates  that  *  lay  in  livery,'  that  is,  estates 
transferable  by  livery  of  seisin.  Bnt,  as  will  be  seen,  the 
deed  of  grant  has  been,  by  statute,  made  available  for  the 
conveyance  of  freehold  estates  in  possession.(Z) 


How  made. 


Lease  defined.  Lease. — A  lease  is  a  conveyance  whereby  an  estate  for 
years,  or  at  will,  is  granted  by  a  person  who  has  a  greater 
estate  in  the  subject  of  the  conveyance.  A  conveyance  of  a 
life  estate  in  land,  also,  is  sometimes  called  a  '  lease  for  life  * 
— at  least  where  the  estate  is  granted  at  a  rent.(m) 

A  lease  of  land  for  a  term  of  years,  or  for  an  estate  at  will, 
is  made,  at  common  law,  by  a  grant  of  the  land  for  the  term  or 
estate  intended  to  be  created,  followed  by  entry  of  the  lessee 
upon  the  land.  Until  such  entry,  the  lessee,  as  has  been  seen, 
has  merely  an  interesse  termini,  whether  the  lease  be  intended 
to  have  effect  immediately,  or  iji  futuro.{n)  A  lease  of  an 
interest  lying  in  grant,  however,  takes  effect  by  force  of  the 
grant  merely. (o) 

At  common  law,  a  deed  was  required  in  the  creation  of 
a  term  of  years,  only  where  the  subject  of  demise  was  an 

Alterations  by  interest  lying  in  grant.(^)  A  lease  of  land  for  any  term  of 
years  might  be  made  by  verbal  demise.  But,  under  a  pro- 
vision of  the  Statute  of  Frauds,  already  mentioned,  leases  not 
put  into  writing,  signed  by  the  parties  making  the  same  or 
their  agents  authorized  by  writing,  were  to  have  the  eflfect 
of  estates  at  will  only — an  exception  being  made,  however, 
of  leases  not  exceeding  three  years  from  the  making  thereof, 
at  a  rent  of  at  least  two-thirds  of  the  full  improved  value  of 
the  subject  of  the  demise.(5)  And  by  the  Real  Property 
Act,  1845,  a  lease  required  by  law  to  be  in  writing  is  (if 
made  after  the  1  st  October  1 845)  void  at  law,  unless  made 
by  deed.(?')      Hence,  the  only  leases  that  can  be  made  other- 


Writing  not 
required  at 
common  law 


{I)  2  Bl.  Comm.  317.     See  ante,  p.  17,  and^o«^,  p.  359. 

(m)  See  ante,  p.  63,  note  (v). 

(n)  See  ante,  p.  89.     But  where  the  lease  takes  effect  by  operation  of  the 
Statute  of  Uses,  entry  is  not  necessary :  see  ante,  p.  89,  &n^post,  p.  355. 

(o)  Co.  Litt.  49  a  ;  Ecclesiastical  Commissioners  v.  Treemer  [1893],  1  Ch.  166. 

(^j)  Co.  Litt.  49  a  ;  2  Piatt,  Leases,  1  ;  Duke  of  Somerset  v.  Foijwell,  5  B.  &C. 
875,  882.     As  to  what  interests  lie  in  grant,  see  supra. 

(2)  29  Car.  IL,  c.  3,  ss.  1,  2  ;  see  ante,  p.  344. 

(r)  8  &  9  Vict.  c.  106,  s.  3. 
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wise  than  by  deed  are  leases  for  terms  not  exceeding  three 
years  from  the  time  of  their  creation,  at  rents  of  two-thirds, 
at  least,  of  the  improved  value,  and  grants  of  estates  at  will ; 
and  these  may  be  made  by  parol. 

An  instrument  intended  as  a  lease,  but  not  made  by  deed,  Where  in- 
and  for  that  reason  void  at  law  under  the  Act  last  mentioned,  ^^^^  effect  as 
may  nevertheless  operate  as  an  agreement  to  grant  a  lease,  an  agreement 
of  which  specific  performance  will   be  enforced.(s)      Under  /°^  ^  ^^  ' 
an  agreement  for  a  lease,  the  intended   lessee   has   not,  at 
law,  an  interesse  termini^  or  other  interest  in  the  land,  but 
has  merely  a  right  to  a  grant  of  the  lease.      If,  however,  he  Effect  of 
enters  into  possession   with  the  consent  of  the  lessor,  his  possession 

1  •       1  p  /  \    1     1 T  under  such  an 

position  at  law  is  that  of  a  yearly  tenant,(^)  holding  upon  agreement, 
the  terms  of  the  agreement,  as  to  rent,  &c.  But  it  has 
been  held  that,  by  the  rules  of  equity,  he  has  possession 
under  the  agreement,  upon  the  same  terms  as  if  the  lease 
had  been  granted ;  (u)  provided,  at  least,  the  right  to  claim 
specific  performance  of  the  agreement  has  not  been  lost.(i;) 

Assignment. — Assignment,  in  a  wide  sense,  means  any  Assignment 
conveyance  of  an  interest ;  but,  in  practice,  the  term  is  ^^^^s^- 
commonly  used  to  denote  a  conveyance  of  an  estate  for 
years,  or  other  chattel  interest  (including  an  interesse  termini^, 
previously  created.  An  assignment,  in  this  sense,  differs 
from  a  lease,  in  that  the  assignor  does  not  reserve  to  himself 
a  reversion,  but  parts  with  his  whole  estate  or  interest.(?/;) 
A  conveyance  by  a  lessee  of  the  whole  term  vested  in  him 
is,  in  effect,  an  assignment,  though  it  be  expressed  to  be  an 
underlease ;  (x)   while,  on  the  other  hand,  a  conveyance  of  a 


(«)  Parher  v.  Tasirell,  2  De  G.  &■  J.  559,  27  L.  J.  Cli.  812  ;  and  see  ante, 
p.  344,  note  (e).  As  to  distinction  between  a  lease  in  writing  not  under  seal, 
and  agreement  for  a  lease,  see  5  pt.  1  Davidson,  Conv.  1-18,  and  cases  there 
cited. 

(t)  Doe  il.  ll'ujye  v.  Bell,  5  T.  11.  471,  2  S.  L.  C.  116. 

(m)  See  per  Jessel,  M.R.,  in  Walsh  v.  Lomhdale.  21  Ch.  1).  9,  14,  15, 
52  L.  J.  Ch.  2,  46  L.  T.  858,  31  W.  R,  109  ;  Furnesn  v.  Bond,  \V.  S.  1888, 
p.  78  ;  Lowtlitr  v.  Hearer,  41  Ch.  D.  248,  264,  58  L.  J.  <  'h.  482,  60  L.  T.  310, 
37  W.  K.  465. 

(t?)  Coatsicorth  v.  Johnson,  55  L.  J.  C.  L.  220  ;  Sicahi  v.  Ayres,  20  Q.  B.  D. 
585,  21  Q.  B.  D.  289,  57  L.  J.  C.  L.  428,  36  W.  E.  798. 

(w)  2  Bl.  Comm.  326  ;  4  Cruise,  t.  32,  c.  7,  s.  15. 

{x)  Farmenter  v.  Wehhtr,  8  Taunt.  593  ;  Beardman  v.  Wilson,  L.  I?.  4 
0.  P.  57,  38  L.  J.  C.  L.  (C  P.)  91.  19  L.  T.  282,  17  W.  U.  54. 
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part  only   of  the   original  term  is,  in  law,  an  underlease, 
though  expressed  to  be  an  assignment. (i/) 
Writing  not  At  common  law,  assignments  of  chattel  interests  in  land, 

necessary  for,  g^g  distinguished  from  interests  in  objects  lying  in  grant,(2:) 
law.  Altera-  might  be  made  without  deed  or  other  writing.  But,  by  the 
statute^  Statute  of  Frauds,  a  deed  or  note  in  writing,  signed  by  the 

assignor  or  his  agent  authorized  in  writing,  was  made  essen- 
tial to  the  assignment  (otherwise  than  by  operation  of  law) 
of  a  term  of  years,  or  other  chattel  interest,  in  land  of  free- 
hold tenure.(«)  And,  by  the  Eeal  Property  Act,  1845,  an 
assignment  of  a  chattel  interest,  in  land  of  freehold  tenure, 
is  void  at  law,  unless  made  by  deed.(Z*) 

Release  Release. — A  release  is  a  conveyance  of  an  estate  or  interest 

defined.  j^  land,  not  involving  transfer  of  possession,  to  a  person  who 

already  has  a  vested  estate  in  the  same  land ;  the  estate  or 
interest  conveyed  being  thereby  expressed  to  be  released,  or 
relinquished,  by  the  releasor  (the  party  making  the  convey- 

Deed  required  ance)  to  the  releasee  (the  party  to  whom  it  is  made).(c)  For 
this  conveyance,  a  deed  is  required  by  the  common  law  ;  (d) 
but  the  interest  conveyed  passes  to  the  releasee  by  force  of 
the  deed  alone,  without  any  further  act  or  ceremony — even 
where  the  release  is  deemed  to  transfer  the  seisin,  as  in  the 
case  of  a  release  of  the  reversion  in  fee  simple  to  a  tenant 
for  years,  (e) 

Cases  in  which       This  mode  of  conveyance  is  applicable  in  various  cases. 

release  iB  Thus,  the  conveyance  of  an  estate  in  expectancy  in  land  to 
applicable.  •'       .  . 

the  owner  of  a  prior  vested  estate  in  the  same  land,  where 

both  estates  are  created  by  the  same  instrument,  is  properly 

made  by  deed  of  release. (/)    So,  a  conveyance  of  an  undivided 

share  in  land  by  a  joint  tenant   to  his   co-tenant  should  be 

made  by  release,  since  the  alienee  is  deemed  to  be  in  posses- 


(y)  Iliclcs  V.  Doicniny,  1  Ld.  Rajm.  99  ;  Cottee  v.  liicliardson,  7  Ex.  143. 

{z)  See  ante,  p.  345. 

(a)  29Ch.  2,  c.  3,  s.  3. 

(&)  8  &  9  Vict.  c.  106.  s.  3.  See  Hartaluyrue  v.  Watson,  5  Bing.  N  C.  477. 
As  to  the  eflect  in  equity  of  a  writing  not  under  seal  in  such  case,  see  ante, 
p.  344,  note  (c). 

(c)  2  Bl.  Coram.  324  ;  Burton,  §§  44-57. 

(d)  Co.  Litt.  264  b. 

(e)  2  Bl.  Coram.  324. 

(/)  See  2  Bl.  Coram.  324  ;  Burton,  §§  50-54.     See  ante,  p.  129. 
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sion  of  the  whole  land.  A  coparcener  may  also  release  her 
undivided  share  to  her  companion  ;  but  a  release  cannot  be 
made  by  one  tenant  in  common  to  the  other.  (^)  A  release 
is  also  applicable  to  the  extinguishment  of  any  right  in 
land  inferior  to  ownership,  for  the  benefit  of  the  owner  of 
the  land.  Thus,  a  power  of  alienation,  right  of  common, 
rent,  tithe  rent-charge,  or  easement  may  be  extinguished 
by  its  release  to  the  owner  of  the  land  in  which  the  right 
exists.  (A) 

It  seems  that,  in  early  times,  a  release  was  occasionally  Lease  and 

employed,  in  connection  with  a  lease  for  years,  for  the  pur-  release  at 

\.  p       .  -  ,  .  .  ,      common  law. 

pose  of  transferring  an  estate  of  freehold  m  possession,  with- 
out livery  of  seisin  ;  the  land  being  first  demised  to  the 
alienee  for  a  term  of  years,  and  the  freehold  in  reversion, 
expectant  on  the  lease,  being  released  to  him,  after  he  had 
entered  on  the  land  by  virtue  of  the  lease  ;  whereby  he 
acquired  the  freehold  in  possession.  This  mode  of  convey- 
ance, as  simplified  by  the  operation  of  the  Statute  of  Uses, 
became  in  later  times,  as  will  be  seen,  the  ordinary  mode  of 
conveyance  of  estates  of  fTeehold.(i) 

Surrender. — A  surrender  is  a  conveyance  of  an  estate  for  Surrender, 
life  or  years  in  possession  to  a  person  who  has  a  greater 
estate  in  immediate  remainder  or  reversion,  in  which  the 
estate  conveyed  may  merge  ;  (y)  the  estate  being  thereby 
expressed  to  be  surrendered,  or  yielded  up,  by  the  surren- 
deror (the  party  making  the  conveyance)  to  the  surrenderee 
(the  person  to  whom  it  is  made).  It  takes  eiFect  by  such 
relinquishment  merely;  the  estate  conveyed  merging  there- 
upon in  the  remainder  or  reversion,  without  delivery  of 
possession. (A;)  And,  at  common  law,  a  surrender  might,  in 
every  case,  be  made  without  deed  or  other  writing.  But, 
by  the  Statute  of  Frauds,  it  was,  in  effect,  enacted  that  an 
estate  in  land  of  freehold  tenure  should  not  be  surrendered 
(unless  by  operation  of  law),  otherwise  than  by  deed  or  note 

{g)  Co.  Litt.  169  a  ;  2  Prest.,  Abstr.  61  ;  Burton,  §  317.     See  ante,  p.  160. 

(h)  See  4  Cruise,  t.  32,  c.  6,  s.  39  ;  Burton,  §§  1006,  1123,  1142. 

(i)  2  Sand.,  Uses,  74. 

{■])  As  to  merger,   and  that  a   surrender  does  not  affect    an    underlease 
previously  granted  by  the  surrenderor,  see  ante,  pp.  129,  130. 

{k)  2  Bl.  Coram.  325 ;  Burton,  §  751  ;  4  Crsise,  t.  32,  c.  7,  s.  1. 
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Implied 
surrender. 


in  writing  signed  by  the  surrenderor,  or  his  agent  authorized 
in  writing.(/)  And,  by  the  Real  Property  Act,  1845,  a 
surrender  in  writing  of  an  interest  in  land  of  freehold 
tenure — not  being  an  interest  which  might  by  law  have 
been  created  without  writing — is  void  at  law,  unless  made 
by  deed.(m) 

An  estate  for  years  may,  however,  be  extinguished  by  an 
implied  surrender,  or  '  surrender  in  law.'  This  occurs  where 
a  lessee  accepts  from  his  lessor  a  lease  for  a  new  term,  to 
commence  before  the  expiration  of  the  previous  term ;  in 
such  case,  the  previous  term  is  deemed  to  be  surrendered. 
And  if,  before  the  expiration  of  the  term,  the  lessor  grants 
to  a  third  person  a  lease,  to  commence  immediately,  and  the 
lessee  assents  thereto,  and  gives  up  possession  to  the  new 
lessee,  a  surrender  of  the  previous  term  is  implied. (tj) 


Exchange.  Other    Conveyances   at    Comr/wn    Zavj. — Conveyances  at 

common  law  include,  also,  the  following ;  which,  however, 
are  seldom  used  in  modem  practice :  An  Exchange,  which 
is  a  mutual  conveyance  of  estates  or  interests  similar  in 
quantity,  the  one  in  consideration  of  the  other.  It  is  within 
the  provision  of  the  Statute  of  Frauds,  requiring  writing  in 
the  creation  of  estates ;  and  by  the  Real  Property  Act,  1845, 
it  must  (unless  it  be  an  exchange  of  copyholds)  be  made  by 
deed.(o)      Exchanges    are   now   usually  effected    by  mutual 

Partition.  deeds  of  grant. — A  Partition  between  coparceners,  which, 
prior  to  the  Statute  of  Frauds,  might  be  made  by  parol 
agreement ;  (p)  but  by  the  Real  Property  Act,  1845,  a  deed 
(except  in  the  case  of  a  partition  of  copyholds)  is  essential 
to  its  validity. (g)     It  is  now  usually  made  by  mutual  deeds 


(I)  29  Car.  IL,  c.  3,  s,  3. 

(to)  8  &  9  Vict.  c.  106,  s.  3.  As  to  the  effect  in  equity  of  a  writing  not  under 
seal  in  such  case,  see  ante,  p.  344,  note  (e). 

(n)  Burton,  §  904  ;  Walker  v.  Ricliardaon,  2  M.  &  W.  882  ;  Lyon  v.  Meed, 
13  M.  &  W  285  ;  Davison  v.  Gent,  1  H.  &  N.  744  ;  Wallis  v.  Hands  [1893], 
2  Ch.  76.  An  estate  for  life  also  may,  it  is  said,  be  extinguished  by  a  surrender 
in  law,  arising  from  the  grant  of  a  new  estate :  Burton,  §  904  (re) ;  Shep. 
Touch.  301. 

(o)  2  Bl.  Comm.  323  ;  29  Car.  2.  c.  3,  ss.  1,  3  ;  8  &  9  Vict.  c.  106,  s.  3  ;  see 
ante,  p.  344,  note  (c). 

( p)  2  Bl.  Comm.  324.  But  for  partition  between  joint-tenants  or  tenants  in 
common,  a  deed  was  necessary,  even  at  common  law  :  ibid, 

(q)  8  &  9  Vict.  c.  106,  8.  3  ;  see  ante,  p.  344,  note  (e). 


ALIENATION    INTER   VIVOS.  351 

of  grant. — A  Bargain  and  Sale  at  common  law,  which  is  a  Bargain  and 
conveyance  made  in  exercise  of  a  common  law  power  of  alien- 
ation — usnally  in  the  case  of  a  sale  by  executors,  under  a 
testamentary  power  to  sell  the  testator's  land  for  payment  of 
debts  or  legacies  (?-) — and  is  available  only  for  that  purpose. 
It  is  commonly  made  by  deed ;  but  a  deed  is  not  necessary, 
unless  required  by  the  terms  of  the  power.(s)      It  is  distinct 
from  the  conveyance  under  the  Statute  of  Uses  called  bargain 
and  sale.(^) — A  Confirmation,  which  is   a  deed  whereby  a  Confirmation, 
voidable  estate  or  interest  is  established,  or  made  unavoid- 
able. (?i) — A  Defeasance,  which  is  a  deed  containing  a  condition  Defeasance. 
of  re-entry,  whereby  an  estate  conveyed  by  another  instru- 
ment may  be  defeated,  (-y) 

Conveyances  under  the  Statute  of  Uses. — In  addition  The  Statute 
to  the   application  of  the  Statute  of  Uses  to  limitations  of  Lotion  and 
executory  interests  and  equitable  estates,(vy)  that  statute  had  forms  of 
important  effects  as  regards  the  operation  of  conveyances  of  °°°^^^*°°^^' 
estates  and  interests  to  which  it  applied,  and  the  forms  of 
such  conveyances.     The  effects  of  the  Statute  will  be  here 
considered  with  reference  to  (i.)  the  operation  of  such  con- 
veyances, and  (ii.)  their  forms. 

(l)  Operation  of  ConveyaTices  2mder  the  Statute. — Although,  Implied  uses 
before  the  Statute  of  Uses,  a  use  was,  in  general,  created  by  g^a^tute* 
express  declaration, («)  it  might,  under  some  circumstances, 
arise  by  implication.  If  a  conveyance  were  made  of  the  legal 
estate  in  land,  without  valuable  consideration  for  the  transfer, 
and  without  a  declaration  of  use  in  favour  of  the  alienee  or 
a  third  person,  the  alienor  was,  in  equity,  presumed  to  have 
intended  that  the  land  should  be  held  to  his  own  use  ;  and 
a  use  was,  accordingly,  implied  in  his  favour — or,  in  other 
words,  the  alienee  held  to  the  use  of  the  alienor  as  equitable 

(r)  As  to  common  law  powers,  see  ante,  p.  203. 

(s)  3  Prest.,  Abstr.  112,  113  ;  2  pt.  1  Davidson,  Conv.  179;  2  Sand.,  Uses,  69. 

(t)  As  to  which,  see  post,  p.  356. 

{u)  2  Bl.  Comm.  325. 

(v)  2  Bl.  Comm.  327.     In  modern  practice,  a  condition  of  re-entry  is  usually 
contained  in  the  conyeyance  of  the  estate  to  which  the  condition  applies. 

{w)  As  to  the  effects  of  the  Statute  in  these  respects,  see  awfe,  pp.  146,  172. 

(af)  See  ante,  p.  144. 
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Resulting  use.  Owner.  To  rebut  this  presumption  of  a  '  resulting  use '  (as  a 
use  thus  returning  to  the  alienor  was  called),  it  was  necessary 
that  the  conveyance  should  contain  an  express  declaration  of 
use,  made  by  the  land  being  stated  to  be  conveyed  either  to 
and,  '  to  the  use  of '  the  alienee,  or  to  the  alienee  '  to  the 
use  of '  some  other  person,  as  equitable  owner ;  according  to 
the  alienor's  intention.  If,  however,  the  conveyance  was 
made  for  valuable  consideration,  no  presumption  was  made 
in  the  alienor's  favour,  and  therefore  no  declaration  of  use 
was  necessary,  (a/) 

Resulting  uses        Upon   the   passing  of  the  Statute  of  Uses,  these  rules 

since  the  became  applicable  to  uses  as  legal  estates.     Hence,  since  the 

Statute,  where  ^  .       -^  i        ,  ,.   ,    •      ,i         ,-  •         • 

no  use  btatute,  it  has  been  essential,  m  the  alienation  xnter  vivos  ot 

declared.  legal  estates  and  interests  within  the  Statute,  that  the  con- 
veyance be  expressed  to  be  made  to  and  '  to  the  use  of  the 
alienee,  or  to  a  third  person,  'to  the  use  of  the  alienee; 
unless  the  conveyance  be  made  for  valuable  consideration. 
For  otherwise,  a  resulting  use  will  arise  in  favour  of  the 
alienor,  as  before  the  statute  ;  and  (since  the  legal  estate  is 
annexed  to  the  use)  the  conveyance  will  be  a  nullity.(;s) 
Resulting  use  Moreover,  if  a  conveyance  be  made  to  one  person,  to  hold 
where  use  to  the  use  of  another,  and  the  estate  of  which  the  use  is 
declared  is  of  less  extent  than  that  given  to  the  first  person 
— as  where  the  fee  simple  is  limited  to  A.,  to  hold  to  the  use 
of  B.  for  his  life — the  legal  ownership  vests  in  the  cestui  que 
iise  to  the  extent  only  of  the  estate  defined  by  the  declaration 
of  use ;  and,  subject  to  that  estate,  the  use  (or  legal  owner- 
ship) results  to  the  alienor.  Hence,  in  the  above  example, 
the  fee  simple,  subject  to  B.'s  life  estate,  results  to  the 
alienor.  And  this  rule  applies  wherever  the  uses  declared 
are  not  commensurate  with  the  estate  expressed  to  be  limited 
to  the  person  who  holds  to  the  uses.  That  person  does  not 
himself  acquire  any  estate  or  interest,  unless  a  use  is  declared, 
or  is  to  be  implied  (from  his  having  given  valuable  consi- 
deration), in  his  favour.  Subject  to  any  uses  arising  by 
declaration  or  implication  in  favour  of  others,  the  use  results 
in  every  case  to  the  alienor,  (a) 


(y)  1  Sand.,  Uses,  60 ;  Burton,  §  126. 
(z)  1  Sand.,  Uses,  97  et  aeq. 
(a)  Ibid.  101,  102,  103. 
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Again,  inasmucli  as  the  Statute  of  Uses  annexes  tae  legal  Transfer  of 
ownership  to  the  use,  it  follows  that  an  estate  or  interest  a^edara^ion^of^ 
within  the  Statute  may  be  alienated  by  means,  merely,  of  a  use. 
declaration  or  implication  of  a  use  in  favour  of  the  alienee. 
Hence,  livery  of  seisin,  or  (in  the  case  of  an  estate  for  years) 
entry  by  the  alienee — which,  at  common  law,  as  has  been 
seen,  was  required  for  the  conveyance  of  an  estate  in  posses- 
sion— is  not  needed  for  this  purpose,  where  the  conveyance 
takes  effect  under  the  Statute. 

Again,  various  limitations  that  would  not  be  effectual  in  Limitationa 
conveyances  at  common  law,  are  valid  in  conveyances  under  ^^^^*  g^^f  L 
the  Statute  of  Uses.      Thus,  as  has  been  seen,  conveyances  of  Uses. 
inter  vivos  of  the  legal  estate  in  freeholds,  by  way  of  exe-  intCTests^^'refer 
cutory  interest — including  limitations  in  joint  tenancy,  under  vivos. 
which  the  co-tenants  take  their  respective  shares  at  different 
times,  and  limitations  taking  effect  by  the  exercise  of  powers 
of  appointment  or  powers  of  revocation  (V) — are  valid  only 
by  the  operation  of  the  Statute  of  Uses. 

So  also,  under  the  Statute  of  Uses,  the  alienor  may  convey  Limitation  to 
to  the  use  of  himself  and  another  person  jointly ;  or  to  the  another^" 
use  of  himself  for  a  particular  estate,  with  remainder  to  the 
use  of  another,  as  where  A.  conveys  to  the  use  of  himself  for 
life,*with  remainder  to  the  use  of  B.  in  fee  simple  ;  or  to 
the  use  of  another  for  a  particular  estate  with  remainder  to 
himself,  as  where  A.  conveys  to  the  use  of  B.  for  life,  with 
remainder  to  the  use  of  A.   in  fee  simple.      Each  of  these 
limitations  may  be  effected  by  means  of  a  conveyance  by  the 
alienor  to   some  other   person,  to   hold  to  the  use  or  uses 
intended  to  be  created.     And  with  respect  to  the  first,  viz.,  Conveyancing 
a  limitation  to  the  alienor  jointly  with  another,  this  may  now  ^^'  '^^  •  ^ 
be  effected,  in  the  case  of  freehold  land,  under  a  provision  of 
the  Conveyancing  and  Law  of  Property  Act,  1881,  by  means 
of  a  conveyance  by  the  alienor  direct  to  the  use  of  himself 
and   the  other  person  jointly. (c)       At  common  law,   since 
a    person    could    not    convey  to   himself,  two  conveyances 
were  necessary   in    each    of    the    above  cases — the  first,  a 
conveyance   by  A.  to  a  third  person ;    and    the  second,  a 


(6)  See  ante,  pp.  146,  151, 1J>2,  156. 

(c)  44  &  45  Vict.  c.  41,  s.  50.     As  to  the  limitation  of  chattels  real  to  the 
alienor  jointly  with  another,  see  post,  p.  360. 
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conveyance  by  that  person  to   A.  and  B.,  or  to  A.  with  re- 
mainder to  B.,  or  to  B,  with  remainder  to  A.(d) 
Conveyances         Moreover,  under  the  Statute  of  Uses,  a  conveyance  may  be 
band^nd  wife  ^^^®  ^^  a  person,  to  the  use  of  the  alienor's  husband  or  wife  ; 
Conveyancing    and  under  the  provision,  above  mentioned,  of  the  Conveyan- 
^^        '       cing  and  Law  of  Property  Act,  1881,  the  husband  may  now 
convey  direct  to  the  use  of  the  wife,  or  the  wife  direct  to 
the  use  of  the  husband,  either  alone  or  jointly  with  another 
person. (e)     At  common  law — since  husband  and  wife  were 
regarded  as  being,  in  some  respects,  the  same  person — two 
conveyances  were  required  for  this  transaction  also ;  a  con- 
veyance by  the  alienor  to  a  third  person,  and  a  conveyance 
by  that  person  to  the  husband  or  wife.(/) 
Effect  of  limi-        It  will  be  observed  that,  by  the  terms  of  the  Statute  of 
and°to  the  use  Uses,  its  application  is  confined  to  cases  in  which  a  person 
of  the  alienee,  is  seised  to  the  use  of  any  other  person  or  persons.(^)    Hence, 
though  a  limitation  to  A.  and  his  heirs,  to  the  use  of  A.  and 
his  heirs,  vests  both  the  legal  and  the  beneficial  interest  in 
A.,  he  does  not,  under  this  limitation,  acquire  the  estate  by 
the  operation  of  the  Statute,  but  is  deemed  to  take  by  the 
common  law  ;  since  the  effect  of  the  limitation  would  have 
been  the  same  before  the  Statute.     Nevertheless,  a  use  so 
limited  has,  in  general,   the  same  characteristics  as  a   use 
executed  by  the  Statute.       Thus,  a  limitation  to  A.,  to  hold 
to  the  use  of  A.,  in  trust  for  B.,  is  a  use  upon  a  use,  giving 
B.  a  merely  equitable  estate.(A)     In  modern  practice,  the 
legal  estate  is  usually  conveyed  by  a  limitation  *  unto  and  to 
the  use  of  '  the  alienee. 
Estate  of  ces^m      Under  a  limitation  to  a  person,  to  the  use  of  another,  the 
exceed  limita-  c^iui  que  use  cannot  take  an  estate  of  greater  extent  than 
tion  to  grantee  that  limited  to  the  person  who  holds  to  his  use.      Thus,  if 

to  USPS 

land  be  conveyed  to  A.  for  life,  to  the  use  of  B.  for  life,  or 
to  the  use  of  B.  and  his  heirs,  B.'s  estate  must  determine  on 
A.'s  death.(z) 

(d)  1  Sand.,  Uses,  134, 135. 

(e)  44  &  45  Vict.  c.  41,  s.  50. 
(/;  1  Sand.,  Uses,  135. 

ig)  27  Hen.  VIII.  c.  10,  s.  1. 

{h)  See  hereon  1  Sand.,  Uses,  43,  89  ;  Webster  v.  Overseers  of  Ashton-under- 
Lyne,  L.  K.  8  C.  P.  281,  306,  42  L.  J.  C.  L.  (C.  P.)  38,  21  W.  R.  171 ;  Peacock 
V.  Eastland,  L.  R.  10  Eq.  17,  39  L.  J.  Ch.  534,  22  L.  T.  706,  18  W.  R.  856. 

(/)  1  Sand.,  Uses,  107. 
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As  to  what  may  be  the  subject  of  a  conveyance  to  uses,  What  interests 
the  words  of  the  Statute  are,  *  honors,  castles,  manors,  lands,  g^t,^^  '°  ^ 
tenements,  rents,  services,  reversions,  remainders,  or  other 
hereditaments.'  These  words  include  every  subject  of  the  law 
of  real  property.(y)  But  as  the  Statute  requires  that  the 
person  holding  to  the  use  be  seised  (either  in  possession  or  in 
expectancy),  an  assignment  of  an  existing  term  of  years  to  a 
person,  to  the  use  of  another,  is  not  ex6cuted  by  the  Statute, 
but  vests  the  legal  estate  in  the  grantee ;  while  the  declara- 
tion of  use  creates  an  equitable  estate  merely.(fc)  If, 
however,  the  fee  simple  be  limited  to  A.  to  the  use  of  B.  for 
a  term  of  years,  the  use  will  be  executed  by  the  Statute; 
for,  in  this  case,  A.  is  seised  to  the  use  of  B.(^) 

By  the  Conveyancing  and  Law  of  Property  Act,  1881,  the  Creation  of 
operation  of  a  limitation  to  uses,  according  to  the  Statute  of  t^^t^of  use ' 
Uses,  has  been  extended  to  a  conveyance  (made  after  the  nuder  Con- 
sist December    1881)  of    freehold  land,  to  the  use  that  a  138^°°"*® 
person  may  have  any  easement,  right,  liberty,  or  privilege 
in,  or  over,  or  with  respect  to,  the  land  or  any  part  thereof,  (m) 
Prior  to  this  enactment,  an  easement,  right  of  common,  or 
other  benefit  or  profit  of  land  apart  from  its  possession, 
could  not  be  thus  created ;  though,  if  already   created,   it 
might  be  conveyed  to  the  use  of  an   alienee,  as  being  a 
hereditament  within   the  Statute,  (ti)      A  rent -charge,  how- 
ever, was  an  exception  to  the  foregoing  rule ;  since  the  Statute 
expressly  provided  for  the  creation  of  a  rent-charge  by   a 
limitation  of  land  to  the  use  that  a  person  should  receive  a 
rent  thereout. (0) 

(ii.)  Forms  of  ConveyciTvces  under  the  Statute, — A  limitation  Uses  decl^^d 
of  an  estate  or  interest  in  fee  or  for  life,  by  a  feoffment  or  I'aV^^Ua- 
other  common   law   conveyance,   may   be    accompanied    ortions- 
followed  by  a  declaration  of  use  of  the  estate  or  interest  so 
limited ;  and  the  legal   estate  will   pass  according  to  the 

(j)  1  Sand.,  Uses,  105,  106. 

(/.;)  See  ante,  pp.  45,  148,  173. 

(0  1  Sand.,  Uses,  106,  275 ;  4  Crnise,  t.  32,  c.  9,  s.  18  ;  Foj^s  case,  Rep. 
pt.  8,  93  b. 

(m)  44  &  45  Vict.  c.  41,  s.  62.  * 

(n)  2  Bl.  Comm.  330. 

(o)  27  Hen.  VIII.,  c.  10,  ss.  4,  5. 
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■without  trans- 
mutation of 
possession. 


declaration.  Thus,  an  estate  in  fee  simple,  may  be  conveyed 
to  A.,  by  means  of  a  feoffment  to  X.  and  his  heirs  to  hold  to 
the  use  of  A.  and  his  heirs.  Or  a  feoffment  may  be  made  to 
X.,  to  hold  to  such  uses  as  he  shall  appoint ;  and  if  X.,  in 
pursuance  of  this  power,  appoints  to  A.,  the  appointment 
operates  as  a  declaration  of  use  in  A.'s  favour,  and  vests  the 
legal  estate  in  him.(j^:>)  Such  limitations  are  said  to  operate 
'  by  transmutation  of  possession,'  inasmuch  as  the  technical 
transfer  of  possession  to  the  person,  who  is  to  hold  to  the 
use  declared,  is  made  by  a  form  of  conveyance  recognized  by 
the  common  la,w.((i)  A  declaration  of  use  in  favour  of  the 
alienee  is  an  essential  part  of  such  a  conveyance,  if  it  be  not 
a  conveyance  for  valuable  consideration  ;  as  otherwise,  under 
the  doctrine  of  resulting  uses,  already  explained,  the  intended 
conveyance  would  be  a  nullity,(r) 

Besides  conveyances  to  uses  operating  by  transmutation 
of  possession,  as  last  described,  there  are  two  forms  of  con- 
veyance that  depend  for  their  effect  wholly  on  the  Statute  of 
Uses.  These  are  called  '  bargain  and  sale,'  and  '  covenant 
to  stand  seised,'  respectively.  They  are  said  to  operate 
'  without  transmutation  of  possession,'  inasmuch  as  they  have 
effect  without  any  such  technical  transfer  of  possession  as 
occurs  in  common  law  conveyances,  (s)  A  third  form  of  con- 
veyance, called  a  '  lease  and  release,'  consists  of  a  bargain  and 
sale  under  the  Statute,  with  a  common  law  conveyance  by 
release  superadded. 


Bax^ain  and 
sale. 


Bargain  and  Sale. — Prior  to  the  Statute  of  Uses,  a  con- 
tract for  the  sale  of  an  estate  gave  rise  to  an  implied  use  in 
favour  of  the  purchaser,  on  payment  of  the  purchase-money  ; 
that  is,  the  vendor  in  such  case  was,  in  equity,  seised  to  the 
use  of  the  purchaser,  until  the  seisin,  or  legal  ownership, 
should  be  duly  conveyed  to  the  latter.  By  the  Statute  of 
Uses,  the  use  so  implied  was  converted  into  a  legal  estate  ; 
and  thus  the  immediate  effect  of  the  Statute  was,  that  a 
mere  contract  of  sale  (which  might  be  made  by  parol)  became 


(p)  See  ante,  205  et  seq.,  210,  212. 

(q)  1  Cruise,  t.  11,  c.  4,  ss.  12,  14 ;  4  Cruise,  t.  32,  c.  9,  s.  2. 

(r)  See  ante,  p.  352.     These  rules  apply  also  to  the  modem  conveyance  by 
statutory  grant ;  see  post,  p.  359. 

(s)  See  references,  note  (q),  supra. 


ALIENATION    INTER   VIVOS.  357 

a  means  whereby  the  legal  estate  might  be  conveyed  without 
livery  of  seisin,  or  other  formal  transfer  of  possession. (^fj 
This  effect  of  the  Statute,  which  probably  had  not  been 
foreseen  by  its  framers,  led  to  the  enactment,  in  the  same 
year,  of  a  Statute  (called  the  Statute  of  Enrolment)  which,  Statute  of 
in  effect,  provided  that  a  bargain  and  sale  of  an  estate  of  enrolment, 
inheritance  or  freehold  should  not  have  any  effect,  unless  it 
were  made  by  deed  indented,  and  enrolled  in  one  of  the 
courts  of  record  at  Westminster,  or  with  the  cvMos  rotulorum 
of  the  county,  within  six  months  next  after  its  date.(w) 
Hence,  a  bargain  and  sale  of  an  estate  of  inheritance  or  for 
life,  to  be  valid  as  a  conveyance  under  the  Statute  of  Uses, 
must  be  made  by  deed  duly  enrolled.  But  since  estates  for 
years  are  not  within  the  Statute  of  Enrolment,  a  bargain  and 
sale  of  such  an  estate  may  be  made  without  enrolment ;  but 
it  must,  of  course,  be  made  in  accordance  with  the  require- 
ments of  the  Statute  of  Frauds  as  to  writing,  and  of  the  Keal 
Property  Act  as  to  a  deed,  in  the  creation  of  an  estate  for 
years.('y) 

A  conveyance  by  bargain  and  sale  must  be  expressed  to  Consideration 
be   made  for  pecuniary   consideration.      A  merely  nominal  g^j^^^"^^*^"^^ 
sum,  however,  is   sufficient ;  and  it  is  immaterial  whether  it 
be  actually  paid  or  Tiot.{w) 

Except  for  the  purpose  of  creating  estates  for  years,  with-  Its  use  in 
out   the   necessity   of   entry  by  the   lessee   as   required   at  P'^*^  ^^^' 
common  law,(a3)  the  bargain  and  sale  has  been  but  little  used 
in  practice. 

Covenant  to  Stand  Seised. — This  conveyance  is,  in  form,  a  Covenant  to 
covenant  (that  is,  a  contract  made  by  deed),  by  the  owner  of  ^  ^^^^  * 
land,  to  stand  seised  thereof  to  the  use  of  another,  in  con- 
sideration of  marriage  or  consanguinity — the  alienee  being 
the  wife,  child,  or  kinsman  of  the  alienor.  Before  the 
Statute  of  Uses,  a  covenant  made  upon  such  a  consideration 
was  held,  in  equity,  to  be  equivalent  to  a  declaration  of  use  ; 
and,  as  the  Statute  executes  the  use,  the  legal  estate  passes, 

(0  2  Sand.,  Uses,  53,  54. 
(m)  27  Hen.  VIII.,  c.  16. 
{v)  Ante,  p.  346. 
(m?)  2  Sand.,  Uses,  56,  57. 
{x)  See  ante,  pp.  89,  346.    • 
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under  the  covenant,  to  the  alienee.  The  conveyance  by 
covenant  to  stand  seised  is  rarely,  if  ever,  employed  in 
modern  practice,  (y) 

Lease  and  Release. — This  mode  of  conveyance  is  based  on 
the  lease  and  release  of  the  common  law,  which  has  been 
already  mentioned  \{z)  and  it  takes  effect  in  the  same  way 
as  that  conveyance,  except  that  entry  under  the  lease  is  not 
necessary.  It  consists  of  two  distinct  instruments,  the  first 
(the  so-called  lease)  being  a  bargain  and  sale  to  the  alienee 
for  a  term  of  years,  in  practice  usually  one  year — which,  by 
the  operation  of  the  Statute  of  Uses,  vests  in  the  alienee  a 
legal  estate  in  possession  for  the  term,  without  any  entry  by 
him  upon  the  land.(«)  This  is  immediately  followed  by  the 
second  instrument,  which  is  a  common  law  release  to  the 
alienee  of  the  alienor's  reversion  expectant  on  the  term  created 
by  the  preceding  bargain  and  sale ;  and  the  alienee  thus 
acquires  the  whole  estate  of  the  alienor.  (&) 

Prior  to  the  introduction  of  the  modern  statutory  modes  of 
conveyance,  by  which  it  has  been  wholly  superseded,  the 
conveyance  by  lease  and  release  was  commonly  employed  for 
the  transfer  of  estates  of  freehold  in  possession,  in  preference 
to  any  of  the  other  modes  of  conveyance.  Its  chief  advan- 
tages— which  were  considered  to  counterbalance  the  incon- 
venience of  a  conveyance  by  two  distinct  instruments — were, 
first,  that  the  estate  was  thereby  transferred  without  livery 
of  seisin,  or  entry  upon  the  land,  as  required  at  common 
law ;  and,  secondly,  that  as  the  bargain  and  sale,  which 
formed  part  of  the  transaction,  passed  an  estate  for  years 
merely,  it  did  not  require  enrolment  under  the  Statute  of 
Enrolment,  (c) 

Modern  Statutory  Conveyances. — The  principal  forms 


(2/)  2  Bl.  Comm.  338  ;  2  Sand.,  Uses,  96. 

(z)  Ante,  p.  349.  (a)  Ante,  p.  356. 

(6)  2  Sand.,  Uses,  74-76  ;  Burton,  §§  148, 149.  The  release  maybe  made  to 
the  use  of  any  person  ;  and  uses  declared  thereby  take  effect  as  in  other  con- 
veyances ;  and,  in  the  absence  of  a  valuable  consideration  or  declaration  of  use, 
the  use  results  to  the  releasor:  2  Sand.,  Uses,  75,  76  ;  and  see  ante,  p.  352. 

(c)  See  supra.     By  the  stat.  4  &  5  Vict.  c.  21,  where  a  release  of  a  freehold 
estate,  executed  before  the  15th  May,  1841,  contains  a  statement,  by  recital  or 
otherwise,  to  the  efl'ect  that  the  lease  or  bargain  and  sale  has  been  duly  executed, 
,  such  statement  is  conclusive  evidence  of  the  fact. 
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of  conveyance  under  this    head  are  the   statutory  release, 
and  the  statutory  grant,  (t?) 

Statutory  Belease. — By  a  statute  of  the  year  1841,(e)  it  Statutory 
was  provided  that  every  instrument,  executed  on  or  after  the  '^'®^^- 
15  th  May  1841,  purporting  to  be  a  release  of  a  freehold 
estate,  and  expressed  to  be  made  in  pursuance  of  that  Act, 
should  take  effect  as  if  a  bargain  and  sale,  or  lease  for  a  year, 
for  giving  efifect  to  the  release,  had  been  executed,  although 
such  bargain  and  sale  or  lease  had  not,  in  fact,  been  executed. 
This  enactment  merely  simplified  the  conveyance  by  lease 
and  release,  by  rendering  the  lease  unnecessary.  The  statu- 
tory release  has  been  superseded,  in  practice,  by  the  statutory 
grant,  next  mentioned. 

Statutory  Grant. — It  has  been  seen  that,  at  common  law,  statutory 
a  grant  by  deed  was  a  mode  of  conveyance  applicable  only  s^a"'- 
to  interests  that  are  not  accompanied  by  the  seisin  of  land.(/) 
But  by  the  Real  Property  Act,  1845,  it  was  provided  that, 
after  the  1st  October  1845,  all  corporeal  hereditaments 
should,  as  regards  the  conveyance  of  the  immediate  freehold 
thereof,  be  deemed  to  lie  in  grant,  as  well  as  in  livery. (^) 
This  enactment  has  made  the  deed  of  grant  available  for  the 
conveyance  of  estates  of  freehold  in  possession — to  which  the 
phrase  '  the  immediate  freehold '  refers ;  while  it  does  not 
afiect  the  feoffment,  or  any  of  the  other  forms  of  conveyance 
previously  existing.  Since  this  Act,  however,  the  deed  of 
grant  has,  in  practice,  superseded  all  the  earlier  modes  of 
conveyance  of  estates  of  freehold. 

The  statutory  grant,  like  a  conveyance  at  common  law.  Application  of 
may  be  made  to  a  use  or  uses,  which  the  Statute  of  Uses  -^^^  ^ 
executes.(A)       And  it  seems  that  this  conveyance  is  subject, 
also,  to  the  rule  that,  unless  the  conveyance  be  made   for 
valuable    consideration,    a    use    or    uses  must    be  declared 


{d)  A  statute  of  the  year  1844  (7  &  8  Vict.  c.  76)  auihorized  the  conveyance 
of  freeholds  '  by  any  deed '  ;  but  this  Act,  after  being  in  operation  during  nine 
months  only,  was  repealed  by  the  stat.  8  &  9  Vict.  c.  106,  s.  1. 

(e)  4  &  5  VicL  c.  21. 

(/)  See  a-nie,  p.  345. 

(^)  8  &  9  Vict.  c.  106,  8.  2. 

(A)  See  ante,  p.  355. 
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thereby,  in  order  to   prevent  the  use  from  resulting  to  the 
grantor.  (^) 

Assignment  of       Other  Statutory  Conveyances. — In  addition  to  the  statutory 
personalty  to    release  and  statutory  ffrant,  the  following  conveyances  (as 

alienor  and  ./     o  '  o  j  \ 

another.  well  as  some  others  that  fall  under  the  head  of  extraordinary 

modes  of   alienation), (y)  depend  for  their  effect  on  modern 

statutes.      An  assignment  of  chattels  real,  or  other  personal 

property,  by  the  assignor    to    himself  and  another  person, 

or  other  persons,  jointly,  may,  by  a  statute  of  the  year  1859, 

be  made  by  the   like   means   whereby  the  assignor  might 

assign  the   same  to   another.(/;)      Prior  to  this  enactment, 

two  instruments  were   required  for  this  purpose,  as  for  a 

similar  conveyance    of   freeholds    prior  to    the    Statute  of 

Uses  ;  (I)  namely,  an  assignment  by  the  assignor  to  a  third 

person,  and  a  re-assignment   by  the   latter  to  the   assignor 

and  his  intended  co-owner. 

Deed  vesting         By  the  Trustee  Act,  1893,  as  has  been  seen,   any  estate 

underTwey-  °^  interest  in  land  subject  to  a  trust  (except  land  of  copy- 

ancing  Act,      hold  tenure,  or  land  held  by  way  of  mortgage),  may  be  vested 

in  the  trustees  thereof,  under  a  deed  appointing  a  new  trustee 

or  discharging  a  retiring  trustee,  by  means  of  a  declaration 

for  that  purpose,  contained  in  the  deed.(m) 

Enlargement  of      By  the  Conveyancing  and  Law  of  Property  Act,  1881,  as 

simple  under     ^^,8  been  seen,  the  fee  simple  expectant  on  a  long  term  of 

A°°^^i8«T'°^  years  may,  under  certain  conditions,  be,  in  effect,  transferred, 

so  as  to  enlarge  the  term  into  a  fee  simple,  by  a  declaration 

made  by  deed,  by  a  person  entitled  to  the  term.(n) 

Divisions  of  Deeds  of  Conveyance  Generally. — Under  this  head  are 

considered  :  (i.)  the  nature  and  requisites  of  deeds  generally ; 
and  (ii.)  the  ordinary  parts  or  clauses  of  deeds  of  conveyance. 

Deed  defined.         (i.)  Nature  and  Requisites  of  Deeds. — A  deed  is  a  writing 

(t)  See  ante,  p.  352  ;  Sand.,  Uses,  77-84. 

(j)  See  ante,  p.  308,  studi  post,  p.  409. 

(h)  22  &  23  Vict,  c.  35,  s.  21.  And  the  Conveyancing  and  Law  of  Property 
Act,  1881,  expressly  makes  dioses  in  action  so  assignable  :  44  &  45  Vict.  c.  41, 
s.  50. 

(1)  See  ante,  p.  353. 

(m)  56  &  57  Vict.  c.  53,  s.  12  ;  see  ante,  p.  189. 

(n)  44  &  45  Vict.  c.  41,  s.  65  ;  see  ante,  p.  108. 
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upon  paper  or  parchment,  sealed  and  deKvered  by  the  person 

or  persons  whose  act  it  is.(o)     In   practice,  it    is  always  Signing. 

signed,  as  well  as  sealed  and  delivered ;  and  signature  seems 

to  be  necessary  where  the  transaction  is  within  any  of  the 

provisions  of    the  Statute    of   Frauds  requiring    a    signed 

writing.(^)     The  acts  of  sealing  and  delivery  constitute  the 

'  execution,'  or  making,  of  the  deed. 

A  deed  may  be  sealed  with  the  seal  of  any  person,  or  any  Sealing. 
kind   of  seal ;  and  the  acknowledgment  of  a  seal  or  wafer 
previously  aflSxed  to  the  instrument — as  by  placing  the  finger 
upon  it  at  the   time    of    delivery — is  equivalent  to  actual 
sealing,  (q) 

The  delivery  of  a  deed,  which  is  the  act  whereby  it  is  Delivery, 
traosf erred  to  the  person  in  whose  favour  it  is  made,  is 
usually  performed  by  the  party  who  delivers  it  uttering  the 
words,  *  I  deliver  this  as  my  act  and  deed,'  and,  at  the  same 
time,  holding  or  touching  the  deed.  But  a  deed  may  be 
delivered  without  words,  or  by  words  without  any  act  of 
delivery,  and  although  (in  the  latter  case)  it  be  retained  by 
the  party  executing  it.(r)  A  deed  takes  effect  only  from  the 
time  of  delivery ;  which  is  presumed  to  be  the  date  (if  any) 
of  the  deed,  unless  the  contrary  appears.(s)  And  if  it  be 
delivered  to  a  person,  to  be  held  by  him  till  some  condition 
be  performed  (as  the  payment  of  a  sum  of  money),  it  does 
not  take  effect  as  a  deed  till  the  condition  is  performed  ; 
and  in  the  meantime  it  is  an  escrow  —  i.e.,  a  scroll  or  Escrow. 
writing,  merely  ;  though  on  performance  of  the  condition, 


(o)  2  Bl.  Conim.  295.  It  may  be  either  written  or  printed,  and  may  be  in 
any  language  :  ibid.  297. 

(p)  29  Car.  II.,  c.  3,  ss.   1,  3,  4,  7,  9  ;  2  Bl.  Comm.  306  ;  EUis  v.  Smith, 

1  Ves.  11.     But  see  1  Shep.  Touch,  by  Prest.  56;  Cooch  v.  Goodman,  2  Q.  B. 
580,597  ;  Aveline  v.  Whisson,  4  Man.  &  Grr.  801. 

(q)  4  Cruise,  t.  32,  c.  2,  s,  80  ;  National  Provincial  Bank  of  England  v. 
Jackson,  33  Ch.  D.  1. 

(r)  Co.  Litt.  36  a  ;  4  Cruise,  t.  32,  c.  2,  ss.  82,  83  ;  Xenos  v.  Wickham,  L.  R. 

2  H.  L.  296,  36  L.  J.  C.  L.  (C.  P.)  313,  16  L.  T.  800,  16  W.  R.  38.    The  deed 
of  a  corporation  aggregate  does  not  need  any  delivery  ;  4  Cruise,  t.  32,  c.  2, 

8.81. 

(»)  4  Cruise,  t.  32,  c.  2,  s.  79  ;  Barton,  §  525.  When  two  deeds  relating  to 
the  same  subject-matter  are  executed  on  the  same  day,  the  Court  will  inquire 
which  was  executed  first ;  but  if  anything  appear  therein  to  show  the  order  in 
which  they  were  intended  to  be  executed,  they  will  be  presumed  to  have  been 
executed  in  that  order,  in  order  to  give  efl'ect  to  the  manifest  intention  :  Gartside 
V.  SUkstone,  cbc,  Co.,  21  Ch.  D.  762,  51  L.  J.  Ch.  828,47  L.T.  76,31  W.R.  36. 
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Reading. 


Attestation. 


Execution  by 
attorney 


it  operates  as  a  deed  from  the  time  of  the  sealing  and 
delivery,  (if) 

A  person  is  entitled  to  read  a  deed — or,  if  he  be  blind  or 
illiterate,  to  have  it  read  to  him — if  he  so  requires,  before  he 
executes  it.(w) 

Attestation  of  a  deed  by  witnesses,  who  subscribe  their 
names,  as  such,  at  the  foot,  or  on  the  back,  of  the  deed,  is 
also  usual;  though  attestation  is  not  essential  to  the  validity 
of  a  deed,  unless  it  be  made  in  exercise  of  a  power  which 
expressly  requires  that  the  execution  be  witnessed,  (v) 

A  person  executing  a  deed  may  appoint  an  agent  to  perform 
the  ceremony  of  execution  on  his  behalf;  but  the  appoint- 
ment must  itself  be  made  by  deed.(w)  The  instrument  by 
which  such  an  appointment  is  made  is  called  a  '  power  of 
attorney.'  The  donee  of  the  power  usually  executes  the  deed  in 
the  name  of  the  donor  of  the  power ;  but  by  the  Conveyancing 
and  Law  of  Property  Act,  1881,  he  may  execute  it  in  his 
own  name,  by  the  donor's  authority. (a;)  At  common  law, 
the  execution  of  a  deed  under  a  power  of  attorney  is  liable 
to  be  invalidated  through  the  revocation  of  the  power  by 
the  donor,  or  his  death,  or  bankruptcy — and,  perhaps,  by  his 
lunacy — before  the  execution  of  the  deed,  although  such  event 
be  unknown  to  the  agent,  or  the  other  parties  to  the  deed  ; 
and  the  marriage  of  a  female  donor  prior  to  the  Married 
Women's  Property  Act,  1882,  had  the  same  effect.(y)  To 
meet  this  difficulty,  to  some  extent,  it  has  been  usual  to  pro- 
vide, in  a  power  of  attorney,  that  the  donor  and  his  successors 
shall  ratify  the  agent's  acts.(2:)  By  the  Conveyancing  and 
Law  of  Property  Act,  1881,  however,  the  agent  is  protected 
from  liability  for  acts  done  by  him  in  ignorance   of  such 


(t)  Co.  Litt.  36  a  ;  Shep.  Touch.  59  ;  4  Cruise,  t.  32,  c.  2,  ss.  86-93  ;  Watldns 
V.  Nash,  L.  R.  20  Eq.  262,  44  L.  J.  Ch.  505,  23  W.  R.  647  ;  Lloyds  Bank  v. 
Bulloch  [1896],  2  Ch.  192. 

(m)  2  Bl,  Comm.  304  ;  Thoroughgood' s  case.  Rep.  pt.  2,  9  a. 

iv)  4  Cruise,  t.  32,  c.  2,  ss.  95-98  ;  Burton,  §§  445,  450.  By  the  Convey- 
ancing and  Law  of  Property  Act,  1881,  on  a  sale  the  purchaser  cannot  require 
that  the  conveyance  be  executed  in  his  pres<mce,  or  in  that  ot  his  solicitor  as 
such,  but  he  may  appoint  a  person  to  attest  the  execution  :  44  &  45  Vict.  c.  41, 
8.  8. 

(m))  Co.  Litt.  48  b. 

{x)  44  &  45  Vict.  c.  41,  s.  46. 

{y)  See  4  Byth.  &  Jarm.,  Conv.  894  et  seq.  (4th  ed.). 

(s)  See  1  pt.  1  Davidson,  Conv.  475  (4th  ed.). 
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revocation  or  termination  of  his  authority  ;  (a)  and  by  the 
Conveyancing  Act,  1882,  validity  is  given,  in  favour  of  a 
purchaser_,  to  acts  done  under  a  power  of  attorney  expressed 
to  be  irrevocable,  and  given  for  valuable  consideration,  not- 
withstanding anything  done  by  the  donor  of  the  power,  or 
his  or  her  death,  marriage,  lunacy,  unsoundness  of  mind,  or 
bankruptcy ;  and  the  same  eflfect  is  given  to  acts  done  under 
a  power  of  attorney  within  a  period  not  exceeding  one  year 
from  its  date,  where  it  is  expressed  to  be  irrevocable  for  that 
period,  and  is  not  given  for  valuable  consideration. (J) 

An  alteration,  erasure,  obliteration,  or  interlineation,  made  Alteration,&c., 
after  the  execution  of  a  deed,  in  a  material  part  of  it,  or  the  '° 
breaking  off  of  its  seal  (if  done  intentionally),  makes  the  deed 
void,  as  regards  the  subsequent  operation  of  any  limitation  or 
covenant  therein,  if  such  act  be  done  by  the  grantee,  or  by  a 
person  holding  the  deed  on  his  behalf. (c)  But,  of  course,  any 
estate,  right,  or  interest,  which  has  been  transferred  by,  or 
has  arisen  under,  the  deed,  previously  to  any  such  alteration, 
&c.,  is  not  affected  thereby.  And  the  validity  of  a  deed  is 
not  affected  by  the  filling  in,  after  execution,  of  the  date,  or 
other  particulars  which  merely  complete  the  provisions  of  the 
deed.(c^)  An  erasure  or  alteration  in  a  deed  is  presumed, 
in  the  absence  of  proof  to  the  contrary,  to  have  been  made 
before  its  execution.(e) 

A  purchaser  of  land  is  entitled  to  require  that  every  Stamps  on 
material  deed  or  document  of  title  to  the  land  be  properly 
stamped  ;(/)  and  any  agreement  to  waive  this  right,  as  regards 
an  instrument  executed  after  the  16th  May,  1888,  is,  by 
statute,  made  void.  Unless  an  instrument  is  stamped  as 
prescribed  by  the  Stamp  Acts,  it  cannot  be  given  in  evidence, 
except  in  criminal  proceedings ;  save  that  it  will  be  admitted 
in  evidence  in  civil  proceedings,  on  payment  of  the  proper 

(a)  44  &  45  Vict.  c.  41,  s.  47  ;  and  see  22  &  23  Vict.  c.  35,  s.  26. 

(6)  45  &  46  Vict.  c.  39,  ss.  8,  9. 

(c)  Mathewson^s  case.  Rep.  pt.  5,  23  a  :  Pigot's  case,  Rep.  pt.  1,  26  b  ;  2  Bl. 
Comm.  308 ;  4  Cruise,  t.  32,  c.  27,  ss.  12-22. 

{d)  Budson  v.  Hevett,  5  Biiig.  368  ;  Aldous  v.  ComioeU,  L.  R.  3  Q.  B.  573, 
37  L.  J.  C.  L.  (Q.  B.)  201,  16  W.  R.  1045. 

(e)  Doe  d.  Tatham  v.  Cattamore,  20  L.  J.  C.  L.  (Q.  B.)  364  ;  4  Cruise,  t.  32, 
c.  27,  8.  14. 

(/)  See  Whiting  to  Loomes,  U  Ch.  D.  822,  17  Ch.  D.  10,  50  L.  J.  CL  463, 
44  L.  T.  721,  29  W.  R.  435  ;  cf.  Ex  -parte  Birkheck  Freehold  Land  Society, 
24  Ch.  D.  119,  52  L.  J.  Ch.  777,  31  W.  R,  716. 
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enrolment  in 
some  cases 


stamp  duty,  together  with  a  pecuniary  penalty.  (^)  But  the 
want  of  a  proper  stamp  does  not  prevent  the  legal  operation 
of  a  deed.(7j) 
Kegistration  or  In  a  few  instances  (referred  to  in  other  chapters)  public  re- 
gistration or  enrolment  of  a  deed  is  essential  to  its  validity  .(il) 
And  by  the  Deeds  of  Arrangement  Act,  1887,  a  deed  of 
arrangement  with  creditors — which,  under  the  Act,  includes 
any  conveyance  of  property  by  a  debtor  for  the  benefit  of  his 
creditors — made  on  or  after  the  1st  January,  1888,  is  void 
unless  it  be  registered  within  seven  days  after  its  execution 
(or,  if  it  be  executed  out  of  England,  within  a  further  pre- 
scribed period)  in  the  Central  Office  of  the  Supreme  Court 
of  Judicature.(y) 

A  deed  made  between  two  or  more  parties  is  called  an 
'  indenture.'  It  is  so  called,  because  it  was  formerly  the 
practice  to  engross  two  copies  of  a  deed  on  the  same  piece 
of  parchment,  with  some  words,  or  letters  of  the  alphabet, 
between  them ;  through  which  the  parchment  was  cut — 
usually  in  an  indented  line  like  the  teeth  of  a  saw  (instar 
dentium),  so  as  to  leave  half  the  word  on  one  part  and  half 
on  the  other.  Afterwards,  indenting  merely,  in  a  waving 
line,  without  cutting  through  letters,  came  into  use ;  and 
this  practice  is  still  followed. (A;)  Formerly  it  was  necessary, 
under  some  circumstances,  that  a  deed  should  be  actually 
indented  ;  (I)  but  under  the  Eeal  Property  Act,  1845,  a 
deed  executed  after  the   1st  October,    1845,  purporting  to 


Indenture. 


(g)  54  &  55  Vict.  c.  39  (Stamp  Act,  1891),  ss.  14,  15,  117.  On  couveyatices 
for  valuable  consideration  an  ad  valorem  duty — i.e.,  of  an  amount  depending 
on  the  amount  or  value  of  the  consideration — is  in  most  cases  imposed,  and  on 
other  deeds  there  is  a  fixed  duty  of  10s. 

{h)  Burton,  §  451  ;  4  Cruise,  t.  32,  c.  2.  s.  67  ;  see  54  &  55  Vict.  c.  39  (the 
Stamp  Act,  1891). 

{i)  See,  as  to  enrolment  of  deeds,  &c.,  barring  entails,  ante,  p.  59  ;  enrolment 
of  deeds  of  bargain  and  sale,  ante,  p.  357  ;  registration  of  transfers  of  land 
registered  under  the  Land  Transfer  Act,  1875,  post,  p.  412.  Registration  of  a 
conveyance  of  land  situate  in  the  Bedford  Level  is  required  by  the  stat.  15, 
Car.  IL,  c.  17,  to  entitle  the  gi-antee  to  certain  privileges  given  by  that  Act.  As 
to  registration  of  acknowledgments  of  conveyance  of  land  by  married  women 
prior  to  the  year  1883,  see  post,  p.  470. 

'{;■)  50  &  51  Vict.  c.  57,  amended  (as  to  Ireland)  by  53  &  54  Vict.  c.  24. 
That  the  deed  may  be  executed  by  one  or  more  of  the  creditors  after  its  regis- 
tration, see  In  re  Batten,  Ex  parte  Milne,  22  Q.  B.  D.  685,  58  L.  J.  C.  L.  333, 
37  W.  R.  499. 


{k)  2  Bl.  Comm.  295,  296. 

{I)  See  Co.  Litt.  by  Butler,  229  a,  note  (2). 
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be  an  indenture,    has  effect  as  such,  though  not    actually 
indented,  (m) 

Where  the  several  parts  of  an  indenture  are  interchange-  Originals  and 
ably  executed  by  the   several   parties,   that  part,  or  copy,  indentur^ 
which  is  executed  by  the  grantor,  is  distinguished  as  the 
*  original '  deed,   and  the   rest  are  called   '  counterparts '  ; 
but  if  each  part  is  executed  by  all  the  parties,  they  are  all 
originals.  (%) 

Formerly,  it  was  necessary  that  a  person  taking,  under  an  Parties  to 
indenture,  an  immediate  interest  (as  distinguished  from  an  'i^^e^t^res. 
estate  or  interest  in  expectancy),  or  the  benefit  of  a  covenant, 
in  or  respecting  land,  should  be  named  as  a  party  to  the  deed  ; 
but  by  the  Real  Property  Act,  1845,  this  is  rendered  unne- 
cessary, as  regards  indentures  executed  after  the  1st  October, 
1845.(o) 

A  deed  made  by  one  party  only  is  not  indented,  but  is  Deed-poll, 
polled,  or  shaved  even  at  the  top.     It  is  hence   called  a 
'deed-poll.'(i9) 

A  deed  is,  in  general,  an  estoppel  as  against  a  person  who  Estoppel  by 
executes  it ;  that  is,  he  is  not  permitted  to  prove,  in  any  by^Jtoppel* 
legal  proceedings  founded  on  the  deed,  anything  contrary  to 
what  is  stated  by  him  in  the  deed  as  a  matter  of  fact.(5') 
And  if  a  conveyance  by  indenture  contain  an  express  state- 
ment that  the  alienor  is  seised  of  the  land,  and  no  other 
statement  inconsistent  therewith — although  at  that  time  the 
alienor  have  no  such  estate — the  conveyance  will  operate 
npon  any  estate  which  he  may  afterwards  acquire  in  the 
same  land.(r)  And  an  indenture  purporting  to  demise  an 
estate  for  a  term  of  years  may  operate  in  this  way,  although 


(m)  8  &  9  Vict.  c.  106,  s.  5. 

(w)  2  Bl.  Comm.  296.  As  to  the  effect  of  a  counterpart,  see  BurcheU  v. 
ClarTe,  1  C.  P.  D.  602,  2  C.  P.  D.  88,  46  L.  J.  C.  L.  115,  35  L.  T.  690, 
25  W.  E.  334 ;  Oovemms  of  Magdalen  Hospital  v.  Knotts,  8  Ch.  D.  709, 
47  L.  J.  Ch.  726,  38  L.  T.  624,  26  W.  R.  640. 

(o)  1  pt.  1  Davidson,  Conv.  30 ;  8  &  9  Vict.  c.  106,  s.  5.' 

ip)  2  Bl.  Comm.  296. 

(g)  4  Cruise,  t.  82,  c  20.  s.  64;  Shep.  Touch.  53;  Gwyn  v.  Neath  Canal 
Navigation  Co.,  L.  R.  3  Ex,  209  ;  Ex  parte  Morgan,  2  Ch.  D.  72. 

(r)  Sug.  V.  &  P.  558,  559 ;  Biaht  d.  Jefferya  v.  Bucknell,  2  B.  &  Ad.  278 ; 
General  Finance,  <£c. ,  Co.  v.  Liberator,  &c.,  Building  Society,  10  Ch.  D.  15, 
39  L.  T.  600,  27  W.  R.  210 ;  Onward  Building  Society  v.  Smithson  [1893], 
1  Ch.  1. 
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it  do  not  contain  any  averment  of  the  lessor's  title  or 
estate,  (s) 

Usual  arrange-       (ii.)  Ordinary  Parts,  or  Glauses,  of  Deeds  of  Conveyance. — 
mentof.  These  are,  in  practice,  usually  arranged  in  an   established 

order.  This  arrangement,  however,  as  well  as  the  formal 
language  of  deeds  (whereby  complete  accuracy  of  expression 
is  sought  to  be  obtained),  (if)  are  sanctioned  merely  by  custom 
and  convenience.  In  strictness,  any  arrangement  or  phrase- 
ology may  be  adopted  in  a  deed,  provided  the  meaning  be 
sufficiently  and  legally  expressed.(w) 
Commence-  The  following  are  the  ordinary  parts  of  a  deed  of  convey- 

°^^°*'  ance,  and  their  usual  order  (v) : — The  commencement  of  the 

deed  specifies  the  date  of  its  execution — at  least  if  it  be  an 
indenture,  for   the  date   is  usually  inserted  at  the  end  of  a 
deed-poll — and  also  the  party  or  parties  to  the  deed,  by  name 
Recitals.  and  description.      This  is  frequently  (though  not  necessarily) 

followed  by  recitals  •,(w)  which  serve  to  explain  the  purpose 
Operative  or  intended  operation  of  the  deed.(a?)  Next  in  order,  is  the 
s^eration  •       Operative  part  of  the  deed,  which  consists  of  several  distinct 

receipt ;  words  clauses  :  (i.)     The  statement  of  the  consideration  for  the  con- 
of  conveyance ;  j   /    i.         i.i  -j       i*        •  \  i 

parcels.  veyance,  and  (where  the  consideration  is  money)  an  acknow- 

ledgment of  its  receipt  by  the  alienor.  (ii.)  The  words  of 
conveyance,  as  'the  said  A.  B.,  as  beneficial  owner,  doth 
hereby  grant  unto  the  said  C.  D.'      (iii.)  The  'parcels,'  or 


(s)  Co.  Litt.  47  b  ;  Burton,  §  850  ;  2  Prest.,  Abstr.  217.  An  estate  cannot,  it 
seems,  arise  by  estoppel  under  a  deed-poll ;  because  estoppels  under  such  a  deed 
cannot  be  reciprocal :  Burton,  §  850  ;  Co.  Litt.  363  b. 

(t)  No  marks  of  punctuation  are  inserted  in  deeds,  though  marks  of  parenthesis 
are  common. 

(u)  2  Bl.  Comm.  298.  The  Conveyancing  and  Law  of  Property  Act,  1881, 
8.  57,  sanctions  concise  foi-ms  of  conveyances,  mortgages,  and  settlements,  as  set 
forth  in  the  4th  schedule  to  the  Act — which,  however,  contain  all  the  ordinary 
parts  of  such  deeds.  As  to  the  forms  of  statutory  morfgages,  &c.,  under  the 
same  Act,  see  ante,  pp.  231,  248,  261. 

(v)  On  this  subject,  see  1  Davidson,  Conv.  c.  3  ;  4  Cruise,  t.  32  ;  Burton, 
§§  513-592  ;  Elphinstone,  Conv.  ch.  5. 

(w)  By  the  Conveyancing  and  Law  of  Property  Act,  1881,  s.  53,  a  deed  ex- 
pressed to  be  supplemental  to  a  previous  deed,  or  directed  to  be  read  as  an 
annex  thereto,  is,  as  far  as  may  be,  to  be  read  and  have  effect  as  if  it  were  made 
by  way  of  endorsement  on  the  previous  deed,  or  contained  a  full  recital  thereof. 

(x)  Recitals  may  explain,  or  even  control,  the  operative  part  of  a  deed,  where 
the  latter  is  ambiguous.  See  Burton,  §  530  ;  Jenner  v.  .Tenner,  L.  R.  1  Eq.  361, 
35  L.  J.  Ch.  329,  14  W.  R.  305  ;  Ex  parte  Dawes,  17  Q.  B.  D.  275,  55  L.  T. 
114,  34  W.  R.  752  ;  Danhy  v.  Contts,  29  Ch.  D.  500. 
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description  of  the  land,  or  other  subject  of  the  conveyance. 
And  if  any  part  of  the  subject  be  excepted  from  the  convey-  Exception, 
ance,  the  exception  immediately  follows  the  parcels.     To  the 
parcels   were   formerly  added    '  general  words,'   comprising  General  words, 
their     appurtenances,    &c. ;    but    under    the    Conveyancing 
and   Law   of   Property  Act,    1881,   as   has  been  seen,  the 
insertion  of  these  words,  in  conveyances  made  after  the  31st 
of   December     1881,   is,    in   general  unnecessary.  (3/)       The  Estate  clause. 
*  estate  clause  ' — a   form  of  words  whereby  every  right   or 
interest  of  the  alienor  in  the  subject  of  the  conveyance  was 
expressed  to  be  transfered — was  formerly  added  after  the 
general  words  ;  but,  under  the  Act  last  mentioned,  it  is,  in 
effect,  implied  in  every  conveyance   executed   after  the  Slst 
December  1881,  unless  the  contrary  be  expressed. (2)      (iv.) 
The  '  habendum/  which  limits  the  estate  to  be  taken  by  the  Habendum, 
grantee,  thus — '  to  hold  the  said  premises  unto  and  to  the 
use  of  the  said  C.  D.  and  his  heirs '  (or  '  in  fee  simple ')  (a) 
or  (in  a  conveyance  of  a  chattel  interest)  *  to  hold  the  said 
premises  unto  the  said  C.  D.,  his  executors  and  administra- 
tors.'    But  where  the  grant  is  not  to  the  use  of  the  grantee, 
but  to  some  other  uses,  the  habendum  is  merely  '  to  hold 
unto  the  said  C.  D.  and  his  heirs  to  the  use  (or  uses),'  &c.  ; 
and  is  followed  by — (v.)  the   'declaration  of  uses.'     (vi)  Declarations  of 
The  '  declaration  of  trusts,'  in  the  case  of  a  conveyance  upon  l^^^^  ° 
trusts ;  though  (as  will  be  seen)  this  declaration  may  be 
made  by  an  instrument  distinct  from  the  conveyance  to  the 
trustee.(Z))       (vii.)  The   *  reservation,'    or    reddendum  ' ;     a  Reservation,  or 
clause  inserted  where  the   grantor  reserves  to  himself  some  reddendum, 
new  thing  (i.e.,  not  a  part  of  the  subject-matter  of  the  grant), 
such  as  a  rent-service.       (viii.)  Provisoes  or  conditions,  and  Provisoes,  &c. 
special  powers,  if  the  case  require  the  insertion  of  such ;  e.g., 
the  proviso  for  redemption  in  a  mortgage,  and  powers  of  sale, 
&c.,  in  settlements,      (ix.)  The  covenants  for  the  title,  &c.,  Covenants  for 
where  the  insertion  of  such  is  needed.      But,  as  has  been  *^*'^'  ^• 


(y)  44  &  45  Vict.  c.  41,  s.  6.     See  hereon,  ante,  pp.  294,  304. 

(«)  S.  63. 

(a)  A  deed  of  appointment  of  a  use  contains  no  habendum,  as  it  operates 
merely  by  declaration  of  use.  As  to  the  habendum  generally,  see  4  Cruise, 
t.  32,  c.  21,  88.  67-87  ;  1  Davidson,  Conv.  c.  3,  s.  8 ;  Boddington  v.  Bohinson, 
L.  R.  10  Ex.  270,  23  W.  R.  925. 

(6)  Seejjos*,  p.  372. 
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Conclusion. 


Signatures, 
&c. ,  of  parties 
and  witnesses. 


Indorsed 
receipt. 


seen,  the  ordinary  covenants  for  title  (with  the  exception  of  the 
covenant  for  quiet  enjoyment  in  a  lease)  may  be,  and  usually 
are,  dispensed  with,  under  the  provisions,  for  that  purpose,  of 
the  Conveyancing  and  Law  of  Property  Act,  1881,  where 
the  conveyance  has  been  made  since  the  31st  December 
1881.(c)  Any  other  covenants,  however,  that  the  case  may 
require,  are  usually  found  in  this  part  of  the  deed.  Here, 
also,  the  statutory  undertakings  for  production,  &c.,  of  muni- 
ments of  title  are  usually  in8erted.(c?) — The  conclusion  of  the 
deed  is  an  acknowledgment  of  it  as  the  deed  of  the  parties 
or  party  named  therein  ;  and  also,  in  the  case  of  a  deed-poll, 
a  statement  of  its  date.  The  signatures  and  seals  of  the 
parties  are  set  at  the  foot  of  the  deed ;  and  the  witnesses,  if 
any,  usually  append  their  signatures  to  a  clause  attesting  the 
execution  of  the  deed,  and  indorsed  upon  it.  An  acknow- 
ledgment of  the  receipt  of  the  purchase -money  (if  any), 
indorsed  on  the  deed,  in  addition  to  the  like  acknowledgment 
in  the  operative  part,(e)  was  usual  and  proper,  on  the  execu- 
tion of  a  conveyance  on  or  before  the  31st  December  1881  ; 
but  under  the  Conveyancing  and  Law  of  Property  Act,  1881, 
this  is  unnecessary  in  the  case  of  a  deed  executed  since  that 
date.  And  the  Act  makes  either  acknowledgment  of  receipt 
sufficient  evidence  of  the  payment  of  the  money,  in  favour  of 
a  subsequent  purchaser  who  has  no  notice  of  non-payment  of 
the  money. (/) 


Sub-sect.  2. — Conveyances  of  Legal  Estates  and  iTderesis 
in  Land  of  Cc/pyhold  Tenure. 


Exceptions  to 
general  rule. 


Special  Modes  of  Conveyance. — In  general,  the  legal 
estate  in  copyholds  cannot  be  conveyed  by  any  of  the  modes 
of  conveyance  of  freehold  land ;  and  any  such  dealing  with 


(c)  See  ante,  p.  318  et  seq. 

(d)  Ante,  p.  322. 

(e)  See  as  to  these  receipts,  1  Davidson,  Conv.  54-57. 

(/)  44  &  45  Vict.  c.  41,  ss.  54,  55.  By  s.  56  of  the  same  Act,  the  production 
by  a  solicitor  of  a  deed  having  the  receipt  in  the  body  thereof,  or  indorsed 
thereon — the  deed  being  duly  executed,  or  the  receipt  signed,  by  the  person 
entitled  to  give  a  discharge  for  the  consideration — is  a  sufficient  authority  for 
payment  of  the  money  to  the  solicitor.  See  hereon  JDay  v.  Woolwich  Equitable 
Building  Society,  40  Ch.  D.  491,  58  L.  J.  Ch.  280,  60  L.  T.  762,  37  W.  R.  471. 
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it  is  a  cause  of  forfeiture  to  the  lord  of  the  manor.(^)     To 
this  rule,  however,  there  are  the  following  exceptions,     (i.)  By  (i.)  Leases 
general    cuRtom,   the  tenant  may,  with  the  Lord's  licence,  ^°  ^^  icence, 
demise  by  lease  in  the  ordinary  form  ;  and  he  may  so  demise 
for  one  year,   without  licence. (A)       (ii.)    Under    the  Real  (ii.)  Convey- 
Property  Act,  1845,  contingent  or  other  future  interests  in  ^^^^eut^jn""^' 
tenements  or  hereditaments  of  copyhold  tenure  are  alienable  terests,  &c. 
by  deed.(^)       (iii.)  On  a  sale,  lease,  &c.,  under  the  Settled  (iii.)  Convey- 
Land  Acts,  1882  to  1890,  of  copyhold   land,  the  tenant  for|°^,^Jj^j 
life  may  convey  by  deed,  to  be  entered   on   the   court   rolls,  Acts, 
the  right  to  admittance,  without  making    a  surrender. (/)  (iv.)  CWvey- 
(iv.)  On  a  sale  of  copyholds  by  executors  under  a  power  of  *°^jgg^  ^^^^^ 
sale  given  them  by  will,  they  may  by  deed  convey  to  the  pur-  power, 
chaser  the  right  to  admittance ;  the  purchaser,  in  such  case, 
being  in  the  position  of  a  devisee  under  the  will.(^)      (v.)  A  (v.)  or  in  bank- 
trustee  in  bankruptcy  may  alienate  the  bankrupt's  copyhold  ^^  °^' 
land  by  appointment.(^) 

Ordinary  Modes  of  Conveyance. — Surrender  arul  Admit-  Surrender  and 
tccTice. — The  ordinary  mode  of  conveyance  of  legal  estates  and  ^^™''^t^<'*^ 
interests  in  copyholds  is  by  '  surrender,'  and  '  admittance.'(m) 
The  alienor,  either  personally  or  by  his  attorney,  professes  to 
surrender,  or  deliver  up,  the  land  to  the  lord,  or  to  his 
steward  on  his  behalf,  by  delivery  to  him  of  a  rod  or  other 
symbol  of  possession,  or  by  such  other  ceremony  as  the  custom 
of  the  manor  may  prescribe,  to  the  use  of  the  alienee  and  his 
heirs, or  to  such  other  uses  as  are  expressed  in  the  surrender,  (w) 
This  surrender  may  be,  but  is  not  necessarily,  made  in  the 


ig)  Scriv.  Cop.  208  ;  Dimes  v.  Grand  Junction  Canal  Co.,  9  Q.  B.  469. 

(/i)  Scriv.  Cop.  223  ;  Burton,  §  1313.  As  to  the  power  of  a  tenant  for  life  of 
a  manor  to  grant  licences  for  the  making  of  such  leases,  under  the  Settled  Land 
Acts,  1882  to  1890,  see  ante,  p.  80.  Apart  from  that  enactment,  the  lord 
cannot,  in  general,  license  the  granting  of  a  lease  for  a  term  exceeding  in  extent 
his  own  interest  in  the  seignory :  Scriv.  Cop.  225. 

(i)  8  &  9  Vict.  c.  106,  s.  6. 

(j)  45  &  46  Vict.  c.  38,  s.  20  ;  Be  Naylor  and  Spendla,  34  Ch.  D.  217. 

(k)  See  ante,  p.  204. 

(I)  Seepost,  p.  457  ;  1  Davidson,  Conv.  pt.  2,  621. 

(m)  As  to  alienation  of  estates  tail  in  copyholds  both  before  and  since  the  Act 
abolishing  Fines  and  Eecoveries,  see  ante,  piJ.  58,  60. 

(n)  That  the  Statute  of  Uses  does  not  apply  to  uses  declared  in  a  surrender 
of  copyholds,  see  ante,  p.  147. 

2  A 
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How  far  sur- 
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admittance. 
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pectancy and 
joint  estates 
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customary  court  of  the  manor,  (o)  The  person  in  whose 
favour  the  surrender  is  made,  and  who  is  called  the  '  sur- 
renderee,' is  entitled  to  be  admitted  by  the  lord  as  his 
tenant,(^)  pursuant  to  the  surrender; (^)  and,  after  admit- 
tance, he  is  bound  to  pay  the  customary  fine  to  the  lord,(?') 
The  admittance  may  either  follow  immediately  upon  the 
surrender,  as  part  of  the  same  transaction  (as  is  usual),  or 
may  take  place  subsequently.  If  it  be  postponed,  the 
estate,  instead  of  passing  in  the  interval  to  the  lord  (as  the 
term  surrender  might  be  thought  to  imply),  continues  vested 
in  the  surrenderor ;  but  the  surrender  is  irrevocable,  and  a 
second  surrender  to  the  use  of  another  person  would  be  void  ; 
for,  when  the  surrenderee  is  admitted,  the  admittance  relates 
back  to  the  time  of  the  surrender. (s) 

Under  the  Copyhold  Act,  1894,  the  admittance,  which 
formerly  must  have  taken  place  in  the  customary  court, 
may  be  efiected  in  any  place ;  and  the  surrenderee  may  be 
admitted  either  personally,  or  by  attorney  appointed  either 
orally  or  by  writing.  (^) 

Before  admittance,  the  surrenderee,  of  course,  cannot 
alienate  by  surrender. (w)  He  may,  however,  alienate  his 
right  to  be  admitted.  The  alienee  will  have  an  equitable 
right,  merely,  to  the  land,  if  the  alienation  be  inter  vivos;  and, 
in  order  to  pass  the  legal  estate,  the  surrenderee  must  be 
previously  admitted.('y)  But  under  the  Wills  Act,  1837,  a 
surrenderee  may,  by  his  will,  devise  his  interest  under  the 
surrender,  and  the  devisee  is  entitled  to  be  admitted. (?^) 

Estates  in  reversion,  vested  remainders,  and  estates  in 
community,  as  well  as  estates  in  possession  and  in  severalty, 

(o)  Scriv.  Cop.  c.  3,  s.  1. 

(p)  This  right  may  be  enforced  by  mandamus  :  2  B).  Comm.  368. 

{q)  The  limitations  expressed  in  the  surrender  take  effect,  even  though 
different  limitations  be  expressed  in  the  admittance  :  Scriv.  Cop.  121  ;  Burton, 
§  1276. 

(r)  Scriv.  Cop.  180.  As  to  fines,  see  ante,  p.  34  ;  Hall  v.  Bromley,  35  Ch.  D. 
642  ;  56  L.  J.  Ch.  722,  56  L.  T.  683,  35  W.  R.  659. 

(s)  Scriv.  Cop.  130. 

{t)  57  &  58  Vict.  c.  46,  ss.  84,  85,  re-enacting  earlier  enactments  to  the  same 
effect.     As  to  admittance  generally,  see  Scriv.  Cop.  ch.  3,  s.  2. 

(m)  Scriv.  Cop.  130  ;  Doe  d.  Tofield  v.  TojkJd,  11  East,  246. 

(v)  Elton,  Cop.,  70  et  seq. ;  Scriv.  Cop.  97,  122,  130  ;  Whiteley  v.  Taylor, 
35  T.  T.  187. 

{w)  1  A'^ict.  c.  26,  88.  3,  4,  5  ;  eeepost,  pp.  386,  390. 
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are  alienable  by  surrender  and  admittance.  By  general 
custom,  the  admittance  of  a  tenant  for  life  operates  as  the 
admittance  of  a  person  entitled  to  a  vested  remainder 
expectant  on  the  life  estate — though  the  fine  on  admittance 
is  payable  by  the  remainderman,  on  the  death  of  the  tenant 
for  life.  The  admittance  of  one  of  several  joint  tenants  or 
coparceners  operates  as  the  admittance  of  the  other  or 
others,  also ;  but  tenants  in  common  must  be  admitted 
separately,  (a') 

Since,  in  the  conveyance  of  copyholds,  the  lord  of  the  Copyholder 
manor  is  interposed  between  the  alienor  and  the  alienee,  a  to^use^oTwife^ 
copyholder  may,  at  common  law,  surrender  to  the  use  of  his 
wife,  or  to  his  own  use.(^) 

The  surrender,  or  a  memorandum  of  it,  and  a  memorandum  Entry  of 
of  the  admittance,  are  entered  by  the  steward  on  the  court  surrender  and 

'  •'  ^  admittance  on 

rolls;  and,  on  payment  of  the  steward's  fees,  the  alienee  court  roll. 
is  entitled  to  a  copy,  signed  by  the  steward,  of  these  entries,  ^^^^  °  °°^^ 
as   a  muniment    of  title  to    his   estate ;  the   copy   of  the 
surrender  being  liable  to  the  same  stamp  duty  as  a  deed  of 
conveyance.  (2;) 

Covenants  for  title,  on   a  conveyance  of  copyholds,  are  Covenants  for 
entered  into  by  the  alienor,  by  deed,  executed  either  before  ^^}^^'  ^^^ 

*'  '      ./  '  ^  given  on  con- 

or  after  the  surrender.  Where  this  deed  precedes  the  vejance  of 
surrender,  it  usually  contains  a  covenant  by  the  alienor  ^"^^  °  ^' 
to  make  the  surrender ;  (ci)  and,  in  such  case,  it  is  a  '  con- 
veyance '  within  the  meaning  of  the  Conveyancing  and 
Law  of  Property  Act,  1881,  and  the  covenants  for  title  may 
be  implied,  under  that  Act,  by  the  use  of  the  words  '  as 
beneficial  owner,'  &c.,  in  the  deed.(&) 

Grant  hy  Lord  of  Manor. — A  grant  or  re-grant  of  copy-  How  made, 
holds,  by  the  lord  of  a  manor,  is  evidenced,  like  a  surrender. 


(x)  Scriv.  Cop.  131,  134.     As  to  the  fines  payable  on  the  admittance  of  joint 
tenants,  see  ihid.  193. 

(y)  Burton,  §  1279.     As  to  the  law  on  this  point  applicable  to  freeholds,  see 
ante,  p.  354. 

(3)  54  &  55  Vict.  c.  39  (Stamp  Act,  1891),  ss.  65-68,  &c. 

(o)  The  benefit  of  this  covenant  is  transferable,  and  tho  lord  is  bound  to 
admit  the  transfenee  :  B.  v.  Lord  of  Manor  of  Hendon  2  T.  E.  484. 

(6)  44  &  45  Vict.  c.  41,  ss.  2  (v.),  7  (5).     As  to  these  covenants    and  the 
words  from  which  they  are  implied,  see  s.  7  of  the  Act,  and  ante,  pp.  318,  319. 
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by   entry   upon    the    court    rolls,   and   is  effectual   without 
admittance.(c) 

How  conveyed.  Conveyance  of  Customary  Freeholds. — The  mode  of  convey- 
ance of  customary  freeholds  varies  in  different  manors.  In 
some,  they  are  traasferred  by  deed  and  admittance;  in 
others,  by  deed,  or,  in  the  alternative,  by  surrender;  and  in 
some,  by  surrender  and  admittance  only,  as  in  the  case  of 
ordinary  copyholds.  ((^) 


What  instru- 
ments fall 
under  this 
head. 


Sub-sect.  3. — Conveyances  of  Eqidtdble  Estates  and 
Interests. 

Under  this  head  are  considered  the  forms  of  instruments 
by  which  trusts  of  land  may  be  declared,  as  well  as  of  those 
by  which  equitable  estates,  previously  created,  may  be  trans- 
ferred ;  for  a  declaration  of  trust  is,  in  effect,  a  conveyance 
of  the  beneficial  interest  by  the  settlor  to  the  cestui  que 
trust. 


Statute  of 
Frauds,  as  to 


sufficient  under 
the  statute 


Declarations  of  Trust. ^ — The   Statute   of  Frauds  enacts, 
that  a  declaration  of  trust  of  lands,  tenements,  or  heredit- 
aments shall   be   manifested  and   proved   by  some  writing, 
signed  by  the  party  who  is  by  law  enabled  to  declare  such 
trust,  or  by  his  last  will  in  writing,  or  else  shall  be  void.(e) 
This  enactment  applies  to  all  estates  and  interests  in  land. 
What  writing  whether  of  freehold  or  copyhold  tenure.    It  does  not  require 
a  deed,  or  other  formal  declaration  in  writing,  of  the  trust ; 
any  writing  that  clearly  indicates  the   terms  of   the  trust, 
and  is  signed  by  the  party  enabled  by  law  to  declare  it 
(that  is,  the  settlor),  will  satisfy  the  requirements  of  the 
Statute.(/) 
Forms  of             Where  the  legal  estate  in  the  land  is  conveyed  by  deed  to 
upcm  trust^    ^  trustee,  the  declaration  of  trust  is  usually  contained  in  the 
freeholds ;  

(c)  Burton,  §  1343 ;  Roe  d.  Cosh  v.  Loveless,  2  B.  &  Aid.  453.     As  to  such 
grants,  see  ante,  p.  30. 

{d)  2  pt.  1  Davidson,  Conv.  364. 

(e)  29  Car.  2,  c.  3,  s.  7. 

(/)  Lewin,  54-56 ;  ante,  p.  178  ;  Dye  v.  Dye,  13  Q.  B.  D.  147,  53  L.  J.  C.  L. 
442. 
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deed  of  conveyance ;  though  it  may  be  made  by  a  separate 
instrument. (^)  And  where  the  subject  of  the  trust  is  an 
estate  of  freehold,  the  declaration  must  be,  in  effect,  a  limi- 
tation of  a  use  upon  a  use  ;  that  is,  the  land  must  be  limited 
to  the  use  of  a  trustee,  to  the  use  of,  or  (as  it  is  usually  • 
expressed)  in  trust  for,  the  cestui  que  trust.  For,  as  has 
been  seen,  if  the  land  were  limited  simply  to  the  trustee  to 
the  use  of,  or  in  trust  for,  the  cestui  que  trust,  the  Statute 
of  Uses  would  vest  in  the  latter  the  legal  estate ;  unless, 
indeed,  the  conveyance  to  the  trustee  were  a  bargain  and 
sale  under  the  Statute  of  Uses  (in  which,  as  has  been  seen, 
a  use  is  implied),  or  an  appointment  in  exercise  of  a  power  leaseholds 
of  appointing  a  use.  But  as  chattel  interests  in  land  are 
not  within  the  Statute  of  Uses,  a  trust  of  such  an  interest 
may  be  created  by  a  limitation  merely  to  the  trustee,  upon 
the  trust  intended. (7i) 

The  conveyance  of  copyholds  upon  a  trust  is  effected  by  copyholds, 
a  surrender  to  the  trustee,  and  his  admittance  as  the  legal 
tenant,  the  trust  (whether  stated  in  the  surrender  or  not) 
being    evidenced    by    a    separate    writing,    signed    by  the 
settlor.('i) 

Trusts  arising  by  operation  of  law  are  expressly  excepted  Trusts  by 
from  the  provision,  above  stated,  of  the  Statute  of  rrauds.(/)  °P^''^*'*"'  °^ 
But  where  such  a  trust  arises  from  a  contract  (A),  it  may  fall 
within  another  provision  of  the  same  statute,  which,  in  effect, 
enacts,  that  no  actions  shall  be  brought  on  certain  contracts, 
including  contracts  for  sale  of  land  or  any  interest  therein, 
unless  the  contract  be  evidenced  by  writing,  signed  by  the 
party  to  be  charged  thereby,  or  by  his  agent.(^)  Generally, 
a  trust  arising  from  a  contract  to  which  this  enactment 
applies  cannot  be  enforced,  unless  the  contract  be  evidenced 
as  the  Statute  requires ;  though,  in  some  cases,  its  performance 
will  be  enforced  in  equity,  although  it  be  not  so  evidenced, 
if  the  absence  of  writing  is  due  to  the  fraud  of  the  party  to 

((j)  See  ante,  p.  367. 

(h)  See  ante,  pp.  146,  173,  174,  207,  356. 

(i)  Watk.  Cop.  213.     The  lord  cannot  be  compelled  to  allow  notice  of  the 
trust  to  appear  on  the  court  rolls  :  see  Scriv.  Cop.  57. 

{j)  See  s.  8. 

(Ic)  See  ante,  p.  198. 

(0  S.  4. 
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be  charged  by  the  contract,  or  if  the  contract  has  been  partly 
performed  by  the  other  party,  (w) 


Statute  of 
Frauds,  as  to. 


Copyholds. 


Conveyances  of  Equitable  Estates  already  created. — 
The  Statute  of  Frauds  enacts,  that  a  grant  or  assignment  of 
*  any  trust  or  confidence '  (by  which  is  meant  an  equitable 
estate  or  interest)  shall  be  made  in  writing,  signed  by  the 
alienor,  or  by  his  last  will  in  writing,  or  else  shall  be  void.(7i) 
In  practice,  equitable  estates  in  lands  of  freehold  tenure  are 
usually  transferred  by  deed,  as  in  the  conveyance  of  legal 
estates  ;  but  a  deed  is  not  necessary,  except  for  the  purpose 
of  barring  sin  equitable  estate  tail,(o)  and  (as  hereafter 
mentioned)  in  the  conveyance  of  certain  equitable  interests 
of  married  women.  (^) 

Equitable  estates  in  copyholds  are  conveyed  by  deed  or 
writing,  signed  by  the  alienor.  They  are  not  alienable  by 
surrender,  as  the  trustee,  and  not  the  equitable  owner,  is  the 
tenant  of  the  land.(g')  Two  exceptions  to  this  rule,  however, 
are  made  by  the  Fines  and  Eecoveries  Act — by  which  an 
equitable  estate  tail  in  copyholds  may  be  barred  either  by 
deed,  or  by  surrender  ;  and  the  equitable  interests,  above 
referred  to,  of  married  women  in  copyholds,  may  be  conveyed 
either  by  deed,  or  by  surrender.(r) 


Division  of 
subject. 


Sect.  II. — Construction  or  Interpretation  of 
Conveyances. 

Under  this  head  are  considered  (i.)  the  leading  general 
rules  of  construction ;  (ii.)  words  of  limitation ;  and  (iii.) 
operative  words,  and  some  other  terms. 


The  leading 
rules. 


(i.)  General  Rules  of  Construction. — The  first  general 


(m)  See  Lester  v.  Foxcroft,  and  notes  thereto,  1  Lead.  Cas.  Eq.  881 ; 
McManus  v.  Coole,  35  Ch.  D.  681,  56  L.  J.  Ch.  662,  56  L.  T.  900,  35  W.  R. 
754  ;  Be  Duhe  of  Marlborough,  Davis  v.  Whitehead  [1894],  2  Ch.  133. 

(n)  29  Car.  2,  c.  3,  s.  9. 

(o)  3  &  4  Will.  4,  c.  74,  s.  40  ;  see  a7ite,  p.  182. 

(p)  Ibid.  5.  77  :  see  post,  p.  471. 

iq)  Scriv.  Cop.  57  ;  HaU  v.  Bromley,  35  Ch.  D.  642,  56  L.  T.  683,  35 
W.E.659. 

(r)  Ss.  50,  54,  77,  90;  aeepost,  p.  470. 


ALIENATION    INTER   VIVOS.  375 

rule  of  construction  is,  that  the  intention  of  the  parties  is, 
if  possible,  to  be  effectuated. (s)  The  next  is,  that  this 
•intention  is  to  be  ascertained  from  the  terms  of  the  convey- 
ance alone,  technical  words  and  phrases  being  taken  in  their 
proper  technical  senses.  (^)  This  rule,  however,  is  subject  to 
some  qualifications ;  thus,  if  a  deed  cannot  have  any  effect 
in  the  mode  of  operation  apparently  intended,  it  will,  if 
possible,  be  allowed  to  operate  in  another  mode,  rather  than 
be  wholly  ineffectual :  e.g.,  if  a  person  having  a  power  of 
appointment,  but  no  estate,  convey  in  terms  appropriate  to 
the  transfer  of  an  estate,  the  conveyance  may  be  deemed  an 
exercise  of  his  power.(w)  And  evidence  is  ■  admissible  to 
remove  a  latent  ambiguity,  i.e.^  an  ambiguity  that  is  not 
manifest  on  the  face  of  the  instrument ;  as  where  two 
persons  or  things  are  known  by  the  same  name.  A  third 
rule,  subservient  to  the  two  former,  is,  that  ambiguous  words 
are  to  be  construed  most  favourably  to  the  grantee  or  person 
intended  to  be  benefited,  (v)  A  fourth  rule  is,  that  if  two 
expressions  be  utterly  irreconcilable,  that  which  is  first  shall 
stand,  and  the  other  be  rejected. (w) 

(ii.)  Words  of  Limitation. — These  are  words  by  which  Words  of 
the  estate  or  interest  intended  to  be  conveyed  is  defined  or  j^nej '^'^ 
limited,  as  regards  its  extent  or  duration ;  and  whereby  (if 
it  be  an  estate  or  interest  in  community)  it  is  distinguished 
either  as  a  joint  tenancy,  or  as  a  tenancy  in  common.  In  a 
conveyance  by  deed,  these  words  are  usually  contained  in  the 
habendum  of  the  deed.(a;)  They  are  here  considered  with 
reference  to  (a)  legal  estates  and  interests  in  land  of  freehold 
tenure ;  (/3)  legal  estates  and  interests  in  land  of  copyhold 
tenure ;  and  (y)  equitable  estates  and  interests. 

(a)  Limitations  of  Legal   Estates  and  Interests   in  Land  Fee  simple. 
of  Freehold  Tenure. — At  common  law,  an  estate  in  fee  simple 

(»)  Burton,  §  503  ;  Shep.  Touch.  86. 
{t)  Burton,  §§  504,  508  ;  Shep.  Touch.  87. 

(u)  Glere's  case,  Rep.  pt.  6.  17  b  ;  Burton,  §  505;  Sag.,  Pow.  201,  289  ;  Re 
FarnelVs  Settled  Estates,  33  Ch.  D.  599  ;  and  see  post,  p.  382. 

(w)  Burton,  §511. 

(w)  Burton,  §  512  ;  Shep.  Touch.  88.     The  reverse  of  this  is  the  rule  in  the 
construction  of  wills. 
{x)  See  ante,  p.  367. 
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is  conveyed  by  a  limitation  to  the  alienee  '  and  his  heirs ' ; 
the  use  of  the  word  heirs  (y)  being,  in  general,  essential ;  (z) 
while  additional  words,  such  as  '  and  assigns,'  or  '  and 
assigns  for  ever '  (which  are  commonly  inserted),  are  super- 
fluous. A  grant  to  a  person  '  o?'  his  heirs '  does  not  pass  the 
inheritance,  but  confers  a  life  estate  only,  (a)  A  grant 
merely  to  the  heirs  of  a  person  (no  estate  being  limited  to 
that  person),  passes  the  fee  simple  to  his  first  heir,  as 
grantee.(&) 
Estate  tail.  An  estate  tail  is  properly  conveyed,  at  common  law,  by  a 

limitation  to  the  alienee  '  and  his  heirs,'  with  the  additional 
words  '  of  his  body,'  or  '  by  him  to  be  begotten,'  or  some 
other  words  'of  procreation ;  and  with  suitable  restrictive 
words,  where  the  limitation  is  in  tail  special,  or  in  tail  male 
or  female — as  '  heirs  of  his  body  by  B.,  his  wife,'  '  heirs  male 
of  his  body,'  '  heirs  female  of  his  body.'(c)  The  use  of  the 
word  '  heirs '  in  the  limitation  of  this  estate,  is  no  less 
necessary  than  in  the  limitation  of  the  fee  simple.  And  as 
words  of  procreation  are  also  necessary,  a  limitation  to  a 
person,  '  and  his  heirs  male  '  (or  '  female  ')  does  not  create 
an  estate  tail,  because  it  does  not  restrict  the  descent  to  the 
donee's  issue.  Such  a  limitation,  therefore,  in  a  conveyance, 
passes  an  estate  in  fee  simple  ;  the  word  '  male  '  or  '  female  ' 
being  necessarily  rejected.(f^)  But  a  limitation  to  the  use  of 
A.  and  his  heirs,  with  a  limitation  over,  '  upon  failure  of  the 
heirs  of  the  body  of  A.,'  to  the  use  of  B.,  vests  an  estate  tail 
in  A.;  the  word  'heirs,'  in  the  limitation  to  A.,  being  con- 
strued, according  to  the  limitation  over,  to  mean  heirs  of 
the  body.(e)     A  limitation  to  the  heirs  of  the  body,  or  heirs 

(y)  According  to  some  authorities,  the  word  'heir'  does  not,  like  'heirs,'  pass 
an  estate  of  inheritance ;  Co.  Litt.  8  b  ;  Elph.  Interp.  225.  But  see  contra, 
Hargrave's  note  on  Co.  Litt.  8  b  ;  1  Kolle,  Abr.  832,  K ;  Evans  v.  Evans,  [1892] 
at  pp.  186,  189 ;  and  see  Fuller  v.  Chamier,  L.  E.  2  Eq.  at  p.  686. 

(z)  2  Bl.  Comm.  107,  108  ;  which  see,  as  to  the  grounds  of  this  rule.  In  some 
instances,  however,  the  fee  simple  will  pass  without  the  use  of  the  word  '  heirs  ' ; 
as  in  a  release  by  one  joint  tenant  to  another,  seised  in  fee,  &c.  (see  2  Bl.  Comm. 
sup.  ;  2  Prest.,  Estates,  42  etseq.);  and  in  conveyances  to  corporations,  as  to 
which  see  post,  p.  498. 

(a)  Co.  Litt.  8  b. 

(6)  Ihid.  10  a  ;  Berens  v.  Fellowes,  35  W.  K.  356.  As  to  descent  on 
intestacy  under  such  a  limitation,  see  3  &  4  Will.  4,  c.  106  ;  post,  p.  417. 

(c)  Co.  Litt.  20  b,  25  a. 

{d)  Litt.  8.  31  ;  Co.  Litt.  27  b ;  2  Bl.  Comm.  115. 

(e)  Co.  Litt.  21  a  ;  Fisher  v.  Wigg,  1  P.  Wms.  14 ;  Morgan  v.  Morgan, 
L.  R.  10  Eq.  99,  39  L.  J.  Ch.  493,  22  L.  T.  595,  183V.  R.  744;  c/.  Idle  v. 
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male  of  the  body,  &c.,  of  a  person  to  whom  no  preceding 
estate  is  limited,  passes  an  estate  tail  to  the  heir,  or  heir 
male,  &c.,  of  the  body  of  that  person  as  donee ;  but  the 
estate  wUl  descend  as  if  the  estate  tail  had  been  given  to  the 
ancestor  himself. (/) 

The  Conveyancing  and  Law  of  Property  Act,  1881,  how-  Alterations  by 
ever,  authorizes  the  use  of  other  words  of  limitation  of  estates  t^^e  Convey- 

'        ^  ancing  Act, 

of  inheritance,  in  deeds  executed  after  the  31st  of  December  1881. 
1881 ;  namely,  the  words  'in  fee  simple  '  (without  the  word 
'  heirs '),  in  the  limitation  of  an  estate  in  fee  simple,  and  the 
words  '  in  tail,'  '  in  tail  male,'  or  '  in  tail  female,'  as  the  case 
requires  (without  the  words  '  heirs  of  the  body,'  &c.),  in  the 
limitation  of  an  estate  tail.(<7) 

The  important  rule  of  construction,  known  as  the  *  rule  in  The  rule  in 
Shelley's  case,'  applies  to  certain  limitations  of  estates  of  *^  *  '^"*^' 
inheritance.  This  rule  may  be  stated  as  follows :  Where  an 
estate  of  freehold  is  limited  to  a  person,  and,  by  the  same 
instrument,  an  ulterior  estate  is  limited  (whether  imme- 
diately after  the  former  estate,  or  after  another  estate,  or 
other  estates  interposed)  to  the  heirs,  or  to  the  heirs  of  the 
body,  of  the  same  person,  this  ulterior  estate  vests  in  that 
person  himself,  in  the  same  manner  as  if  it  had  been 
expressly  given  to  him  and  his  heirs,  or  to  him  and  the  heirs 
of  his  body  ;  the  words  '  heirs,'  or  '  heirs  of  his  body,'  in 
such  case,  being  merely  words  of  limitation  of  an  estate  of 
inheritance  in  the  ancestor.  (A) 

Thus,  a  limitation  to  A.  for  his  life,  and  after  his  death  to  Examples  of 
his  heirs,  or  the  heirs  of  his  body,  is  the  same,  in  effect,  as  a  ^*^  application, 
limitation  simply  to  A.  and  his  heirs,  or  the   heirs  of  his 
body ;  that  is,  it  gives  an  immediate  estate  in  fee  simple,  or 
fee  tail ;  the  estate  for  life,  first  limited  to  A.,  merging  in  his 
immediate  inheritance  in  remainder. — Again,  a  limitation  to 

Cook,  1  P.  Wms.  70  ;  Olivant  v.  Wright,  9  Ch.  D.  646,  47  L.  J.  Ch.  664, 
38  L.  T.  677,  27  W.  E.  284. 

(/)  MandeviUe's  case,  Co.  Litt.  26  b ;  c/l  Moore  v.  Simkin,  31  Ch.  D.  95. 
See  3  &  4  Will.  4,  c.  106,  s.  4 ;  post,  p.  417. 

{g)  44  &  45  Vict.  c.  41,  s.  51. 

\h)  Shelley's  case  (23  Eliz.),  E«p,  pt.  1,  93  b,  Tudor  L.  C.  K.  P.  589. 
Although  called  the  rule  in  Shelley's  case,  it  is  of  much  greater  antiquity  ;  but 
the  rule  is  stated  in  the  arguments  in  this  case  in  clear  terms,  and  has  thence 
received  its  appellation  (Tudor,  sup.).  As  to  the  origin  of  the  rule,  see  Fearne, 
C.  R.  83  et  seq.  ;  Hargreave,  Law  Tracts,  551.  On  the  rule  generally,  see 
Fearne,  C.  &.,  passim  ;  Tudor,  L.  R.  C.  P.,  supra  ;  Prest.  Est.  c.  3. 
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Where  particu- 
lar estate  is 
pur  autre  vie, 
&c 


Where  par- 
ticular estate 
is  estate  tail. 


Where  re- 
mainder is 
contingent. 


A.  for  life,  with  remainder  to  B,  for  life,  or  in  tail,  with 
remainder  to  the  heirs,  or  heirs  of  the  body,  of  A.,  gives  A. 
both  a  life  estate  in  possession,  and  an  estate  in  fee  simple,  or 
fee  tail,  in  remainder  expectant  on  the  estate  of  B.  ;  and  the 
effect  is  the  same,  though  more  than  one  estate  be  inter- 
posed between  the  limitation  to  A.  and  the  limitation  to  his 
heirs.  (^) 

The  rule  applies  equally,  where  the  estate  first  limited  is 
an  estate  pur  autre  vie,  or  a  life  estate  subject  to  a  conditional 
limitation.  Thus,  under  a  limitation  to  A.  during  the  life  of 
B.,  or  during  widowhood,  with  remainder  to  the  heirs  of  A., 
A.  will  take  the  fee  simple  in  possession,  notwithstanding 
that,  by  the  terms  of  the  limitation,  the  particular  estate  is 
liable  to  determine  during  A.'s  life.  And  if,  in  such  case,  an 
estate  be  interposed  between  A.'s  life  estate,  and  the  limita- 
tion to  the  heirs  (as  to  A.  during  her  widowhood,  and  on  her 
marriage  to  B.  during  his  life,  with  remainder  to  the  heirs  of 
A.),  A.  will  take  a  life,  estate  (determinable  according  to  the 
limitation)  in  possession,  with  an  estate  in  fee  simple  in 
remainder,  (j) 

The  rule  applies,  also,  where  the  particular  estate  is  an 
estate  tail.  Thus,  where  land  is  limited  to  A.  and  the  heirs 
male  of  his  body,  with  remainder  to  the  heirs  female  of  his 
body,  A.  takes  an  estate  in  tail  male  in  possession,  and  an 
estate  in  tail  female  in  remainder.  (^') 

Again,  the  rule  applies,  although  the  remainder  to  the 
heirs,  or  heirs  of  the  body,  be  a  contingent  remainder.  Thus, 
if  land  be  limited  to  A.  for  life,  with  remainder  to  B.  for 
life,  with  remainder,  if  A.  die  before  B.,  to  the  heirs  of  A., 

A.  takes  (besides  his  life  interest  in  possession)  a  contingent 
remainder  in  fee  8imple.(/)  And  similar  in  effect  is  a  limi- 
tation to  A.  and  B.  for  their  joint  lives,  with  remainder  to  the 
heirs  of  the  survivor. (7?i)  If  the  interposed  estate  be  con- 
tingent (as  on  a  limitation  to  A.  for  life,  with  remainder  to 

B.  for  life  if  he  shall  survive  A.,  with  remainder  to  the  heirs 


(i)  Feame,  C.  R.,  29. 
0')  Ihid.  31,  32. 
{Jc)  Co.  Litt.  376  b,  377  a. 
(I)  Feame,  C.  R.,  34. 
(to)  Ihid.  310. 
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of  A.),  the  ancestor  takes,  in  the  first  instance,  the  inheritance 
in  possession  ;  subject  to  the  admitting  of  the  interposed 
estate,  if  and  when  it  vests.(?i) 

It  is  to  be  observed  that,  for  the  application  of  the  rule  to  Kequisites  for 
limitations  of  real  estate,  there  are  three  requisites  : — (1)  the  rSe  °°  ° 
That  a  particular  estate  be  limited  to  the  ancestor ;  (o)  (2) 
that  this  estate  be  an  estate  of  freehold — for  if  it  be  an  estate 
for  years,  the  limitation  to  the  heirs  is  a  limitation  of  a  con- 
tingent remainder  to  the  ancestor's  first  heir,  as  purchaser(^) 
— and  (3)  that  both  the  limitation  to  the  ancestor  and  the 
limitation  to  his  heirs,  or  the  heirs  of  his  body,  be  contained 
in  the  same  instrument.  If  land  be  limited  to  A.  for  life, 
and,  by  a  subsequent  instrument,  it  be  limited  to  A.'s  heirs, 
his  heir  will  take  as  purchaser, (^) 

An  estate  for  life  may  be  limited  either  by  words  express-  Limitation  of 
ing  the  intended  duration  of  the  estate — as,  '  to  the  use  of  A.  ^^^  ^'"'^  ^*' 
during  the  term  of  his  life  ' ;  '  to  the  use  of  A.  (or  '  to  the  use 
of  A.  and  his  heirs,'  or  '  heirs  of  his  body ')  during  the  life  of 
B.' ;  or,  without  any  such  words — as,  '  to  the  use  of  A.' 
simply.(r)  A  grant  to  the  use  of  A.  simply,  or  to  the  use 
of  A.  for  life,  is  an  estate  for  the  life  of  the  grantee,  if  the 
grantor  is  able  to  convey  such  an  estate ;  but  if  he  be 
himself  merely  a  tenant  for  life,  or  in  tail,  such  a  grant  will 
convey  an  estate  for  the  lifetime  of  the  grantor.(s)  A  con- 
veyance in  terms  expressing  an  intention  to  pass  an  estate 
greater  than  for  life,  but  not  being  the  technical  words 
required  for  the  limitation  of  the  inheritance,  as,  '  to  the  use 
of  A.  absolutely,"  or,  '  to  the  use  of  A.  and  his  descendants  for 
ever,'  passes  a  life  estate  merely.(#)  So  also,  a  conveyance 
'  to  the  use  of  A.  and  his  children  '  passes  a  life  estate,  merely, 

(n)  Fearne,  C.  K.  37. 

(o)  But  in  the  case  of  a  limitation  to  the  use  of  the  heirs  of  the  body  of  the 
grantor,  without  any  previous  limitation  of  a  life  estate  to  himself,  a  life  estate 
arises  in  the  grantor  by  implication  (either  from  the  form  of  the  limitations,  or 
by  way  of  resulting  use),  and  the  rule  accordingly  applies  in  such  case  :  see 
Feame,  C.  R.,  41,  &c.  ;  Sand.,  Uses,  137  ;  Burton,  §§  342-344 ;  I)/bu8  v. 
Mitfard,  1  Vent.  372. 

(p)  4  Cruise,  t.  32,  ch.  23,  s.  9. 

(q)  4  Cruise,  t.  32,  ch.  23,  s.  19-  But  an  appointment  under  a  power  is  to  be 
considered,  for  this  purpose,  as  if  it  were  inserted  in  the  instrument  by  which 
the  power  was  created  :  Feame,  C.  E.  74. 

(r)  2  Bl.  Comm.  120,  121. 

(s)  Ibid.  121 ;  Burton,  §  729  ;  and  see  ante,  p.  72. 

(t)  Litt.  s.  1. 
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to  A.  exclusively,  if  he  have  then  no  children,  and  to  him  and 
his  children  as  joint  tenants  for  life,  if  he  then  have  children  ; 
and  a  limitation  '  to  the  use  of  A.  and  his  issue  '  has  a  similar 
effect.(M)  And  a  conveyance  to  the  use  of  A.  for  life,  with 
remainder  to  the  use  of  such  person  as,  at  A.'s  death,  shall  be 
his  heir-at-law,  and  of  the  heirs  of  such  person,  gives  a  life 
estate  merely,  and  not  the  fee  simple,  to  A.,  with  a  contingent 
remainder  to  the  person  who  becomes  his  heir-at-law.  (i?) 

In  the  limitation  of  an  estate  for  years,  a  certain  period 
must  be  stated  for  the  duration  of  the  term  ;  either  expressly, 
as,  '  for  twenty-one  years,'  or  by  reference  to  some  means  of 
ascertainment,  as,  '  for  so  many  years  as  A.  shall  name,'  or, 
'  during  the  minority  of  A.,'  or  '  for  ninety-nine  years,  if  the 
lessee  shall  so  long  live.'  The  time  of  the  intended  com- 
mencement of  the  term  may  also  be  stated  ;  and  if  it  is  not 
stated,  the  term  commences  from  the  making,  or  delivery,  of 
the  lease.(w)  It  is  usual,  though  not  necessary,  to  limit  an 
estate  for  years  to  the  grantee,  '  his  executors  and  adminis- 
trators.' And,  by  analogy  to  the  rule  in  Shelley's  case,  where 
an  estate  for  life  is  given  to  a  person,  with  remainder  to  his 
executors,  or  personal  representatives,  for  a  term  of  years,  the 
term  vests  in  the  tenant  for  life,  (a?) 

A  tenancy  from  year  to  year  may  be  created  by  the  words 
'  from  year  to  year,'  or  '  as  yearly  tenant,'  or  other  words  ol 
similar  import.(2/)  A  limitation  '  for  one  year,  and  so  on 
from  year  to  year,'  creates  a  lease  for  a  certain  term  of  one 
year,  and  a  yearly  tenancy  commencing  at  the  expiration  of 
that  year ;  so  that  the  term  will  be  two  years  certain,  at  the 
least.  (2) 

A  joint  tenancy  is  created,  in  a  conveyance,  either  by 
a  limitation  to  the  alienees,  or  to  them  and  their  heirs, 
expressly  '  as  joint  tenants,'  or  '  in  joint  tenancy ' ;  or  by  a 
limitation  to  them,  or  to  them  and  their  heirs,  without  any 
words  expressing  an  intention  to  create  a  tenancy  in  common, 


(u)  See  Elphinstone,  Interp.  357,  358,  and  cases  there  cited. 

iv)  Evans  v.  Evans,  [1892]  2  Ch.  173. 

(m?)  Co.  Litt.  46 ;  2  Bl.  Comm.  143  ;  c/.  Archer's  case,  1  Rep.  66  h. 

{x)  Co.  Litt.  54  b ;  Burton,  §  849. 

(y)  Woodfall,  c.  6,  s.  2. 

iz)  Doe  d.  Chadhorn  v.  Green,  9  A.  &  E.  658. 
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or  from  which  such  intention  may  be  inferred — as,  to  the 
alienees  '  and  their  heirs,'  or  to  them, '  for  their  lives.'  But 
a  limitation  to  two  or  more  persons  *  for  their  joint  lives  '  is 
not  a  limitation  in  joint  tenancy,  but  is  confined  to  the  life 
of  him  who  dies  first. («) 

A  tenancy  in  common  is  usually  created,  in  a  conveyance,  Limitation  of 
by  a  limitation  to.  the  alienees  expressly  as  tenants  in  common  ;  ^«°^°^y  ^° 

•^  f  J  '  common. 

but  it  may  be  created  by  other  words  expressive  of  the  inten- 
tion that  the  alienees  are  to  have  distinct  interests  ;  as  to 
the  alienees  '  equally  to  be  divided  between  them,'  or  '  as  to 
one  moiety  to  the  one  of  them,  and  as  to  the  other  moiety, 
to  the  other.'  Where,  however,  the  limitation  is  to  the 
grantees  in  unequal  shares,  or  for  different  estates,  they  are 
necessarily  tenants  in  common,  and  the  intention  that  they 
shall  so  hold  need  not  be  expressly  stated.  (J) 

(/3)  Zimitaiions  of  Legal  Estates  and  Interests  in  Zand  of  similar  to 
Copyhold  Tenure. — Surrenders  of  copyhold  land  are  subject  ^™^^y°°^  °^ 
to  the  same  rules,  as  respects  words  of  limitation  and  their 
construction,  as  conveyances  of  lands  of  freehold  tenure  ; 
except  so  far  as  different  words  of  limitation  are  authorized 
by  special  customs.  By  the  customs  of  some  manors,  estates 
of  inheritance  may  be  limited,  without  the  use  of  the  word 
*  heirs.'(c) 

(y)  Limitations  of  Equitable  Estates. — In  the  alienation  of  Technical 
equitable  estates,  the  use  of  technical  words  of  limitation  is  t^™s  °ot 
not  necessary. (f?)  But.  in  the  absence  of  any  words  of  limi- 
tation, a  life  estate  only  will  pass,  aa  in  limitations  of  legal 
estates.(e)  And  where,  as  is  usual,  the  words  of  limitation 
applicable  to  legal  estates  are  used,  they  are  in  general  con- 
strued in  the  same  way  as  in  conveyances  of  legal  estates. (/) 

(a)  Burton,  §§  724,  736  ;  4  Cruise,  t.  32,  c.  22,  ss.  43-49 ;  Quarm  v.  Qiiarm, 
[1892]  1  Q.  B.  184  ;  Be  AtJdnson,  Wilson  v.  Atkinson,  [1892]  3  CL  52  ;  ante, 
p.  157. 

(6)  2  Bl.  Coram.  193  ;  Litt.  s.  298  ;  4  Cruise,  t.  32,  eh.  22,  ss.  50-58  ;  Good- 
title  d.  Hood  V.  Stokes,  1  Wils.  341  ;  see  ante,  p.  167. 

(c)  Burton,  §  1278  ;  1  Watk.  Cop.  109. 

(d)  Lewin,  113  ;  1  Hayes,  Conv.  96  et  seq. 

(c)  HoUiday  v.   Overton,  15  Beav.  480  ;  Be  WJiiston^s  settlement,  LovaU  v. 
Williamson,  [1894]  1  Ch.  661. 
(/)  Burton,  §  1383  ;  1  Brest.  Abstr.  144  ;  Lewin,  114. 
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Limitations  creating  executory  trusts,(^)  however,  may  be 
construed  more  liberally,  in  order  to  effectuate  the  manifest 
intention  of  the  settlor ;  especially  as  regards  the  application 
of  the  rule  in  Shelley  s  case.  Thus,  where  by  an  ante-nuptial 
agreement,  it  is  stipulated  that  a  settlement  shall  be  made  of 
land,  upon  trust  for  the  husband  '  and  the  heirs  of  his 
body,'  the  latter  words  will  be  construed  to  mean  '  first 
and  other  sons  successively,  as  tenants  in  tail,'  and  the 
settlement  will  accordingly  be  made  in  the  ordinary  form  of 
strict  settlement.(7t)  With  this  qualification,  the  rule  in 
Shelley's  case -applies  as  well  to  equitable  as  to  legal  limita- 
tions, provided  both  the  estate  limited  to  the  ancestor,  and 
that  limited  to  his  heirs,  are  equitable  estates.  If  one  estate 
be  legal,  and  the  other  equitable — as  in  a  limitation  of  the 
legal  estate  to  A.  and  his  heirs,  to  the  use  of  A.  and  his 
heirs  during  the  life  of  B.,  in  trust  for  B.,  and  after  B.'s 
death  to  the  use  of  B.'s  heirs — the  rule  does  not  apply,  and 
the  first  heir  of  the  ancestor  takes  as  a  grantee. (-i) 

(iii.)  Operative  Words,  and  Other  Terms. — ^The  'operative 
words,'  or  words  expressive  of  the  act  of  conveyance,  generally 
used  in  conveyances  of  land,  differ  according  to  the  form  of 
conveyance.  Thus,  in  a  feoffment,  the  proper  operative  words 
are  'give  and  enfeoff;'  in  a  grant,  the  word  '  grant  ;'(y) 
in  a  lease  for  years  of  land,  the  word  '  demise ; '  in  an 
assignment  of  a  chattel  interest,  the  word  '  assign ; '  in  a 
release  at  common  law,  the  word  '  release  ; '  in  a  bargain  and 
sale,  the  words  'bargain  and  sell;  'in  an  appointment,  the 
word  '  appoint.'  But,  as  has  been  seen,  if  a  conveyance 
cannot  operate  as  intended,  but  is  capable  of  operating  as 
some  other  kind  of  assurance,  it  may  be  held,  so  to 
operate.(Z;) 

{g)  See  ante,  p.  179. 

(h)  Lewin,  114  ;  see  Glenorchy  v.  Bosville,  Cas.  temp.  Talb.  3  ;  S.C,  and 
notes  thereto,  1  Lead.  Cas.  Eq.  1. 

(i)  Lewin,  115;  Collier  v.  McBean,  34  Beav.  426;  see  Cooper  v.  Kynock, 
L.  B.  7  Ch.  App.  398,  41  L.  J.  Cli.  296,  26  L.  T.  566,  20  W.  R.  503  ;  In  re 
White  and  Hindle's  Contract,  7  Ch,  U.  201,  47  L.  J.  Ch.  85,  26  W.  R.  124  ; 
Riehardscm  v.  Earrison,  16  Q.  B.  D.  85,  55  L.  J.  C.  L.  58,  54  L.  T,  456. 
*  {jD  By  the  Conv.  and  L.  P.  Act,  1881,  the  use  of  the  word  '  grant '  is  declared 
~Vnot  to  be  necessary  for  the  conveyance  of  tenements,  &c.,  corporeal  or  incor- 
poreal :  44  &  45  Vict.  c.  41,  s.  49. 

(h)  Ante,  p.  375.     See  generally  as  to  operative  words,  1  Davidson,  Conv. 
ch.  3,  s.  6 ;  Burton,  §§  539-543. 
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Various  terms  of  frequent  occurrence  in  the  parcels,  or  Words  of 
description  of  the  subject  of  conveyance,  have  technical  p^e]g*^°° 
meanings.  The  legal  meaning  of  the  word  '  land  '  has 
already  been  considered.(/)  Under  a  grant  of  the  '  profits ' 
of  certain  land,  the  land  itself  passes,  (m)  Under  the 
term  *  manor,'  the  demesne  lands  of  the  manor,  the  seignory, 
and  the  advowson  (if  any)  appendant  to  the  manor,  may 
pass.  '  Messuage,'  or  '  house,'  denotes  a  house  with  its 
adjacent  buildings,  and  its  courtyard,  garden,  or  orchard, 
if  any,(w)  '  Farm  '  includes  the  farmhouse,  and  all  the  land 
held  therewith.  '  Water '  does  not  include  land  on  which  it 
stands ;  to  have  that  effect,  it  must  be  described  as  a  piece  of 
land  covered  with  water,  (o)  A  strip  of  uninclosed  land, 
between  land  inclosed  and  the  highway,  and  also  the  soil  of 
the  highway  to  the  middle  of  the  road,  are  presumed  to 
belong,  until  the  contrary  is  shown,  to  the  owner  of  the 
inclosed  land  •  hence,  a  conveyance  of  land  may  carry  with 
it  the  soil  of  the  highway  adjoining,  as  far  as  one-half  the 
road,  and  also  any  such  adjoining  strip  of  land,  (jp)  And  as 
the  soil  of  one-half  of  a  non-tidal  river,  to  the  middle  of  the 
stream,  presumably  belongs  to  the  owner  of  the  adjoining 
land,  the  bed  of  the  river  to  that  extent,  may  pass  by  a 
conveyance  of  the  land.(^) 

(Z)  Ante,  p.  7. 

(m)  Co.  Litt.  4  b, 

(n)  Bettmcorth's  case,  Eep.  pt.  2,  32  a  ;  St.  Thomases  Hospital  v.  Charing 
Cross  Ey.  Co. ,  1  J.  &  H.  400  ;  Richards  v.  Swansea  Improvement  and  Tram- 
ways Co.,  9  Ch.  D.  425.  438  :  cf.  Wright  v.  Wallasey  Local  Board,  18  Q.  B.  D, 
783,  56  L.  .J.  C.  L.  259.  The  word  'tenement '  is  sometimes  used  as  denoting 
a  house,  as  well  as  in  its  legal  sense  :  see  ante,  p.  16. 

(o)  As  to  the  above  terms,  and  generally  as  to  the  parcels  in  conveyances,  see 
Co.  Litt.  5  a,  5  b  ;  1  Davidson,  Conv.  ch.  3,  s.  7  ;  Burton,  §  545  et  seq. 

(p)  Elphinstone,  Interp.,  178  ;  Simpson  v.  Dendy,  8  C.  B.  (N.  S.)  433  ;  Ber- 
ridge  v.  Ward,  10  C,  B.  (N.  S.)  400  :  BecJxtt  v.  Corporation  of  Leeds,  L.  R. 
7  Ch.  421  ;  Eaynes  v.  King,  37  Ch.  D.  439;  Pryor  v.  Petre,  [1894]  2  Ch.  11. 

(j)  Plumstead  Board  of  WwJcs  v.  British  Land  Co.,  L.  K.  10  Q.  B.  16,  203, 
44  L.  J.  C.  L.  (Q.  B.)  38,  23  W.  R.  133,  634 ;  Micklethwait  v.  Neiclay  Bridge 
Co.,  33  Ch.  D.  133,  55  L.  T.  336 ;  cf.  Duke  of  Devonshire  v.  Pattinson,  20 
Q.  B.  D.  263,  57  L.  J.  C.  L,  189,  58  L.  T.  392  ;  Hindson  v.  Ashhy,  [1896 
2  Ch.  1. 
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CHAPTER  IV. 
ALIENATION   BY   WILL. 

The  present  subject  may  be  considered  under  the  following- 
heads  : — (i.)  The  definition  of  a  will,  and  the  sources  of  the 
law  of  testamentary  alienation  ;  (ii.)  the  formalities  required 
in  the  making  of  wills  ;  (iii.)  the  modes  of  operation  of  wills  ; 
(iv.)  the  different  kinds  of  testamentary  gifts  ;  (v.)  the  con- 
struction or  interpretation  of  wills  ;  (vi.)  the  vesting,  lapse, 
and  ademption  of  testamentary  gifts ;  and  (vii.)  the  revoca- 
tion of  wills. 

(i.)  Definition. — Sources  of  Law. — A  will  or  'testament' 
may  be  defined  to  be  an  instrument  of  alienation  that  takes 
effect  on  the  death  of  the  person  by  whom  it  is  made  ;  and 
which,  as  distinguished  from  a  conveyance  inter  vivos,  is 
wholly  inoperative  during  that  person's  lifetime,  and  may, 
therefore,  be  altered,  added  to,  revoked,  or  superseded,  by  a 
subsequent  instrument  of  the  same  kind,  at  his  pleasure. 

Alterations  in,  or  additions  to,  a  will  already  made  are 
frequently  contained  in  an  instrument  called  a  *  codicil/  which 
is  a  kind  of  supplement  to  the  will ;  and  any  number  of 
codicils  may  be  made  to  the  same  will.  Every  codicil  to  a 
will  is  taken  as  forming  part  of  the  original  instrument ;  but 
an  instrument  described  as  a  codicil  to  a  will  may  take  effect 
as  a  will,  where  there  is  apparently  no  prior  will.(a)  The 
rules  applicable  to  wills  apply,  in  general,  to  codicils  also. (J) 

By  the  common  law,  personalty  (including  chattels  real) 
was  alienable  by    will ;  (c)  but  the  right  of   testamentary 

{a)  1  Januan,  Wills,  125  ;  In  b.  Clements,  [1892]  p.  254  ;  and  aeepost,  p.  408. 
(&)  See  1  Vict.  c.  26  (Wills  Act,  1837)  8.  1. 
(c)  2  Bl.  Comm.  491  et  seq. 
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disposition  did  not  extend  to  estates  in  fee  simple,  in  land  of 
freehold  tenure — except  where,  as  in  the  county  of  Kent,(^) 
it  was  sanctioned  by  special  local  custom. (g)  The  incon- 
venience of  the  common  law, 'in  this  respect,  was  mitigated, 
however,  by  rules  of  equity,  under  which,  as  has  been  seen, 
the  use,  or  equitable  ownership,  of  an  estate  in  fee  simple 
was  alienable  by  will.(/ )  The  Statute  of  Uses,  by  convert- 
ing uses  into  legal  estates,  put  an  end  to  this  equitable  power 
of  testamentary  disposition.  But,  by  a  later  statute  of 
Henry  VIII.,  the  right  of  testamentary  disposition  was 
extended  to  legal  estates  in  fee  simple ;  {g)  and  by  the 
Statute  of  Frauds,  as  has  been  seen,  it  was  applied  to 
estates  pur  autre  me.Qi)  Estates  in  land  of  copyhold  tenure 
were  not  within  the  statute  of  Henry  VIIT. ;  but,  by  general 
copyhold  custom,  such  estates  were  devisable  by  will, 
provided  the  testator  had,  in  his  lifetime,  surrendered  them 
to  the  use  of  his  will — the  devisee  under  the  will  being 
entitled,  in  such  case,  to  be  admitted,  as  being  the  person  in 
whose  favour  the  surrender  had  been  made.(t)  And  by  a 
statute  of  George  III.,  copyholds  were  made  devisable 
without  a  previous  surrender  to  the  use  of  the  will.(y  ) 

As  regards  wills  made  since  the    Slst  December    1837,  The  Wills  Act, 
the  right  of  testamentary  disposition  depends  on  a  statute  of  t^tamen^y 
that  year,  (A:)  commonly  called  the  Wills  Act.     This  statute  power  given 
enacts,  with  respect  to  every  such  will,  that  the  testator  may    ^^^  ^~ 
thereby  dispose  of  all  real  and  personal  estate  to  which  he 
shall  be  entitled,  either  at  law  or  in  equity,  at  the  time  of 
his  death  (notwithstanding  that  he  may  become  entitled  to 


(d)  See  ante,  p.  26. 

(e)  2  Bl.  Comm.  374. 

(/)  See  ante,  p.  145. 

(g)  32  Hen.  8,  c.  1  (the  Statute  of  Wills),  explained  hy  stat.  34  and  35 
Hen.  8,  c.  5.  Under  this  statute,  only  two-thirds  of  lands  held  by  knight- 
service  were  devisable  ;  but  this  restriction  was  removed  through  the  conversion 
of  that  tenure  into  free  socage  by  the  stat.  12  Car.  2,  c.  24. 

(A)  See  ante,  p.  73. 

(i)  Burton,  §§  1287,  1288. 

{j)  55  Geo.  3,  c.  192  ;  repealed,  as  to  wills  made  after  1837,  by  the  stat. 
1  Vict.  c.  26,  s.  2  ;  which,  however,  contains  a  provision  (s.  3)  to  the  same  effect 
as  the  repealed  Act. 

(/;)  1  Vict.  c.  26,  which  repeals  (s.  2)  the  Statute  of  "Wills  of  Hen.  8,  and 
the  above  provision  of  the  Statute  of  Frauds,  except  as  to  wills  made  before 
1838. 

2b 
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the  same  after  the  execution  of  the  will),  and  which,  if  not 
so  disposed  of,  would  devolve  upon  the  heir-at-law,  or 
customary  heir,  of  him,  or  (if  he  became  entitled  by  descent) 
of  his  ancestor,(/)  or  upon  his  executor  or  administrator  ; 
including  copyholds  to  which  he  shall  be  entitled  to  be,  but 
shall  not  have  been,  admitted,  and  contingent,  executory, 
and  other  future  interests,  rights  of  entry,  and  estates  ^iir 
autre  vie  (whether  or  not  there  be  a  special  occupant 
thereof) ;  {m)  and,  further,  that  every  such  will  shall  be 
construed,  with  reference  to  the  real  and  personal  estate 
comprised  in  it,  to  speak  and  take  effect  as  if  it  had  been 
executed  immediately  before  the  testator's  death,  unless  a 
contrary  intention  shall  appear  thereby.(7i)  Under  the 
previous  law,  a  will  could  operate,  as  regards  real  estate  of 
freehold  tenure,  only  upon  that  which  the  testator  had  at  the 
date  of  the  will ;  as  to  real  estate  acquired  by  him  after 
that  date,  he  necessarily  died  intestate,  unless  he  disposed  of 
it  by  a  subsequent  testamentary  instrument.  This  rule, 
however,  did  not  apply  to  copyholds,  or  to  personalty. (o) 


Before  Wills 
Act; 


Under  Wills 
Act. 


(ii.)  Formalities  required  in  the  making  of  Wills. — 

Wills  made  before  the  1st  January  1838,  disposing  of  estates 
in  fee  simple,  or  ;piLr  autre  vie,  in  lands  of  freehold  tenure, 
were  required  by  the  Statute  of  Frauds  to  be  in  writing, 
signed  by  the  testator  and  by  three  or  four  credible 
witnesses  attesting  his  signature  ;  (i? )  but  for  wills  of  copy- 
holds, chattels  real,  or  other  personal  estate,  no  formalities 
were  prescribed  by  law.(^)  With  respect  to  wills  made  on 
or  after  the  1st  of  January  1838,  the  Wills  Act  has  re- 
pealed the  above  provision  of  the  Statute  of  Frauds,  and  has 
enacted,  that  no  will,  whether  of  real  or  personal  estate,(r) 


(J)  See^oai,  p.  416. 

(to)  S.  3. 

(n)  S.  24.  As  to  what  is  an  expression  of  a  contraiy  intention,  as  above,  see 
Doe  d.  York  v.  Walker,  12  M.  &  W.  591  ;  He  Ord,  Dickinson  v.  Dickinson, 
12  Ch.  D.  22,  41  L.  T.  13  ;  Be  Portal  and  Lamb,  30  Ch.  D.  50,  54  L.  J.  Ch. 
1012,  51  L.  T.  392,  33  W.  R.  71,  859  ;  Be  Wells'  Trusts,  Hardisty  v.  Welh, 
42  Ch.  D.  646,  58  L.  J.  Ch.  835,  61  L.  T.  588. 

(o)  Burton,  §§  933,  1290. 

(p)  29  Car.  2,  c.  3,  s.  5. 

{q)  Burton,  §§  935,  1287. 

(r)  Except  wills  of  personalty  of  soldiers  and  seamen  on  service  (ss.  11,  12), 
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shall  be  valid  unless  it  be  in  writing,  signed  at  the  foot 
or  end  thereof  by  the  testator,  or  by  some  other  person  in 
his  presence  and  by  his  direction ;  (s)  and  such  signature  be 
made  or  acknowledged  by  the  testator  in  the  presence  of  two 
or  more  witnesses,  present  at  the  same  time ;  and  such 
witnesses  attest  and  subscribe  the  will  in  the  testator's 
presence ;  but  that  no  form   of  attestation  shall  be  neces- 

^SLTJ.(t) 

A  will  that  has  been  revoked  may  afterwards  be  revived ;  Ke-execution 
but,  under  the  Wills  Act,   only  by  its  re-execution,  or  by  a  re^val.°° ' 
duly  executed  codicil  showing  an  intention  to  revive  it.(u) 

An  alteration  or  interlineation,  appearing  on  the  face  of  Alterations  or 
.,1     •  J     •       .  I         1  /•        •  T  .      .1  interlineations. 

a  Will,  IS  presumed,  m  the  absence  ot  evidence  to  the  con- 
trary, to  have  been  made  after  its  execution. ("?;)  And,  by 
the  Wills  Act,  no  obliteration,  interlineation,  or  other  altera- 
tion, made  in  a  will  after  its  execution,  is  to  have  any  effect 
(except  so  far  as  the  words  or  effect  of  the  will,  before  such 
alteration,  shall  not  be  apparent),  unless  such  alteration  be 
executed  as  a  will  is  thereby  required  to  be  executed  ;  but 
the  will,  with  such  alteration  as  part  thereof,  is  to  be  deemed 
duly  executed,  if  the  testator's  signature  and  the  subscription 
of  the  witnesses  be  made  in  the  margin  of  the  will,  or  on 
some  other  part  of  it,  opposite  or  near  to  such  alteration,  or 
be  appended  to  a  memorandum  referring  to  such  alteration, 
and  written  at  the  end  of  the  will,  or  on  some  other  part 
of  it(vj) 

which  may  be  made  without  the  ordinary  formalities,  and  are  the  subjects  of 
special  statutory  provisions.  And  see  24  &  25  Vict.  c.  114,  as  to  wills  made 
abroad,  by  British  subjects,  so  far  as  the  same  relate  to  personal  estate  other 
than  land. 

(s)  See  In  re  James  Clarh,  2  Cur.  329,  where  signature  in  the  name  of  the 
person  who  signed  at  the  testator's  request  was  held  to  be  sufficient. 

(t)  1  Vict.  c.  26,  s.  9.  A  formal  clause  of  attestation  is  usual,  however,  and 
facilitates  the  admission  of  the  will  to  probate :  see  1  Wms.  Exors.  82.  The 
ordinaiy  clause  is  as  follows  :  '  Signed  and  declared  by  the  above-named  A.  B. 
as  and  for  his  last  will  and  testament,  in  the  presence  of  us,  present  at  the  same 
time  ;  who  in  his  presence,  and  at  his  request,  have  hereunto  subscribed  our 
names  as  witnesses.' 

(u)  S.  22  ;  and  see  post,  p.  407,  note  {x). 

{v)  1  Jarman,  Wills,  117.  It  is  otherwise  in  the  case  of  a  deed.  See  ante, 
p.  363. 

(w)  S.  21.  The  initials  of  the  testator  and  witnesses  are  a  sufficient  signature 
for  the  purposes  of  this  section  ;  1  Jarman,  Wills,  79,  85.  Although  the  section 
applies  only  to  alterations  made  after  the  execution  of  the  will,  alterations  made 
previously  are  usually  authenticated  as  required  by  the  section,  in  order  to 
obviate  any  question  as  to  when  the  alteration  was  made. 
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How  will  is  to  Neither  sealing  nor  delivery  (as  in  the  case  of  a  deed)  is 
e  signe  .  requisite  to  the  execution  of  a  will ;  the  only  formalities 
required,  under  the  present  law,  being  those  expressly  pre- 
scribed by  the  Wills  Act,  A  mark,  or  initials,  have  been 
held  to  be  a  sufficient  signature  of  the  testator,  or  of  a 
witness.(a:)  And  an  acknowledgment  by  the  testator,  in  the 
presence  of  the  witnesses,  of  his  signature  previously  made, 
is  a  sufficient  execution  by  him.(y)  As  regards  the  position 
of  the  testator's  signature,  it  has  been  enacted,  since  the 
Wills  Act,  that  it  shall  be  sufficient  if  the  signature  be 
placed  at,  or  after,  or  following,  or  under,  or  beside,  or 
opposite  to,  the  end  of  the  will,  so  that  it  be  apparent  that 
the  testator  intended  thereby  to  give  effect  to  the  writing 
signed,  as  his  will  ;  but  that  the  signature  shall  not  be 
operative  to  give  effect  to  any  disposition  or  direction  under- 
neath or  following  it,  or  which  shall  be  inserted  after  the 
making  of  the  signature.(2) 
Witnesses  to  By  a  Strict  interpretation  of  the  requirement  of  the  Statute 

wills,  rules  as  ^f  Frauds,  that  the  witnesses  to  a  will  of  freeholds  should  be 

to.  .  . 

credible,  a  person  who  was  entitled  to  any  benefit  under  a 
will  was  held  not  to  be  a  competent  witness  to  the  will ;  and 
it  was  even  doubted  whether  a  creditor,  who  was  entitled, 
under  the  will,  to  the  benefit  of  a  charge  of  the  testator's 
debts  on  his  real  estate,  was  a  competent  witness.(a)  A 
statute  of  George  II.,  however,  allowed  a  person  to  be  a 
witness  to  a  will  under  which  he  had  an  interest,  but 
deprived  him  of  all  benefit  thereby  given  him. (6)  And  with 
respect  to  wills  made  on  or  after  the  1st  January  1838,  the 
Wills  Act  has  enacted  that  a  person  on  whom,  or  on  whose 
husband  or  wife,  any  gift  is  conferred  by  a  will,  shall  be  a 
competent  witness  thereto ;  but  that  the  benefit  thereby 
conferred  on  such  person,  or  on  his  or  her  wife  or  husband 
(not  being  a  charge  or  direction  for  the  payment  of  any  debt 
or  debts),  shall  be  void.(c)      Under  this  enactment,  a  gift 

(x)  In  h.Bleioitt,  5  P.  D.  116,  49  L.  J.  P.  D.  &'  A.  31,  42  L.  T.   329,  28 
W.  R.  520 ;  1  Jarman,  Wills,  79. 

{y)  In  h.  Warden,  2  Cur.  334  ;  1  Jarman,  Wills,  83,  84. 

{z)  15  &  16  Vict.  c.  24.     See  Margary  v.   Robinson,  12  P.  D.  8  ;   In  b. 
Benjamin  Huglies,  12  P.  D.  107. 

(a)  2  Bl.  Comm.  377  ;  Burton,  §  265.  (b)  25  Geo.  2,  c.  6. 

(c)  1  Vict.  c.  26,  ss.  15,  16. 
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by  will  to  one  of  the  witnesses  thereto  is  void,  although  his 
attestation  be  unnecessary  by  reason  of  there  being  two 
other  witnesses,  (rf)  The  Act  also  provides,  that  no  person 
shall  be  incompetent  as  a  witness  to  a  will,  on  account  of  his 
being  executor  of  the  will.(e) 

(iii.)  Modes  of  Operation  of   Wills. — As  has  already  Distinctions 
been  seen,  one  of  the  leadiner  distinctions  between  the  law  of  ^e*^eea  law  of 

°  real  and  per- 

real  and  the   law  of  personal  property  has  reference  to  the  sonal  property 

operation  of  testamentary  dispositions. (/)    The  operation  of  ^^^®°"- 

wills  has  therefore  to  be  considered — first,  with  respect  to 

estates  and  interests  governed  by  the  law  of  real  property ; 

and  secondly,  with  respect  to  such  estates  and  interests  in 

land  as  are  regulated — at  least,  as  regards  transmission  on 

death — by  the  law  of  personal  property. (^) 

With  Bespect  to  Beat  Estate. — A  will  operates  upon  real  Operation 
estate  given  thereby,  as  a  conveyance  to  the  person  or  persons  feal^estate.^ 
to  whom  it  is  given,  taking  effect  upon  the  death   of  the 
testator.       The  title  of  the  devisee  accrues,  therefore,  imme- 
diately upon  the  testator's  death,  and  by  force  of  the  will 
alone.  (^) 

As  already  stated,  the  Statute  of  Uses  does  not,  in  strict-  Uses  declared 
ness,  apply  to  uses  declared  by  will.(i)  But  since,  as  will  be  ^  ^'^ ' 
seen,  a  will  takes  effect  according  to  the  testator's  intention, 
as  far  as  possible(y  )  limitations  to  uses  in  wills  are  construed, 
as  regards  the  vesting  of  the  legal  estate,  and  the  effect  of 
a  declaration  of  a  use  upon  a  use,  in  the  same  way  as  similar 
limitations  in  deeds,  where  they  are  apparently  intended  to 

(d)    Wigan  v.  Bowlaml,  11  Hare  157. 

(c)  S.  17. 

(/)  Ante,  p.  5. 

{g)  As  to  which  see  ante,  pp.  10,  11. 

(7t)  6  Cruise,  t.  38,  ch.  1,  s.  10  ;  ante,  p.  5.  The  proper  evidence,  therefore, 
of  a  gift  of  land  by  will,  is  the  original  will  itself.  But  the  Court  of  Probate 
Act,  1857,  makes  the  probate,  after  proof  in  solemn  form,  conclusive  evidence  of 
the  validity  and  contents  of  the  will  with  respect  to  real  estate,  as  against 
persons  interested  in  the  real  estate  who  have  been  cited  to  attend  the  proceed- 
ings. And  the  Act  also  allows  the  probate,  or  an  office  copy,  of  the  will  to  be 
given  in  evidence,  under  certain  conditions,  in  suits  concerning  real  estate, 
except  where  the  validity  of  the  will  is  in  issue  :  20  &  21  Vict.  c.  77,  ss.  62,  64. 

(i)  See  ante,  p.  151. 

(;■)  ^e&post,  p.  396. 
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Devises  of 
copyholds. 


have  such  effect.(Z')  On  the  other  hand,  in  a  will,  the  legal 
estate  in  freeholds  may  pass  by  direct  gift  to  the  donee, 
without  any  declaration  of  use  in  his  favour ;  and  a  trust  of 
freeholds  may,  therefore,  be  created  by  direct  devise  to  the 
trustee,  upon  the  trusts  intended,  without  the  limitation  of 
a  use  upon  a  use.(Z) 

A  person  to  whom  copyholds  are  given  by  will  is  entitled 
to  be  admitted  as  tenant,  on  delivering  to  the  lord  of  the 
manor,  or  his  steward,  a  copy  of  the  will — which  is  to  be 
entered  on  the  court  rolls — and  on  payment  of  the  proper 
fine  and  fees.(m)  Until  his  admittance,  the  estate  remains 
in  the  testator's  customary  heir.(7i-) 


sonal  repre 
sentative 


Executor 
de  son  tort. 


Devolution  With    Bespect    to    Personal   Estate. — The   whole    of   the 

sonal  renre^^^'  Personal  estate  (including  chattels  real)  of  a  deceased  person 
passes,  as  from  the  time  of  his  death,  to  his  legal  personal 
representative,  i.e.,  his  executor  or  administrator  duly 
appointed,  to  be  applied  by  him  in  discharge  of  the  debts  of 
the  deceased,  and,  subject  to  their  payment,  in  accordance 
with  the  terms  of  the  will.(o)  If  any  person,  other  than  a 
duly  appointed  executor  or  administrator,  intermeddles  with 
the  goods  of  the  deceased,  or  does  other  acts  belonging  to 
the  office  of  executor,  he  is  subject  to  the  same  liabilities 
as  if  he  had  been  appointed  executor  ;  and  he  may,  of  course, 
be  superseded  by  the  executor  or  administrator  duly 
appointed.  A  person  so  acting  is  called  an  executor  de  son 
tort,  i.e.,  of  his  own  wrong. (2?) 

An  executor  is  a  legal  personal  representative  whom  the 
deceased  has  appointed,  by  his  will,  to  the  office.  Two  or 
more  persons  may  be  appointed  co-executors ;  and,  in  such 
case,  they  may  act  either  jointly  or  separately  in  the  admin- 
istration of  the  estate — the  act  of  any  one  of  them  being 


Office  of 
executor. 


{Jc)  1  Sand.,  Uses,  250;  Burton,  §  281  ;  Baker  v.  White,  L.  E.  20  Eq.  166. 

(I)  Burton,  §  282  ;  Be  Brooke,  Brooke  v.  Brooke,  [1894]  1  Ch.  43. 

(m)  See  1  Vict.  c.  26,  s.  4 ;  57  &  58  Vict.  c.  46,  s.  85. 

(n)  R.  v.  Garland,  L.  K.  5  Q.  B.  269  ;  Garland  v.  Mead,  L.  R.  6  Q.  B.  441, 
40  L.  J.  C.  L.  (Q.  B.)  179,  24  L.  T,  421,  19  W.  R.  1156. 

(o)  1  Wins.  Exors.  551  et  seq.  Under  the  Judicial  Trustee  Act,  1896 
(59  &  60  Vict.  c.  35),  s.  1  (1)  (2),  a  judicial  trustee  may  be  appointed  to  act  with, 
or  as,  or  in  place  of,  an  executor  oradmiuistrator.    As  to  this  Act,  see  ante,  p.  192. 

(2^)  1  Wms.  Exors.  208  et  seq.  ;  2  Bl.  Coram.  507. 
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deemed  the  act  of  all.(^)  On  the  death  of  one  of  several 
executors,  the  office  remains  in  the  survivors  or  survivor  ;  and 
it  passes  to  the  executor  (though  not  to  the  administrator) 
of  a  sole,  or  sole  surviving,  executor,  (r) 

If  there  be  no  executor — as  where  none  is  appointed  by  Adminis^trator, 
the  will,  or  the  executorship  is  renounced  (as  it  may  be)  by  "^^^^^  ^P" 
the  appointed  executors  or  executor — the  right  of  administer-  case  of  will. 
ing  the  estate  according  to  the  will  is  granted  to  some 
person  by  the  Probate  Division  of  the  High  Court  of  Justice ; 
the  estate,  meanwhile,  being  vested  in  the  judge  of  the 
Court.(s)  Administration  of  the  estate  is  also  granted  by 
the  Court  in  other  cases  of  vacancy  in  the  office  of  legal 
personal  representative  ;  as  by  the  death  of  a  sole  executor, 
without  having  appointed  an  executor ;  or  by  the  death  of 
an  administrator ;  or  where,  by  reason  of  the  infancy, 
absence,  &c.,  of  the  appointed  executor,  he  is  incapable  of 
acting — the  administration,  in  the  latter  case,  being  limited 
to  the  period  of  the  appointed  executor's  incapacity.  The 
rights  and  duties  of  an  administrator  thus  appointed,  are, 
in  general,  the  same  as  those  of  an  executor  appointed  by 
the  wi\l.{f) 

A  will  disposing  of  personal  estate  (as  distinguished  from  Proof  of  will  of 
a  will  of  real   estate  merely)  must  be  proved,  by  proper  H^'^^ 
evidence,   in  the  Probate   Division   of  the  High  Court   of 
Justice,  by  the  executor  or  the  duly  appointed  administra- 
tor, (w)    This  proof  may  be  either  '  in  common  form  ' — that  is.  In  common 
merely  by  the  oath  of  the  personal  representative  as  to  his  '^^^' 
belief  in  the  validity  of  the  will,  together  with  the  oath  of 
one  of  the  witnesses   to   the  will ;  or  by  the  oath  of  the 
personal  representative  alone,  if  it  appear  by  an  attestation 
clause,  appended  to  the  will,  that  all  the  requirements  for 
execution  have  been  complied  with  (y) — or  '  in  solemn  form,'  In  solemn 
by  the  oaths  of  both  witnesses,  and  any  other  evidence  the  °^'°' 
case  may  require,  after  the  persons  who  would  be  entitled  to 

(q)  2  Wms.  Exors.  785  et  acq. 

(r)  Ibid.  ;  2  Bl.  Comm.  506. 

(»)  21  &  22  Vict.  c.  95,  s.  19. 

(t)  See  Wms.  Exors.  pt.  1,  bk.  5,  oh.  3  ;  2  Bl.  Comm.  505. 

(u)  20  &  21  Vict.  0.  77,  ss.  46,  47,  59.    Prior  to  this  statute,  wills  were  proved 
in  the  Ecclesiastical  Courts :  see  2  Bl.  Comm.  508,  509. 

(v)  1  Wms.  Exors.  271-274  ;  see  ante,  p.  387,  note  (<)• 
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the  estate  of  the  deceased,  in  case  of  his  intestacy,  have  been 
cited  to  be  present  at  the  proceedings.  Proof  of  a  will  in 
solemn  form  may  be  required  by  a  person  having  an  interest 
in  the  estate,  at  any  time  within  thirty  years,  notwithstanding 
its  previous  proof  in  common  form;  and  if  it  is  not  then 
established,  the  previous  probate  will  be  revoked.  But  after 
proof  of  a  will  in  solemn  form,  further  proof  cannot  be 
required.  Hence,  a  will  is  often  proved  in  solemn  form  in 
the  first  instance,  for  the  executor's  greater  security  ;  though 
even  after  it  has  been  so  proved,  the  probate  may  be  revoked, 
if  fraud  can  be  shown,  or  a  later  will  is  discovered. (^^) 

When  the  will  is  proved,  it  is  deposited  and  kept  in  the 
registry  of  the  Probate  Division  of  the  High  Court ;  and  a 
copy  of  the  will  on  parchment,  under  the  seal  of  the  Court, 
is  delivered  to  the  executor  or  administrator,  together  with 
a  certificate  of  its  proof,  and  (where  the  personal  representa- 
tive is  an  administrator)  of  the  grant  of  administration. 
Such  copy  and  certificate  are  called  the  '  probate '  of  the 
will,  or  (where  an  administrator  is  appointed)  '  letters  of 
administration  with  the  will  annexed  ' ;  and  they  constitute 
the  proper  evidence  of  the  title  of  the  executor  or  adminis- 
trator, and  of  the  validity  of  the  will,  so  far  as  it  extends  to 
personal  estate.  The  tax  called  '  estate  duty,'  which  has 
been  already  referred  to,  is  payable  by  the  personal  repre- 
sentative on  the  net  value  of  all  personalty  (wheresoever 
situate)  of  which  the  deceased  was  competent  to  dispose  at 
his  death ;  (x)  and  this  duty  must  be  paid  on  proving  the 
will.(2/) 

In  order  to  provide  for  the  payment  of  the  testator's  debts, 
his  executor  or  administrator  has  an  absolute  power  to  sell 
or  mortgage  any  part  of  the  personal  estate,  including 
chattels  real,  notwithstanding  any  disposition  of  the  same  by 
the  will.  And  the  purchaser  or  mortgagee  is  not  affected 
by  notice  of  any   such   disposition ;    nor  is  he  bound,  or 


{w)  2  Wins.  Exors.  274  et  seq. 

{x)  This  includes  propertj  over  which  the  deceased  had  a  general  power  of 
appointment,  57  &  58  Vict.  c.  30,  s.  22  (2)  (a). 

{y)  57  &  58  Vict.  c.  30  (Finance  Act,  1894)  s.  6  (2),  &c.  As  to  the  estate 
duty  generally,  see  ante,  p.  262.  This  duty  is  imposed  where  the  death  has 
occurred  since  the  Ist  August  1894.  Where  the  death  has  occurred  before  that 
date,  probate  duty  is  payable  on  the  net  value  of  the  personalty  of  the  deceased 
in  the  United  Kingdom. 
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entitled,  to  inquire  as  to  the  propriety  of  the  sale  or  mort- 
gage. (2)  Subject  to  any  such  disposition  by  the  legal  How  it  passes 
personal  representative,  personal  estate  given  by  will  passes  ^  ^^^  ^' 
to  the  person  or  persons  to  whom  it  is  so  given,  upon  the 
mere  assent  of  the  executor  or  administrator  to  the  gift. 
Such  assent  may  be  expressed  in  any  way,  or  it  may  be 
implied  ;  for  no  formality  is  required  for  the  transfer  of  the 
subject  of  the  gift  from  the  legal  personal  representative  to 
the  legatee — even  where  it  is  an  estate  for  years,  or  other 
chattel  interest  in  land.(«) 

(iv.)    The  Different  Kinds  of  Testamentary  Gifts. — A  Devises  and 

gift  by  will  of  real  estate  is  called  a  '  devise.'     A  testa-  ^S'^nd 

mentary   gift  of    personal  estate  is  called  a    '  bequest/  or  general. 

*  legacy. '(Z>)       A  devise  or  bequest  is  called  '  specific'  when 

the  subject  of  the  gift  is  a  certain  thing  belonging  to  the 

testator,   and  is  described  accordingly  in  the  will ;  as,  the 

testator's  land   '  situate  at,'  &c.,  or  his  shares  in  a  particular 

company .(c)       A  bequest  of  money,  or  any  other  object,  in 

general  terms,  that  is,  not  specifying  any  particular  thing 

included  in  the  testator's  estate,  is  called  a  '  general '  legacy 

or  bequest.(c?) 

A  devise  or  bequest  of  all  the  real  or  personal  estate  of  Kesiduary 

devise  or 
bequest. 

{z)  See  Elliott  v.  Merryman,  Barn,  78;  S.C.,  and  notes  thereto,  1  Lead. 
Cas.  Eq.  72  ;  2  Wms.  Exors.  801  et  seq. ;  Re  Whistler,  35  Ch.  D.  561,  06 
L.  J.  Ch.  827,  57  L.  T.  77,  35  W.  R.  662. 

(a)  See  2  Wms.  Exors.  1225  et  seq.  ;  Burton,  §  932  ;  Stevenson  v.  Mayor  of 
Liverpool.  L.  R.  10  Q.  B.  81,  44  L.  .J.  C.  L.  (Q.  B.)  34,  31  L.  T.  673,  23 
W.  R.  346 ;  Be  CulverJumse,  Cook  v.  Cvlverhouse,  [1896]  2  Ch.  251. 

(6)  A  tax  called  legacy  duty  is  payable  under  the  stat.  36  Geo.  3,  c.  52,  and 
subsequent  Acts,  on  every  bequest  of  personal  estate,  or  succession  to  personal 
estate  under  an  intestacy,  upon  the  amount  or  value  of  such  bequest  or  succes- 
sion ;  except  that,  under  the  present  law,  no  duty  is  payable  where  the  whole 
personal  estate  is  of  less  value  than  £100  (43  Vict.  c.  14,  s.  13)  ;  and  that  the 
estate  duty  covers  the  £1  per  cent,  legacy  duty,  and  legacy  duties  on  small 
estates  not  exceeding  £300,  £500,  or  £1000  :  see  57  &  58  Vict.  c.  30  (Finance 
Act,  1894),  ss.  1,  16.  The  rates  of  duty  are  the  same  as  those  of  succession 
duty,  and  there  are  similar  exemptions  from  the  duty :  see  ante,  p.  263.  The 
duty  is  paid  by  the  executor  or  administrator,  and  is  deducted  by  him  from  the 
amount  of  the  legacy  or  succession,  except  where  a  legacy  is  bequeathed  free  of 
legacy  duty. 

(c)  2  Wms.  Exors.  1019  ;  see  Bothamley  v.  Slierson,  L.  R.  20  Eq.  304,  308, 
311,  44  L.  J.  Ch.  589,  33  L.  T.  150,  23  W.  R.  848 ;  -Sc  Cottage,  Jones  v. 
Palm^,  [1895]  2  Ch.  657. 

((?)  2  Wms.  Exors.  1019.  A  legacy  of  a  sum  of  money,  to  be  paid  out  of  a 
particular  fund  belonging  to  the  testator,  is  called  a  '  demonstrative  '  legacy.  It 
IS  similar  to  a  specific  legacy,  except  that  it  is  not  liable  to  ademption. 
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the  testator,  not  otherwise  disposed  of  by  the  will,  is  called 
a  '  residuary  '  devise  or  bequest.  Under  the  law  prior  to  the 
Wills  Act,  a  residuary  devise,  so  far  as  it  applied  to  land  of 
freehold  tenure,  included  only  that  which  constituted  the 
residue  of  the  testator's  real  estate  of  that  tenure  at  the  date 
of  his  will,  and  was,  in  effect,  a  specific  gift  of  such  real 
estate.  For,  as  has  been  seen,  the  operation  of  a  will,  with 
respect  to  real  estate  of  freehold  tenure,  was  confined  to  that 
which  the  testator  had  at  the  date  of  the  will ;  (e)  and,  as  to 
such  estate,  the  will  was  regarded  as  a  present  conveyance, 
coming  into  operation  on  the  testator's  death.  As  to  land 
acquired  by  the  testator  after  the  making  of  the  will,  or  land 
comprised  in  the  will,  the  devise  of  which  had  failed  or  was 
void,  the  testator  necessarily  died  intestate  ;  unless  he  made 
a  subsequent  will  or  codicil,  disposing  of  such  land.(/) 
These  rules,  however,  did  not  apply  to  copyholds  or  personalty 
— a  residuary  gift  of  which  might  comprise  any  estate 
acquired  after  the  date  of  the  will,  as  well  as  the  testa- 
mentary gifts  that  were  void,  or  had  failed.(5r)  And  as  to 
wills  made  on  or  after  the  Ist  January  1838,  this  is  also  the 
rule  with  respect  to  freeholds  included  in  a  residuary  devise. 
For,  under  the  Wills  Act,  as  has  been  seen,  a  will  may  take 
effect,  as  to  both  real  and  personal  estate,  as  from  the  death 
of  the  testator,  and  may  comprise  real  or  personal  estate  to 
which  the  testator  becomes  entitled  after  the  execution  of 
the  will.(A)  Moreover,  the  Act  expressly  provides  that, 
unless  a  contrary  intention  appears  by  the  will,  real  estate 
comprised  in  any  devise  therein,  which  shall  fail  or  be  void, 
shall  be  included  in  the  residuary  devise,  if  any,  contained 
in  the  will,('i) 

If  the  will  contains  no  residuary  devise  of  real  estate,  the 
testator  dies  intestate  as  to  any  real  estate  not  specifically 
devised.  Formerly,  if  a  will  contained  no  residuary  bequest 
of  personal  estate,  the  executor,  if  any,  appointed  by  the 
will,  was  entitled  to  the  residue  for  his  own  benefit,  unless 


(c)  Ante,  p.  386. 
(/)  2  BI.  Comin.  378,  379. 
07)  Ibid. 

(h)  See  ante,  p.  386. 

(i)  1  Vict.  c.  26,  s.  25.     As  to  failure  of  a  gift  of  a  share  of  residue,  eeepost, 
p.  404. 
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a  contrary  intention  appeared  from  the  will.(y)  But  this 
rule  was  altered  by  a  statute  of  the  year  1830,  under  which, 
unless  it  appear  by  the  will,  or  a  codicil  thereto,  that  the 
executor  was  intended  to  take  the  undisposed  of  residue  for 
his  own  benefit,  he  holds  it  in  trust  for  the  successors  of  the 
deceased  under  the  statutes  for  the  distribution  of  the  per- 
sonal estate  of  intestates. (Z;) 

As  between  the  different  persons  who  may  have  interests  Marshalling  of 
in  the  estate  of  a  deceased  person,  either  as  devisees  or  l^^  ^^r^' 
legatees  under  his  will,  or  as  successors  under  his  intestacy,  entitled  to 
his  assets  (/)  are  applicable  in  a  certain  order,  in  discharge  j^^^^"^ 
of  his  debts.  Consequently,  if  certain  assets  of  the  deceased 
have  been  applied  for  this  purpose,  while  other  assets,  earlier 
in  the  order  of  liability,  have  not  been  so  applied,  any 
person  having  a  beneficial  interest  in  the  assets  that  have 
been  so  applied  will  be  entitled  to  have  the  various  assets  of 
the  deceased  '  marshalled';  that  is,  to  have  refunded  to 
him,  out  of  the  assets  which  stood  earlier  in  the  order  of 
liability,  the  amount  that  has  been  taken  out  of  the  assets  in 
which  he  had  such  interest,  or  a  part  of  that  amount  suflS- 
cient  for  the  satisfaction  of  his  claim.  The  deceased  may, 
of  course,  by  his  will,  direct  that  a  specified  part  of  his 
estate  shall  be  applicable  in  satisfaction  of  his  debts,  in 
exoneration  of  any  other  part.(?n)  But,  subject  to  any  such 
direction,  the  assets  are  applied  (in  accordance  with  the 
presumed  intention  of  the  deceased)  as  follows  : — Debts 
secured  by  mortgage  of,  or  charge  or  lien  upon,  any  lands 
or  hereditaments  of  the  deceased,  are  now  payable,  as  has 
been  seen,  out  of  such  lands  or  hereditaments,  in  exoneration 
of  his  other  estate.(7i)  In  discharge  of  debts  not  so  secured, 
the  assets  are  applicable  in  the  following  order  :  1st,  the 
residuary  personal  estate,  i.e.,  the  general  personal  estate, 
other    than    that    required    for    discharge    of    the    legacies 


ij)  2  Wms.  Exors.  1342. 

(k)  11  Geo.  4  &  1  Will.  4,  c.  40,  s.  1.  See  WiUiams  v.  Arkle,  L.  E.  7  H.  L. 
606  ;  Camp  v.  Cox,  31  Ch.  D.  460.  As  to  the  Statutes  of  Distribution,  see 
j)ost,  p.  422. 

(I)  As  to  the  meaning  of  the  word  '  assets,'  see  ante,  p.  269,  note  (o). 

(m)  See  Ancagter  v.  Mayer,  1  Bro.  C.  C.  454  ;  S.C.,  and  notes  thereto, 
1  Lead.  Cas.  Eq.  723. 

{n)  See  ante,  pp.  226,  253. 
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bequeathed  by  the  deceased ;  2ndly,  real  estate  devised  by 
the  deceased  expressly  on  trust  for  payment  of  his  debts ; 
Srdly,  real  estate  not  passing  by  the  will  of  the  deceased, 
and  therefore  descending  to  the  heir-at-law ;  (o)  4thly,  real 
estate  given  by  the  will  of  the  deceased,  but  charged  thereby 
with  the  payment  of  his  debts  or  of  pecuniary  legacies  given 
by  him  (including  any  land  so  charged,  which  passes  to  the 
heir-at-law  through  failure  of  a  gift  by  the  will) ;  {p) 
5thly,  general  legacies ;  (q)  6thly,  specific  or  residuary 
devises  of  real  estate,  not  charged  with  payment  of  debts 
or  legacies,  and  specific  or  demonstrative  legacies — all  of 
which  are  applicable  ratably ;  (r)  7thly,  real  or  personal 
estate  over  which  the  deceased  had  a  general  power  of 
appointment,  which  he  has  exercised  by  voluntary  deed,  or 
by  his  will.(s) 

Division  of  (v.)  Construction,   or  Interpretation,   of  Wills. — This 

subject.  subject  may  be  considered  with  reference  to — (a)  general 

rules  of  construction ;  ()3)  operative  words  of  gift,  and  gifts 

by  implication  :  (-y)   words  of   description  of  testamentary 

gifts ;  and  (S)  words  of  limitation. 

Qeneral  Rules.  (a)  General  Rules  of  Construction. — Wills  are  subject  to 
some  of  the  general  rules  of  construction  applicable  to 
deeds. (^)  Thus,  the  testator's  intention  is,  if  possible,  to 
be  effectuated.  And  this  intention  is  to  be  gathered  from 
the  words  of  the  will  itself ;  though,  as  in  the  interpreta- 
tion of  deeds,  extrinsic  evidence  may  be  admitted  of  facts 
respecting  persons  or  things  to  which  the  instrument  refers, 

(o)  As  to  the  effect  of  a  devise  by  will  to  the  heir-at-law,  see  post,  p.  417. 

(p)  Stead  V.  BardaJcer,  L.  E.  15  Eq.  175,  42  L.  J.  Ch.  317,  21  W.  R.  258  ; 
lie  Bawden,  (1894]  1  Ch.  693.    As  to  charges  of  debts  by  will,  see  ante,  p.  260. 

(o)  Be  Stokes,  67  L.  T.  (N.  S.)  223  ;  Re  Salt,  JBrothioood  v.  Keeling,  [1895] 
2  Ch.  203.  In  re  Bate,  Bate  v.  Bate,  43  Ch.  D.  600,  the  portion  of  the 
personal  estate  required  for  payment  of  the  pecuniary  legacies  was  held  to  be 
applicable  in  payment  of  the  debts  before  real  estate  charged  with  debts  could 
be  resorted  to  for  that  purpose  ;  but  that  decision  was  not  followed  in  the  other 
cases  above  cited. 

(r)  Ilensman  v.  Fryer,  L.  R.  3  Ch.  App,  420,  17  L.  T.  394,  16  W.  R.  162, 
Lancejield  v.  Iffgvlden,  L.  R.  10  Ch.  App.  136,  44  L.  J.  Ch.  203,  31  L.  T.  813, 
23  W.  R.  223 ;  establishing  that  a  residuary  devise  is  to  be  deemed  specific  as 
regards  liability  for  payment  of  debts. 

(s)  2  VVms.  Exors.  1550-1552  ;  Holmes  v.  Coghill,  12  Ves.  206;  Fleming  v. 
Buchanan,  3  1).  M.  &  G.  976  ;  and  see  ante,  p.  338. 

t)  As  to  which,  see  ante,  p.  374;  et  seq.     See,  however,  p.  375,  note   w). 
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including  evidence  as  to  latent  ambiguities.  (%)  Again,  the 
words  of  a  will  are  to  be  taken  in  the  ordinary  and  gram- 
matical sense,  unless  a  clear  intention  to  use  them  in  another 
sense  is  apparent.(v)  Hence,  technical  words  and  expressions 
are,  in  general,  construed  in  their  ordinary  technical  senses,  (ty) 
But  the  use  of  technical  terms,  which,  as  has  been  seen,  is 
necessary,  in  some  instances,  in  the  limitation  of  estates  by 
deed,  is  never  essential  for  this  purpose  in  wills  ;  for,  in  a 
will,  informal  expressions  take  effect  according  to  the  testator's 
presumed  intention. (cc)  The  application  of  the  last  rule  to 
wills  in  which  the  intention  has  been  imperfectly  expressed, 
has,  however,  given  rise  to  a  considerable  body  of  rules  for 
the  interpretation  of  various  words  and  phrases  in  wills;  and 
these  rules  modify,  to  a  large  extent,  the  general  rule 
respecting  the  observance  of  the  testator's  intention. (3/) 

(/3)  Operative  Words  of  Gift.      Gifts  hy  Implication. — The  Operative 
operative  words  usually  employed  in  wills  are    '  give,'  or  ^^"'^  ^" 
'  devise,'  in  gifts  of  real  estate  ;  and  '  give,'  or  *  bequeath,' 
in  gifts   of  personal  estate ;  but  other  words  of  gift  may  be 
used. (2) 

Under  the  law  prior  to  the  Wills  Act,  a  general  devise  or  i:ffect  of 
bequest  of  the  testator's  real  or  personal  estate  would  not  s^°f  *^  devise 

^  ...  '^^  bequest  on 

take  effect  as  an  appointment  by  him,  in  exercise  of  a  power  general  power 
vested  in  him  of  appointing  real  or  personal  estate  by  will ;  ^g*^^"™*" 
unless  it  otherwise   appeared  by  the  will   that  the  testator 
intended  the  devise  or  bequest  to  operate  as  an  exercise  of 
the  power.(a)       And  this  is  still  the  rule  with  respect  to  a 
special  or  particular  power.  (&)     But  as  to  general  powers, 

{u)  See  Doe  d.  Hiscoclcs  v.  Hiacoeks,  5  ^I.  &  W.  363  ;  S.C,  and  notes  thereto, 
Tndor  L.  C.  R.  P.  918. 

{v)  Grey  v.  Pearson,  6  H.  L.  Cas.  61 ;  Ahhott  v.  Middleton,  7  H.  L.  Cas.  68, 
114 ;  Rhodes  v.  Elwdes,  7  App.  Cas.  192,  51  L.  J.  P.  C.  53,  46  L.  T.  463,  30 
W.  R.  709. 

(?o)  See  Hawkins,  AVills,  4  ;  LeaxJi  v.  Jay,  9  Ch.  D.  42,  47  L.  J.  Ch«  876,  39 
L.  T.  242,  27  W.  R.  99. 

{x)  See  infra,  p.  402. 

(«/)  For  a  summary  of  the  general  rules  of  construction  of  wills,  see  Jarman, 
Wills,  ch.  51. 

{z)  6  Cruise,  t.  38,  ch.  10,  s.  2. 

(a)  1  Jarman,  Wills,  629,  630. 

(6)  Cl<yve8  v.  Aicdry,  12  Beav.  604 ;  Wildbore  v.  Gregory,  L.  R.  12  Eq.  482  ; 
Be  Mills,  MiMs  v.  Mills,  34  Ch.  D.  186,  56  L.  J.  Ch.  118,  55  L.  T.  665,  35 
W.  R.  133  ;  Re  Hitddleston,  Bruno  v.  Eyston,  [1894]  3  Ch.  595.    As  to  what 
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the  Wills  Act  enacts,  in  effect,  that  in  a  will  made  on  or 
after  the  1st  January  1838,  a  general  devise  of  the  testator's 
real  estate,  or  of  his  real  estate  in  any  place,  or  in  the  occu- 
pation of  any  person  mentioned  in  his  will,  or  otherwise 
described  in  a  general  manner — or  a  bequest  of  his  personal 
estate,  or  of  personal  property  described  in  a  general  manner 
— shall  be  construed  to  include  any  real  or  personal  estate 
(as  the  case  may  be)  to  which  such  description  shall  extend, 
which  the  testator  may  have  power  to  appoint  in  any  manner 
he  may  think  proper ;  and  shall  operate  as  an  execution  of 
such  power,  unless  a  contrary  intention  shall  appear  by  the 
will.(c) 
Gifts  by  im-  In  some  instances,  gifts  by  will  of  estates  and  interests  are 

Insianoes  implied,  by  reason  of  other  dispositions  contained  in  the 
will,(^)  where  the  implication  thus  arising  is  a  necessary 
one,  and  not  merely  possible  or  probable. (e)  Thus,  if  an 
owner  in  fee  simple  of  land  devises  it  to  his  (the  testator's) 
heir-at-law,  after  the  death  of  A.,  and  the  will  contains 
no  residuary  devise,  A.  takes  a  life  estate  by  implication ; 
because  the  testator  evidently  intended  that  his  heir-at-law 
should  not  have  the  land  till  after  A.'s  death  ;  and  to  give 
effect  to  that  intention,  A.  must  be  held  to  take  an  estate  for 
his  life.(/)  And  the  result  would  be  similar  in  the  case  of  a 
bequest  of  chattels  real,  or  other  personalty,  exclusively  to  all 
of  the  testator's  next  of  kin,  after  the  death  of  A. — the  will 
containing  no  residuary  bequest,  (^)  But  if,  in  the  first  case, 
the  devisee  were  not  the  testator's  heir-at-law,  or  the  will 

is  a  sufficient  indication  of  an  intention  to  exercise  a  special  power,  see  Ames  v. 
Cadogan,  12  Ch.  D.  868  ;  Von  Brockdorff  v.  Malcolm,  30  Ch.  D.  172  ;  Be 
Wait,  30  Ch.  1).  617 ;  Be  Estlier  Williams,  Foulkes  v.  Williams,  42  Ch,  D.  93, 
58  L.  J.  Ch.  451,  61  L,  T.  58. 

(c)  1  Vict.  c.  26,  8.  27  ;  Phillips  v.  Cayley,Ai  Ch.  D.  222,  59  L.  J.  Ch.  177, 
62  L.  T.  86,  38  W.  R.  341;  Airey  v.  Bower,  12  App,  Cas.  263;  Coxen  v, 
Bowland,  [1894]  1  Ch.  406. 

{d)  As  to  gifts  by  implication  generally,  see  Gardner  v.  iSJieldon  (Vaughan, 
259),  and  notes  thereto,  Tndor,  L.  C.  R.  P.  625  ;  Jarman,  Wills,  ch.  17  ;  6  Cruise, 
t,  38,  ch.  10,  ss.  18-26. 

(e)  '  Necessary  implication  means,  not  natural  necessity,  but  so  strong  a  pro- 
bability of  intention,  that  an  intention  contrary  to  that  which  is  imputed  to  the 
testator  cannot  be  supposed ' :  per  Lord  Eldon,  1  Ves.  &  B.  466. 

(/)  Vaughan,  supra. 

{g)  Boe  d.  Bendale  v.  Summerset,  5  Burr.  2608  ;  Balph  v.  Carrick,  11 
Ch.  D.  873,  48  L.  J.  Ch.  801,  40  L.  T.  505  ;  In  re  Smith's  Trusts,  L.  R. 
1  Eq.  79 ;  Humphreys  v.  Humphreys,  L.  R.  4  Eq.  575,  15  L.  T.  557,  15  W.  R. 
391 ;  Be  Springfield,  Chamberlain  v.  Springfield,  [1894]  3  Ch.  603, 


ALIENATION    BY   WILL.  399 

contained  a  residuary  devise ;  or  if,  in  the  second  case,  the 
legatees  were  not  the  testator's  next  of  kin  or  all  of  them, 
or  the  will  contained  a  residuary  bequest — an  estate  for 
life  would  not  be  implied  in  A.'s  favour;  for,  during  his  life, 
the  subject  of  the  gift  would  vest  in  the  heir-at-law  or  resi- 
duary devisee,  in  the  first  case,  and  in  the  next  of  kin  or 
some  of  them,  or  in  the  residuary  legatee,  in  the  second 
case.(7i) 

Again,  if  a  devise  or  bequest  be  made  to  a  person  till  he  Further 
attain   a  certain  age,  and  if  he  die  under  that  age,  then  to  "*8**°<*- 
another  person,  he  will,  in  general,  take,  by  implication,  an 
estate  in  fee  simple  in  realty,  or  an  absolute  interest  in  per- 
sonalty, subject  to  the  gift  over  in  case  of  his  death  before 
attaining  the  required  age.(t) 

Under  the   law  prior  to  the  Wills  Act,   where  land  was  Devise  with 
devised  to  a  person,  and  if  he  should  die  without  issue  (or  leath^without 
without  children)  then  to  another  person,  the  devisee  would,  issue.    Before 
in  general,  take  an  estate  tail  by  implication — the  words  '  die 
without  issue,'  &c.,  being  construed  to  mean  failure  of  issue 
at  death,  or  at  any  time  afterwards ;  and  the  gift  over  was 
construed  as  a  remainder  expectant  on  the  estate  tail.(y  )     A 
similar  construction  of  a  bequest  of  personal  estate,  with  a 
gift  over  in  case  of  the  death  of  the  legatee  without  leaving 
issue,  &c.,  gave  the  legatee  the  absolute  ownership ;   for,  as 
the  gift  over  on  failure  of  issue  was   not  defeasible  (as  a 
remainder  expectant  on  an  estate  tail  is),  it  was  void  by  the 
rule  against  perpetuities. (/j)    This  rule  of  construction,  which 
tended,    in  general,  to  defeat  the  testator's  intention,  was 
altered  by  the  Wills  Act,  with  respect  to  wills  made  on  or 
after  the  1st  January,  1838.      Under  that  Act,  the  words  Since  Wills 
'  die  without  issue,'  or  other   words  importing  either  a  want 
or  failure  of  issue  of  any  person  in  his  lifetime  or  at  his  death, 
or  an  indefinite  failure  of  his  issue,  are  construed  to  mean  a 

{h)  Horton  v.  Horton,  Cro.  Jac.  74 ;  AspinaU  v.  Petvin,  1  S.  &  S.  544 ;  but 
see  In  re  Blake  s  Trust,  L.  R.  3  Eq.  799,  16  L.  T.  279  ;  In  re  Rawlins'  Trusts, 
45  Ch,  D.  299,  59  L.  J.  Cb,  599 ;  iScale  v.  Bawlins,  [1892]  A.  C.  342. 

{i)  1  Jarman,  Wills,  513  ;  Oropton  v.  Davies,  L.  R.  4  C.  P.  159,  38  L.  J.  C.  L. 
(C.  P.)  159,  20  L.  T.  30,  17  W.  R.  444  ;  Andrew  v.  Andrew,  1  Ch.  D.  410,  45 
L.  J.  Ch.  232,  34  L.  T.  82,  24  W.  R.  349  ;  Sweeting  v.  Prideaux,  2  Ch.  D.  418, 
45  L.  J.  Ch.  378,  34  L.  T.  240,  24  W.  R.  776. 

(j)  Candy  v.  Campbell,  2  CI.  and  F.  421  ;  Hawkins,  Wills,  205. 

(4)  See  Hawkins,  Wills,  206  ;  Dawson  v.  Small,  L.  R.  9  Ch.  App.  651. 
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Implication  of 
cross-remain- 
ders in  tail. 


want  or  failure  of  issue  in  the  lifetime  or  at  the  death  of 
such  person,  and  not  an  indefinite  failure  of  his  issue  ;  unless 
a  contrary  intention  appears,  by  reason  of  the  words  clearly 
referring  to  an  estate  tail ;  or  unless  they  refer  to  the  objects 
of  a  prior  gLft.(^)  The  effect  of  this  enactment,  where  it 
applies,  is,  that  if  real  estate  be  devised  to  a  person  and  his 
heirs,  or  to  him  indefinitely,  with  a  limitation  over  in  case  of 
his  death  without  issue,  or  without  having  or  leaving  issue, 
he  will  not,  as  formerly,  take  an  estate  tail  with  remainder 
over,  but  will  take  an  estate  in  fee  simple,  with  an  executory 
devise  over  in  the  event  of  his  death  without  issue  living  at 
his  death  ;  and,  that  if  personal  estate  be  given  by  will  to 
a  person,  with  a  bequest  over  in  case  of  his  death  without 
issue,  the  gift  over  will  not,  as  formerly,  be  void  for  remote- 
ness, but  will  take  effect  as  an  executory  bequest,  contingent 
upon  the  death  of  the  legatee  without  issue  living  at  his 
death.(m) 

Where  lands  are  devised  to  two  or  more  persons  in  tail, 
severally  or  as  tenants  in  common,  and  upon  failure  of  their 
issue  to  a  third  person,  and  it  is  apparently  intended  that  all 
the  lands  should  pass  together  to  such  third  person,  in  the 
event  of  his  becoming  entitled  in  possession,  cross-remainders 
in  tail  between  the  prior  devisees  are  implied ;  that  is,  each 
takes  a  vested  remainder  in  tail,  expectant  on  the  other's 
estate,  (ti) 


Construed 
according  to 
intention. 


(-y)  Words  of  Description  of  Testamentary  Gifts. — Testa- 
mentary dispositions  are  subject  to  less  strict  rules  of  con- 
struction than  conveyances  by  deed,  as  regards  words  of 
description  of  things  given  thereby.  What  will  pass  by  the 
words  used  depends,  in  each  case,  on  the  testator's  intention 
appearing  by  the  will.(o)      A  general  gift  of  the  testator's 


(0  1  Vict.  0.  26,  8.  29.  See  2  .Tarman,  Wills,  1321  ;  Re  Edwards,  Edtcards 
V.  Edwards,  [1894]  3  Ch.  644. 

{m)  Hawkins,  Wills,  215  ;  see  2  .Tarman,  Wills,  ch.  41.  As  to  the  restriction 
on  such  an  executory  limitation  under  the  Conv,  Act,  1882,  s.  10,  see  ante, 
p.  153. 

(n)  2  Jarman,  Wills,  ch.  42  ;  Burton,  §§  668-670 ;  Powell  v.  Howells,  L.  R. 
3  Q.  B.  654,  16  W.  R.  1116;  Hannaford  v.  Hannafwd,  L,  R.  7  Q.  B.  116, 
41  L.  J.  C.  L.  (Q.  B.)  62,  25  L.  T.  820,  20  W.  R.  292.  As  to  cross-remainders, 
see  ante,  p.  167. 

(o)  6  Cruise,  t.  38,  ch.  10,  s.  61.  As  to  meanings  of  particular  words  of 
description  in  wills,  see  1  Jarman,  Wills  ch.  24. 
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*  estate/  or  of  '  all  his  estate,'  or  of  '  all  lie  may  die  possessed 
of,'  and  similar  expressions,  will  pass  all  the  testator's  estate, 
both  real  and  personal,  unless  it  appear  from  the  context 
that  such  words  were  used  with  a  narrower  meaning.  (^) 

Under  the  law  prior  to  the  Wills  Act,  leaseholds  for  years  Effect  of 
would  not  pass  under  a  general  devise  of  the  testator's  '  land,'  opioid  ^^&c! 
or  '  lands,  tenements,  and  hereditaments,'  if  the  testator  had 
any  estate  in  fee  simple  to  which  the  words  might  apply  ; 
though  if  he  had  only  leaseholds  for  years,  they  would  pass 
by  such  words — as,  otherwise,  the  devise  would  have  no  opera- 
tion. (5')  But,  under  the  Wills  Act,  a  devise  in  a  will  made 
on  or  after  the  1st  January  1838,  of  the  testator's  land,  or  of 
his  land  in  any  place,  or  in  the  occupation  of  any  person,  or 
otherwise  described  generally,  will  include  customary,  copy- 
hold, and  leasehold  estates  of  the  testator,  as  well  as  freehold 
estates,  unless  a  contrary  intention  appears  by  the  will.(r) 

A  general  devise  of  '  real  estate,'  however,  will  not  include  General  devise 
leaseholds  for  years,  under  the  preceding  enactment,  unless 
an  intention  that  they  shall  pass  by  such  words  appears  in 
the  will.(s) 

(S)  Words  of  Limitation. — ^In  accordance  with  the  general  Words  of 
rule  of  construction  already  mentioned,  technical  words  of 
limitation  used  in  wills  have,  in  general,  the  same  interpre- 
tation and  effect  as  in  deeds.  Hence,  the  rule  in  Shelley's 
cctse  applies  to  gifts  by  will,  and,  indeed,  more  widely  than 
in  its  application  to  conveyances ;  for  in  wills  several  words 
besides  '  heirs '  (such  as  '  issue  '  and  '  children ')  may  be 
construed  as  words  of  limitation  rather  than  of  purchase.(<) 
And,  in  general,  no  indication,  however  clear,  of  the  testator's 
intention  that   an  estate  given  by  the  will  is  to  be  a  life 


(p)  1  Jarman,  Wills,  ch.  22 ;  Cruise,  t  38,  ch.  10,  ss.  69-74.  But  a  devise 
of  real  estate,  of  which  the  testator  may  die  seised,  will  not  pass  land  in  the 
wrongful  possession  of  a  stranger  :  Leach  v.  Jay,  9  Ch.  D.  42,  47  L.  J  Ch.  876, 
39  L.  T.  242,  27  W.  R.  99. 

iq)  1  Jarman,  AVills,  623. 

(r)  1  Vict.  c.  26,  s.  26.  Copyholds  would,  however,  pass  under  a  general 
devise  prior  to  this  enactment :  1  Jarman,  Wills,  620. 

(«)  Butler  V.  Butler,  28  Ch.  D.  66,  54  L.  J.  Ch.  197,  52  L.  T.  90;  GuSy 
V.  Davis,  L.  R.  10  Eq.  562,  39  L.  J.  Ch,  684 ;  Moose  v.  WhUe,  3  Ch.  D.  763. 

(t)  Burton,  §  803.  See  2  Jarman,  Wills,  ch.  36  ;  Bowen  v.  Letois,  9JApp. 
Cas.  890,  54  L.  J.  C.  L.  2,  55.     As  to  this  rule,  see  ante,  p.  377. 

2c 
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Technical 
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necessary  in 
limitations 
by  will. 


DeTiae  with- 
out words  of 
limitation. 


Limitation  of 
estate  tail  by 
will.. 


estate  only,  will  prevent  a  superadded  limitation  to  that 
person's  heirs,  or  the  heirs  of  his  body,  from  being  construed 
as  words  of  limitation  ',{n) ;  for  these,  being  words  of  known 
legal  import,  must  have  their  legal  effect,  even  though  the 
testator  uses  inconsistent  words ;  unless  those  words  are 
such  as  to  make  it  perfectly  clear  that  he  did  not  mean  to 
use  the  technical  words  in  their  proper  sense.('y)  But  where 
the  testator  has  expressed  a  clear  unequivocal  intention  that 
'  heirs,'  or  '  heirs  of  the  body,'  are  not  to  be  deemed  words  of 
limitation ,  the  application  of  the  rule  in  Shelley  s  case  may  be 
thereby  excluded.(?^7) 

As  regards  the  necessity  for  the  use  of  technical  terms  in 
the  limitation  of  estates,  however,  the  rules  applicable  to  wills 
differ  widely  from  those  applying  to  deed8.(£c)  Estates  of 
inheritance  may  be  limited  by  will,  without  the  use  of  any 
of  the  terms  required  for  that  purpose  in  limitations  by  deed. 
Any  words  in  a  will,  evincing  an  intention  to  give  the  whole 
of  the  testator's  interest,  have  always  been  held  sufficient  to 
pass  the  fee  simple.  Under  the  law  prior  to  the  Wills  Act, 
however,  a  devise  without  any  accompanying  words  from 
which  such  an  intention  might  be  inferred — as  '  to  A.B.' 
simply — was  held  to  pass  an  estate  for  life  merely.(?/) 
But  this  was  altered,  as  regards  wills  made  on  or  after  the 
Ist  January  1838,  by  the  Wills  Act,  which  enacts  that  a 
devise  of  real  estate  to  a  person,  without  words  of  limitation, 
shall  be  construed  to  pass  the  fee  simple,  or  other  the  whole 
estate  or  interest  which  the  testator  had  power  to  dispose  of 
by  will  in  such  real  estate,  unless  a  contrary  intention  shall 
appear  by  the  will.(0) 

Again,  in  a  will,  an  estate  tail  may  be  limited  by  any 


(«)  See  per  Cockbura,  C.J.,  Jordan  v.  Adams,  9  C.  B.  (N.S.)  483,  497; 
Perrin  v.  Blahe,  1  W.  Bl.  672  ;  S. C,  6  Cruise,  t.  38,  oh.  14, ss.  76,  77 ;  BoUnson 
V.  Bobinson,  1  Burr.  38;  Jesson  v.  Wright,  2  Bligh  1. 

(v)  See  Doe  d.  Gallini  v.  Gallini,  6  B.  &  Ad.  621,  640. 

(w)  See  Goodtitle  d.  Sweet  v.  Herring,  1  East,  264  :  2  Jarman,  "W^Us,  920, 
1178-79. 

{x)  As  to  which  see  ante,  pp.  375-381. 

{y)  See  6  Cruise,  t.  38,  oh.  11,  13  ;  Hill  v.  Broicn,  [1894]  A.  C.  125. 

(s)  1  Vict.  c.  26.  8.  28.  See  Munnoxv,  Greever,  L.  R.  14  Eq.  456,  27  L.  T. 
408 ;  Gravenoi-  v.  Watkins,  L.  R.  6  0.  P.  500,  40  L.  J.  C.  L.  (C.  P.)  197, 
24  I.  T.  431,  19  W.  R.  701.  As  to  the  estate  taken  by  a  trustee  under  a 
devise,  see  ss.  30,  31,  ante,  p.  186. 
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words  indicating  an  intention  to  create  an  estate  of  in- 
heritance restricted  in  descent  to  lineal  descendants  of  the 
devisee.  Thus,  a  devise  to  a  person  '  and  his  issue,'  or  to 
him  '  and  his  heirs  lawfully  begotten,'  will  pass  an  estate 
tail ;  and  a  gift  to  a  person  '  and  his  children '  may  have 
the  same  effect,  (a) 

A  limitation  by  will,  of  real  estate  to  a  person  and  his  Rile  in  Wild's 
children,  or  issue,  is  subject,  however,  to  a  peculiar  rule  of 
construction,  known  as  the  rule  in  Wild's  cctse ;  namely, 
that  if  such  person  had  no  children,  or  (if  the  devise  be  to 
him  and  his  issue)  other  issue,  living  at  the  time  when  the 
will  was  made,  he  takes  an  estate  tail  under  the  devise ;  but 
if  he  had  children,  or  (in  the  latter  case)  any  issue,  living 
at  that  time,  he  and  his  children,  or  issue,  take  as  joint 
tenants.(J)  And,  under  the  Wills  Act,  the  parties  taking 
as  joint  tenants  by  this  rule  would,  it  seems,  be  joint  tenants 
in  fee  simple. (c) 

A  devise   to  a  person  '  and   his  heirs   male  '  passes   an  Devise  to  one 
©state  in  tail  male,  in  accordance  with  the  apparent  intention  ^j^  '^  ^"^ 
of  the  testator.     As  has  been  seen,  a  limitation  by  deed,  in 
such  terms,  passes  the  fee  simple.(fZ) 

(vi.)  Vesting,  Lapse,  and  Ademption,  of  Testamentary  Vesting. 
Gifts. — A  gift  by  will,  whether  of  realty_pr  personalty,  vests 
in  the  devisee  or  legatee  immediately  upon  the  death  of  the 
testator  ;  unless,  by  the  will,  it  be  expressly  made  contingent 
on  the  happening  of  some  event,  whereby  its  vesting  is  post- 
poned until  the  fulfilment  of  the  contingency. (e) 

The  death  of  the  devisee  or  legatee  before  the  gift  has  Lapse- 
vested,  causes  (except  in  the  cases  presently  mentioned)  a  general  rale, 
failure  of  the  gift ;  and  such  failure  is  called  '  lapse.'(/) 

(a)  2  Jarman,  Wills,  1241,  1257 ;  Boicen  v.  Lewis,  9  App.  Cas.  890,  54  L  J. 
C.  L.  55. 

(6)  Wild's  case,  Rep.  pt.  6,  17  ;  S.  C.  Tudor,  E.  P.  Cas.  669  ;  Clifford  v. 
Koe,  5  App.  Cas.  447,  28  W.  R.  633  ;  VnderhiU  v.  Eoden,  2  Ch,  D.  494.  As 
to  similar  limitations  in  a  deed,  see  ante,  p.  379. 

(c)  See  1  Vict.  c.  26,  s.  28,  supra. 

(d)  Co.  Litt.  27  a,  ante,  p.  376. 

(e)  1  Jarman,  Wills,  756.  As  to  the  right  to  the  income  arising  from  the 
subject  of  the  gift  prior  to  its  becoming  vested,  see  ante,  p.  138  ;  and  1  Jarman, 
Wills,  537,  613. 

(/)  Burton,  §  275. 
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"Where  gift 
creates  tenancy 
in  common. 


Exception  in 
case  of  gift 
creating  joint 
tenancy,  or  to 
a  class  ; 


in  case  of 
devise  of 
estate  tail  ; 


In  the  case  of  a  testamentary  gift  to  two  or  more  persons 
concurrently,  the  death  of  any  one  of  the  devisees  or  legatees, 
before  the  gift  vests,  will  cause  a  lapse  of  his  share,  if  the 
parties  are  severally  named  or  described  as  the  objects  of 
the  gift,  and  the  gift  is  to  them  as  tenants  in  common — as 
*  to  4->  B.,  and  C,  as  tenants  in  common,'  or  '  to  my  five 
children  in  equal  shares.'  This  rule  applies,  although  the 
subject  of  the  gift  be  the  residue  of  the  testator's  real  or 
personal  estate.  Thus,  if,  by  a  will,  the  residue  of  the 
testator's  estate  be  given  to  A.,  B.,  and  C,  in  equal  shares 
as  tenants  in  common,  without  an  express  direction  that  the 
share  of  any  of  them  who  may  die  before  the  vesting  of 
the  gift  shall  pass  to  the  survivors  or  survivor,  and  A.  die 
in  the  testator's  lifetime,  the  share  of  A.  does  not  pass  by 
the  will  as  part  of  the  residue  of  the  testator's  estate,  but, 
as  to  that  share,  the  testator  dies  intestate ;  for  it  is  a 
rule  that  a  lapsed  share  of  residue  cannot  form  part  of  the 
residue.(5') 

But  if  the  gift  be  made  in  terms  that  create  a  joint 
tenancy,  the  share  of  a  devisee  or  legatee  who  dies  in  the 
testator's  lifetime  will  not  lapse,  but  will  pass,  by  survivor- 
ship, to  the  others  or  other. (7«)  And  so,  where  the  gift 
is  to  persons  as  a  class,  as  '  to  my  children,'  or  '  to  the 
children  of  A.,'  whether  as  joint  tenants  or  as  tenants  in 
common,  the  death  of  a  member  of  the  class  in  the  testa- 
tor's lifetime  does  not  cause  a  lapse  of  a  share ;  for  the 
class  is  held  to  consist  of  those  persons  who  live  to  attain 
vested  interests,  to  the  exclusion  of  any  who  may  die  before 
the  testator.(t) 

The  Wills  Act  provides  that,  unless  a  contrary  intention 
appears  by  the  will,  the  devise  of  an  estate  tail,  or  quasi- 
entail,  shall  not  lapse  by  the  devisee's  death  in  the  testator's 
lifetime,  if  issue  inheritable  under  the  entail  survive  the 
testator,  but  shall  take  effect,  in  such  case,  as  if  the  devisee 
had  died  immediately  after  the  testator's  death. (y) 


(g)  /Slrymsher  v.  Northcote,  1  Swanst.  566.  See  Crawshaw  v.  Crnwshaw,  14 
Ch.  D.  817,  49  L.  J.  Ch.  662  ;  Re  Barker's  Estate,  15  Ch.  D,  635 ;  Re  Palmer, 
Palmer  v.  Answorth,  [1893]  3  Ch.  369. 

(A)   Webster  v.  Webster,  2  P.  Wms.  347. 

(0  See  for  the  rules  as  to  ^fts  to  a  class,  Hawkins,  Wills,  ch.  7  ;  2  Jarman, 
Wills,  ch.  30;  Viner  v.  Francis,  2  Cox  190;  S.C,  and  notes  thereto,  Tudor 
L.  C.  R.  P.798.  0')  S.  32. 
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The  Act  also  provides  that,  unless  a  contrary  intention  in  case  of 
■appears  by  the  wUl,  a  devise  or  bequest  of  real  or  personal  b^u^t"^ 
•estate  to  a  child,  or  other  issue,  of  the  testator,  who  dies  in  child  or  issue, 
the  testator's  lifetime  leaving  issue  sur\iving  the  testator,  ^^i,.^^  **^^-*y-/-^ 
shall  not  lapse,  but  shall  take  efifect  as  if  the  death  of  the  ^^^t^,^  tC  i^i^^  - 
devisee    or  legatee    had    happened    immediately  after  the  ^  ^.^^*— *  7* 
testator's  death. (/c)     It  has   been  held  that  this   provision  >/'^' 
does  not  substitute  for  the  intended  devisee  or  legatee  the 
issue  who  survive   the   testator,   but   vests  the   subject  of 
the  gift  in  the  pre-deceased  devisee  or  legatee,  as  if  he  had 
survived  the  testator ;  therefore,  notwithstanding  his  death 
in  the  testator's  lifetime,  it  will  pass  under  his  will  or  (in 
case  of  his  intestacy)  to  his  heir-at-law,  or  next  of  kin.(Z) 

The  provision  last  mentioned  applies  to  an  appointment  Appointmenta, 
by  will  under  a  general  power  of  appointment,  (m)     But  it  {^'"hifd^i  or 
does  not  apply  to  an  appointment  under  a  special  power — as  issue, 
a  power  to  appoint  to  the  testator's  eldest  child. (71)     And 
it   does   not  apply  to  a  devise  or  bequest  to  the  testator's 
<;hildren,  or  issue,  as  joint  tenants,  or  as  a  class.(o) 

The  failure  of  a  specific  devise  or  bequest,  through  its  Ademption, 
subject  not  being  in  existence  at  the  time  of  the  testator's 
death  as  part  of  his  estate,  is  commonly  called  '  ademption.' 
Thus,  if  land  devised  by  will  be  afterwards  sold  by  the 
testator ;  (p)  or  if  a  chattel  given  by  will  be  accidentally 
destroyed  ;  or  if  a  debt  due  to  the  testator,  and  specifically 
bequeathed  by  him,  be  paid  to  him  in  his  lifetime — in  each 
of  these  cases  the  gift  is  adeemed.  And  (as  appears  from 
the  last  two  instances)  it  is  immaterial  whether  or  not  the 
testator  intended  to  adeem  the  gift,(2) 

(i)  S.  33. 

(Z)  Johnson  v.  Johnson,  3  Hare  157  ;  In  re  Henaler,  19  Ch.  D.  612,  51 
L.  J.  Cli.  303. 

(to)  Ecdes  V.  Cheyne,  2  K.  &  J.  676. 

(»)  Griffiths  v.  Gale,  12  Sim.  354  ;  Holyland  v.  Lewm,  26  Ch,  D.  266,  53 
L.  J.  Ch.  530,  51  L.  T.  14,  32  \V.  R.  443  ;  disapproving  Frene  v.  Clement,  18 
Ch.  D.  499,  44  L.  T.  398. 

(0)  Olney  v.  Bates,  3  Drew,  319  ;  In  re  Upeokman,  4  Ch.  D.  620,  46  L.  .J. 
Ch.  608,  35  L.  T.  731,  25  W.  K.  225;  In  re  Stansfidd,  15  Cb.  D.  84;  Re 
Harvey's  Estate,  Harvey  v.  Gillow,  [1893]  1  Ch,  567. 

(p)  Weeding  v.  Weeding,  1  J.  &  H.  424  ;  even  where  the  sale  is  completed 
after  the  death  of  the  testator  :  ibid. ;  1  Jarman,  Wills,  129. 

{/l)  Ashburner  v.  Maguire,  2  Bro.  C.  C,  108  ;  S.C.,  and  notes  thereto,  2  Lead. 
Cas.  Eq.  246  et  seq. 
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Effect  of 
acquisition  by 
testator  of  a 
different 
interest. 


Under  the  law  prior  to  the  Wills  Act,  ademption  might 
occur  through  the  acquisition  by  a  person,  after  making  his 
will,  of  an  interest  in  the  subject  of  a  devise  or  bequest 
contained  therein,  different  from  that  which  he  had  at  the 
time  of  making  the  will ;  as  where  a  testator,  after  having 
bequeathed  a  leasehold  house,  took  a  new  lease  of  the  same 
house ;  or  where,  having  bequeathed  a  chattel  interest  in 
land,  he  afterwards  acquired  the  reversion  in  fee  simple 
therein.(?')  But,  under  the  Wills  Act,  no  conveyance  or 
other  act  subsequent  to  the  execution  of  a  will,  of  or  relating 
to  any  real  or  personal  estate  comprised  therein — except  an 
act  by  which  the  will  is  revoked — prevents  its  operation  as 
to  such  real  and  personal  estate  comprised  therein  as  the 
testator  has  power  to  dispose  of  by  will,  at  the  time  of  his 
death. (s)  Moreover,  under  the  Act  (as  has  been  seen)  a  will 
takes  effect,  with  reference  to  real  and  personal  estate  com- 
prised in  it,  as  from  the  death  of  the  testator,  unless  a 
contrary  intention  appears  by  the  will.(^)  Under  these 
provisions,  the  subsequent  acquisition  by  the  testator  of  a 
new  interest,  whether  in  the  same  or  in  other  land,  does 
not,  it  seems,  affect  the  validity  of  the  gift,  if  the  description 
of  the  land  in  the  will  be  applicable  to  land  belonging  to  the 
testator  at  the  time  of  his  death  ;  but  the  estate  or  interest  as 
existing  at  the  testator's  death  passes  by  the  will — unless,  of 
course,  it  appears  that  it  was  intended  to  pass  only  the  interest 
which  the  testator  had  at  the  time  of  making  the  wi[\.{u) 


Modes  of—  (vii.)  Kevocation  of  Wills. — A  will  or  codicil,  made  on  or 

after  the  1st  of  January  1838,  maybe  revoked  in  the  following 
different  ways.(v) 


(r)  Ashburner  v.  Maguire,  2  Bro.  C.  C,  108 ;  S.C.,  and  notes  thereto,  2  Lead. 
Cas.  Eq.  246  et  seq. 

(«)  S.  23. 

(0  S.  24 ;  anle,  p.  386.  See  Boyea  v.  Cook,  14  Ch.  1).  53,  49  L.  J.  Ch.  350, 
42  L.  T.  556,  28  W.  R.  754  ;  Airey  v.  £ower,  12  App.  Cas.  263. 

(m)  Ford  V.  JJe  rentes,  30  Beav.  572  ;  Miles  v.  Miles,  L.  R.  1  Eq.  462, 35  L.  J. 
Gh.  315,  13  L.  T.  697,  14  W.  R.  272  ;  Wedgwood  v.  jDenton,  L.  R,  12  Eq. 
290,  40  L.  J.  Ch.  526  ;  Cox  v.  Bennett,  L.  R.  6  Eq.  422  ;  Saxton  v.  Saxton, 
13  Ch.  D.  359.  49  L.  J.  Ch.  128,  41  L.  T.  648,  28  W.  R.  294  ;  Jiussell  v.  CheU, 
19  Ch.  D.  432  ;  cf.  Be  Knight,  34  Ch.  D.  518  ;  Be  Bridger,  Brompton  Hos- 
pital V.  Lewis,  [1894]  1  Ch.  297,  299  ;  cf.  Be  Portal  ami  Lamb,  30  Ch.  D. 
50  ;  Be  Clowes,  [1893]  1  Ch.  214. 

■    {v)  As  to  modes  of  revocation  under  the  previous  law,  see  6  Cruise,  t.  38, 
ch.  6  ;  Burton,  §  261 ;  2  Bl.  Comm.  376. 
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(a)  The  marriage  of  the  testator  or  testatrix  operates  as  marriage ; 
a  revocation  of  his  or  her  will ;  unless  it  be  a  will  made 
in  exercise  of  a  power  of  appointment,  merely  where  the 
estate  thereby  appointed  would  not  have  passed,  in  default 
of  appointment,  to  the  heir,  personal  representative,  or  next 
of  kin,  of  the  testator  or  testatrix,  (t/;) 

(/3)  A  will  may  also  be  revoked  by  a  subsequent  will  or  subsequent 
codicil,  executed  as  required  by  the  Act.(«)  But  as  a  codicil  ^^^  °''  codicil ; 
is  deemed  part  of  the  previous  will,  it  does  not  revoke  the 
will  further  than  is  necessary  to  give  effect  to  its  terms. 
And  though  a  subsequent  testamentary  instrument  be  called 
a  will,  or  last  will,  yet  if  it  does  not  dispose  of  the  whole  of 
the  testator's  estate,  and  does  not  express  or  indicate  an 
intention  to  revoke  the  previous  will,  it  will  have  the  same 
effect,  only,  as  a  codicil ;  that  is,  the  two  instruments  will 
together  constitute  the  testator's  will.(y) 

(y)  A  will  may  be  revoked  by  a  writing  executed  in  the  instrument  of 
manner  required  for  the  execution  of  a  will,  and  declaring  an  ^'^^o^'ation ; 
intention  to  revoke  the  will.(5;) 

(S)  If  a  will  be  burnt,  torn,  or  otherwise  destroyed,  by  destructioa 
the  testator,  or  by  some  person  in  his  presence  and  by  his  ^"J^^^^/ 
direction,  with  the  intention  of  revoking  it,  it  is  thereby 
revoked  accordingly. (a)  But  the  destruction  of  the  will,  not 
animo  revocandi,  will  not  be  deemed  a  revocation ;  and,  in 
such  case,  the  contents  of  the  will  may  be  proved  by  other 
evidence(&) — though  a  will  that  was  in  the  testator's 
possession  and  is  not  forthcoming  at  his  death,  is  presumed 
to  have  been  revoked,  in  the  absence  of  evidence  to  the  con- 


(w)  1  Vict.  c.  26,  8.  18  ;  In  b.  G.  B.  Bussell,  15  P.  D.  Ill,  59  L.  J.  P.  D.&  A. 
80,  62  Ia  T.  644.  Before  this  Act,  the  will  of  a  man  was  not  revoked  by  mar- 
riage alone  ;  the  birth  of  a  child  was  an  additional  requisite  :  Burton,  §  269. 
Under  the  previous  law  also,  a  will  might  be  impliedly  revoked  by  change  of 
circumstances.  But  the  Act  provides  (s.  19)  that  there  shall  be  no  revocation 
by  presumption  of  intention,  on  the  ground  of  an  alteration  in  circumstances. 

{x)  S.  20.  Revocation  of  the  subsequent  will  or  codicil  does  not  revive  the 
original  will ;  see  s.  22  ;  In  b.  Hodgkinson,  [1893]  p.  339. 

(y)  Lemage  v.  Goodban,  L.  R.  1  P.  &  D.  57,  35  L.  J.  P.  &  M.  28,  13  L.  T. 
508  ;  In  b.  Fetchell,  L.  R.  3  P.  D.  153,  43  L.  J.  P.  &  M..22. 

(z)  S.  20. 

(a)  S.  20.  As  to  what  is  a  sufficient  destruction  or  mutilation,  see  cases 
cited  in  1  Jarman,  Wills,  115,  et  seq. 

(b)  Sugden  v.  Lord  St.  Leonards,  1  P.  D.  154,  45  L.  J.  P.  D.  &  A.  49,  34 
L.  T.  369,  24  W.  R.  860. 
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trary.(c)      On   the  other   hand,  unless  the  will  be  actually 

destroyed,  an  act  done  by  the  testator  with  the  intention  of 

destroying  it  will  not  be  a  revocation. (c?) 
Codicil  not  Although  a  codicil  is  deemed  part  of  the  will,  it  seems 

destruction       ^^^^  *^®  revocation  of  a  will,  by  destruction,  will  not  operate 
of  will.  as  a  revocation  of  a  codicil  thereto  containing  independent 

provisions.(e) 

(c)  Ihid.;  James  v.  Shrimpton,  1  P.  D.  431,  45  L.  J.  P.  D.  &  A.  85,  24  W. 
E.  740. 

{d)  Cheese  v.  Lovejotj,  2  P.  D.  251,  25  W.  R.  453. 

(e)  1  Jarman,  Wills,  125  ;  Black  v.  Johliwj,  L.  R.  1  P.  &  D.  685  ;  In  h. 
Savage,  L.  R.  2  P.  &  D.  78,  39  L.  J.  P.  &  M.  25.  22  L.  T.  375  ;  In  h.  Turner, 
L.  E.  2  P.  &  D.  403  ;  but  see  In  h.  Blackley,  8  P.  D.  169,  52  L.  J.  P.  D.  &  A. 
101 ;  Gardiner  v.  Courthape,  12  P.  D.  14,  06  L.  J.  P.  D.  &  A.  55  ;  ante,  p. 
384. 


CHAPTER  V. 

EXTRAORDINARY  MODES  OF  ALIENATION. 

The    various    modes  of   alienation  include,   in  addition   to  Extraordinary 
ordinary  conveyances  and  wills,  certain  modes  of  transfer  ^j^^atiou 
which  are  applicable  under  peculiar  circumstances  only,  and  meaning  and 
depend  for  their  eflScacy  upon  special  acts  of  the  Legislature,  ^  ^^^^ 
or  upon  acts  of  legal  tribunals,  or  of  other  public  authorities. 
These  extraordinary  modes  of  alienation  include  (i.)  Private 
Acts  of  Parliament ;  (ii.)  Transfers  by  the  operation  of  judg- 
ments and  orders  of  courts;  (iii.)  Awards,  &c.,  of  the  Board 
of  Agriculture ;  (iv.)  Charges  for  estate  duty,  and  redeemed 
land-tax ;  (v.)  Charges  and  transfers  under  the  Land  Transfer 
Act,  1875.  « 

(i.)  Private  Acts  of  Parliament. — Special  Acts  are  Where  re- 
occasionally  passed  for  the  removal  of  restrictions  on  aliena-  ^° 
tion  imposed  by  settlements,  or  by  previous  statutes.(a) 
Formerly,  as  has  been  mentioned,  the  restrictions  imposed 
by  strict  settlements  on  the  alienation  of  land  could  only 
be  removed  by  Act  of  Parliament ;  but  since  the  enlargement, 
by  recent  statutes,  of  the  powers  of  alienation  incident  to 
estates  held  under  settlements,  special  legislation  for  this 
purpose  is  not,  in  general,  necessary. (6) 

(ii.)   Transfers    by  the    Operation   of  Judgments   and  Where  applic- 
Orders  of  Courts,  (c) — Vesting  Orders  &c.,  under  Trustee  Act,  **'*®' 


(a)  As  to  private  Acts  generally,  see  2  Bl.  Comm.  344  ;  1  Steph.  Comm.  c.  21  ; 
Burton,  §§  482-485. 

(6)  See  ante,  p.  75. 

(c)  Conveyances  by  Common  Becovery  and  by  Fine,  abolished  by  the 
Stat.  3  &  4  Will.  IV.,  c.  74,  belonged  to  the  class  of  extraordinary  modes  of 
alienation. 
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Estate  ac- 
quired by. 


Under 

Conveyancing 
Act,  1881. 


Under  Agri- 
cultural Hold- 
ings Act,  1883. 


Under  Judica- 
ture Act,1884, 


1893.— The  provisions  of  the  Trustee  Act,  lS9S,{d)  under 
which  vesting  orders,  having  the  effect  of  conveyances,  may  be 
made  in  various  cases  by  the  Court,  have  already  been  con- 
sidered. And  it  has  also  been  seen  that,  instead  of  a  vesting 
order,  an  order  may  be  made  directing  some  person  to 
execute  a  conveyance  of  the  land.(e)  Here  it  may  be  added, 
that  these  provisions  apply  not  only  to  lands  vested  in 
trustees,  but  also  to  mortgaged  land,  where  the  mortgage 
has  been  paid  off  and  the  land  cannot  otherwise  be  conveyed  ; 
and  they  apply,  also,  to  land  which,  by  decree  or  order  of 
the  Court,  is  to  be  sold,  mortgaged,  partitioned,  exchanged, 
or  conveyed  in  pursuance  of  a  contract. (/) 

Writ  of  Elegit. — As  has  been  mentioned,  an  estate  of  the 
nature  of  a  chattel  real  is  acquired  by  a  judgment  creditor, 
under  a  writ  of  elegit,  in  lands  of  the  debtor  upon  which  the 
creditor  enters  by  virtue  of  the  writ.(^) 

Order  Discharging  Incumbrances  on  Zand. — Under  the 
Conveyancing  and  Law  of  Property  Act,  1881,  as  has  been 
seen,  on  the  payment  into  Court  of  money  to  meet  the  amount 
of  an  incumbrance  affecting  land  sold,  with  interest,  costs, 
&c.,  the  Court  may  declare  the  land  to  be  free  from  the 
incumbrance,  and  may  thereupon  make  any  order  for  con- 
veyance, or  vesting  order,  proper  for  giving  effect  to  the 
sale.  (A) 

Charging  Order  for  Improveinents. — A  charge  on  the 
inheritance  of  land,  under  the  Agricultural  Holdings  Act, 
1883,  for  the  cost  of  improvements  effected  by  the  landlord, 
is  created  by  an  order  of  the  County  Court,  (t) 

Order  for  Execution  of  Conveyance,  &c. — Under  the 
Supreme  Court  of  Judicature  Act,  1884,  where  any  person 
neglects  or  refuses  to  comply  with  a  judgment  or  order, 
directing  him  to  execute  any  conveyance,  contract,  or  other 
document,  the  Court  may  nominate  a  person  to  execute  the 
same,  and  the  conveyance,  &c.,  so  executed  will  operate,  and 


(d)  56  &  57  Vict.  c.  53. 

(c)  ATite,  p.  190  ;  and  see  note  (q),  ibid. 

(/)  56  &  57  Vict.  c.  53,  ss.  28-33. 

ig)  2  Cruise,  t.  14,  ss,  77,  80,  82,  ante,  p.  288. 

(h)  44  &  45  Vict.  c.  41,  s.  5.     See  ante,  p.  313. 

(0  46  &  47  Vict.  c.  61,  s,  29.     See  ante,  p.  288. 
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be  for  all  purposes  available,  as  if  it  had  been  executed  by 
the  person  originally  directed  to  execute  it.(y  ) 

(iii.)  Awards,  &c.,  of  the  Board  of  Agriculture. (A )  Knfranchise- 
Avjards,  &c.,  inuier  Copyhold  Act,  1894. — The  compulsory  en-  ^^^  ^' 
francbisement  of  copyholds  under  the  Copyhold  Act,  1894,  is 
completed,  as  has  been  mentioned,  by  an  award  of  enfranchise- 
ment, which  is  made  by  the  Board  of  Agriculture  under  its 
seal,  and  is  entered  on  the  court  rolls  of  the  manor.  The 
consent  of  the  Board  must  be  given  to  the  deed  by  which, 
as  already  mentioned,  a  voluntary  enfranchisement  under 
the  Act  is  eflfected.(Z) 

Awards,  d&c,  under  Inclosure  Acts. — Under  the  General  Inclosures, 
Inclosure  Acts,(?;i)  awards  made  according  to  the  Acts,  and  partitimis'by" 
confirmed  by  the  Board  of  Agriculture,  of  inclosures, 
exchanges,  or  partitions  of  lands  subject  to  inclosure  under 
the  Acts,  are  binding  on  all  persons,  as  to  all  allot- 
ments, exchanges,  partitions,  and  matters  specified  and  set 
forth  in  such  awards.  And  the  Board  may  make  orders  of 
exchange,  or  partition,  of  land  not  liable  to  inclosure  under 
the  Acts;  and  such  orders  are  effectual  for  all  purposes. (?i) 

Certijlcate  of  Bedemption   of  Tithe  Rent-charge. — On  the  Under  Tithe 
redemption  of  tithe  rent-charge,  under  the  powers  of  re- '  °*^' 
demption  given  by  modern  statutes,  a  certificate  of  redemption, 
under  the  seal  of  the  Board  of  Agriculture,  is  conclusive 
evidence  of  the  redemption. (o) 

Certificate  of  Hedemption  of  Quit-rents,  &c. — On  the  re-  Dnder  Convey- 
demption  of  quit-rents,  or  other  perpetual  charges,  under  igs^f "    ' 
the  Conveyancing  and  Law  of  Property  Act,  1881,  a  certi- 
ficate   of    redemption,    under    the    seal    of    the    Board    of 


(J)  4=7  &  48  Vict.  c.  61,  s.  14  ;  Eowarth  v.  Howarth,  11  P.  D.  68. 

{k)  Under  the  Settled  Land  Act,  1882  (45  &  46  Vict.  c.  38),  s.  48,  and  the 
Board  of  Agriculture  Act,  1889  (52  &  53  Vict.  c.  30),  ss.  9,  11,  the  functions  of 
the  Inclosure  Commissioners,  the  Copyhold  Commissioners,  and  the  Tithe  Com 
missioners,  which  were  vested  by  the  first  mentioned  Act  in  the  Land  Commis- 
sioners for  England,  are  now  vested  in  the  Board  of  Agriculture. 

(0  57  &  58  Vict.  c.  46,  ss.  10,  16.     See  ante,  p.  36. 

(m)  8  &  9  Vict.  c.   118  (the   Inclosure   Act,  1845),  and  subsequent  Acts 
amending  the  same.     See  ante,  p.  297. 

(ra)  8  &  9  Vict.  c.  118,  ss.  105,  147 ;  see  ante,  p.  297 ;  11  &  12  Vict.  c.  99, 
8.  i3,  ante,  p.  163. 

(o)  See  ante,  p.  286 ;  9  &  10  Vict.  c.  73,  ss.  6,  12. 
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Under  Im- 
provement of 
Land  Act, 
1864. 


Certificate  of 
charge. 


Agriculture,  absolutely  discharges  the  land  from  the  rent  or 
charge.  (^) 

Order  Securing  Advances  for  Improvements. — A  rent- 
charge  for  securing  the  repayment  of  money  advanced 
under  the  Improvement  of  Land  Act,  1864,  is  created 
by  an  order  of  the  Board  of  Agriculture ;  and  a  memorial 
of  such  order  must  be  registered  in  the  Office  of  Land 
Registry.  (9) 

(iv.)  Charges  for  Estate  Duty  and.  Redeemed  Iiand  Tax. 

— Certificate  of  Charge  for  Estate  Duty. — The  charge  to 
which,  as  already  mentioned,  a  person  may  be  entitled 
under  the  Finance  Act,  1894,  for  the  amount  of  estate  duty 
paid  by  him  on  property  in  which  he  has  a  limited  interest, 
is  proved  by  a  certificate  of  payment  of  the  duty  granted 
by  the  Commissioners  of  Inland  Revenue,  which  is  conclusive 
evidence  of  the  charge.  (?') 

Certificate  of  Charge  for  Redeemed  Land  Tax. — The  charge 
to  which  an  owner  of  land  who  redeems  the  land  tax  thereon, 
is  entitled  under  the  Finance  Act,  1896,  as  already  men- 
tioned, is  created  by  a  certificate  of  charge,  granted  by  the 
Commissioners  of  Inland  Eevenue.(s) 

Registration  of.  (v.)  Charges  and  Transfers  under  the  Land  Transfer 
Act,  1875. — When  a  title  to  land  is  registered  under  the 
Land  Transfer  Act,  1875,  a  charge  upon,  or  transfer  of,  the 
land,  or  a  transfer  of  a  registered  charge  thereon,  may  be 
made  according  to  a  prescribed  form  ;  and  it  is  completed  by 
an  entry  made  upon  the  register.  The  proprietor  of  a  regis- 
tered charge,  or  transfer  of  such  a  charge,  is  entitled  to  a 
certificate  of  the  charge  in  a  prescribed  form  ;  and  the 
transferree  of  freehold  land  is  entitled  to  a  land  certificate  in 
a  prescribed  form ;  and  the  transferree  of  leasehold  land  is 
entitled  to  an  office  copy  of  the  registered  lease. (i) 


Certificate  of 
charge. 


{p)  44  &  45  Vict.  c.  41,  s.  45  (3)  :  see  ante,  p.  277. 

(2)  27  &  28  Vict.  c.  114,  ss.  55,  56;  see  ante,  p.  287.  For  other  statutory 
charges  in  respect  of  improvements  of  land,  &c. ,  see  Elphinstone  and  Clark  on 
Searches,  ch.  i). 

(r)  57  &  58  Vict.  c.  30.  8.  9  (2)  (3)  ;  see  ante,  p.  283. 

(s)  59  &  60  Vict.  c.  28,  s.  33 ;  see  ante,  p.  283. 

(0  38  &  39  Vict.  c.  87,  ss.  22, 29^  34,  40  ;  see  also  the  Rules  and  Forms  under 
the  Act.     As  to  registration  of  title  under  this  Act,  see  ante,  p.  315. 


CHAPTEE  VI. 

SUCCESSION  ON  INTESTACY. 

As  has  already  been  mentioned,  the  transfer  of  rights  of  Law  of  real 
property,  by  reason  of  the  death  of  a  person  intestate,  is  the  fj|^^'of  ^^^^ 
subject  of  one  of  the  leading  distinctions  between  the  law  of  sonal  pro- 
real  and   the  law  of  personal  property.(a)     The  law  under  Succession  on 
this  head  is  therefore    considered — first  with  reference  to  intestacy. 
estates  and  interests  subject  to  the  law  of  real  property ; 
and   secondly,  with   respect  to   such  estates   and   interests 
in  land  as  are  subject^   either  entirely,  or  for  purposes  of 
transmission  on  death,   to    the    law    of  personal  property. 
What  interests  fall  under  the  latter  head  has  already  been 
stated.(&) 

Sect.  I. — Succession  on  Intestacy  to  Eeal  Estate. 

Descent ;  Leading  Rule  and.  Exceptions. — A  title  to  Descent 
real  estate,  by  succession  on  intestacy,  is  commonly  called 
'  descent ' ;  and  an  estate  or  interest  acquired  by  this  title  is 
said  to  *  descend  '  upon,  or  to  be  '  inherited  '  by,  the  person 
entitled  to  it.  An  estate,  as  the  subject  of  descent,  is  called 
an  '  inheritance.'(c)  Inheritances  comprise  estates  and  in- 
terests in  fee  simple  and  in  tail,  which,  as  has  been  men- 
tioned, are  called  estates  of  inheritance ;  but  this  term  is 
not  applied  to  an  estate  pur  autre  vie  transmissible  to  heirs 
as  special  occupants^  since  the  heir,  in  that  case,  takes, 
strictly  speaking,  by  virtue  of  the  grant  of  the  estate,  and 
not  by  descent.      Such  an  estate,  however,  is  commonly  called 


(a)  See  ante,  p.  5. 

(6)  See  ante,  pp.  10-12. 

(c)  Litt.  s.  9  ;  2  Bl.  Coram.  201  ;  3  Cruise,  t.  29,  c.  2  s.  1. 


414 


THE    LAW    OF    PROPERTY   IN    LAND. 


Leading  rnle  : 
descent  to 
heir-at-law. 


Heir  cannot 
disclaim. 

Exceptions. 


Charge  of 
widow  under 
Intestates' 
Estates  Act, 
1890. 


a  '  descendible  freehold,'  inasmuch  as  it  passes,  on  intestacy, 
according  to  rules  applicable  to  the  descent  of  an  estate  of 
inheritance.(fZ) 

On  the  death  of  a  person  seised  of,  or  entitled  to,  an 
estate  of  inheritance,  or  a  descendible  freehold — whether 
such  estate  be  in  possession,  or  in  expectancy,  in  severalty, 
or  in  community — which  he  has  not  disposed  of  by  will,  or 
cannot  so  dispose  of,  such  estate  descends,  except  in  the 
cases  next  mentioned,  to  the  heir-at-law.  And  the  heir- 
at-law  cannot  disclaim  the  estate  or  interest,  as  an  alienee 
may.(c) 

The  excepted  cases  are — (1st)  where  the  deceased  was 
joint  tenant  with  another  or  others ;  in  which  case,  as  has 
been  seen,  his  interest  passes  on  his  death  to  the  surviving 
co-tenant,  or  CO- tenants. (/)  (2ndly)  where  the  estate  was 
vested  in  him  solely,  as  trustee  or  mortgagee  ;  in  which 
case,  as  has  been  seen,  under  the  Conveyancing  and  Law  of 
Property  Act,  1881,  as  amended  by  the  Copyhold  Act,  1894, 
the  estate  vests  on  his  death  (if  it  has  occurred  since  the 
31st  December  1881)  in  his  legal  personal  representative, 
as  if  it  were  a  chattel  real,  unless  it  be  an  estate  in  land 
of  copyhold  or  customary  tenure  ;  {g)  (3rdly)  where  the  net 
value  of  the  real  and  personal  estate  of  a  man  dying 
intestate  after  the  1st  September,  1890,  and  leaving  a 
widow  but  no  issue,  does  not  exceed  £500  ;  in  which  case, 
under  the  Intestates'  Estates  Act,  1890,  such  real  and 
personal  estate  belong  to  the  intestate's  widow  abso- 
lutely.(70 

The  last  mentioned  Act,  it  may  be  observed,  also 
provides  that  where  the  net  value  of  the  real  and  personal 
estate  of  such  an  intestate  as  above  mentioned  exceeds 
€500,  his  widow  shall  be  entitled  to  £500,  part  thereof, 
absolutely  and  exclusively,  in  addition  to  her  interest  in  the 
residue  of  such  real  and  personal  estate,  and  shall  have  a 
charge  upon  the  whole  of  such  real  and  personal  estate  for 


{d)  Burton,  §  730 ;  Northen  v.  Carnegie,  4  Drew.  587,  590 ;  ante,  p.  44. 

(e)  Wm8.,  K.  P.  81  ;  see  ante,  p.  309. 

(/)  See  ante,  p.  157. 

(g)  See  ante,  pp.  186,  284. 

(h)  53  &  54  Vict.  c.  29,  b.  1.    The  Act  does  not  apply  to  the  case  of  a  partial 
intestacy  ;  Be  Twiyg,  Tioigg  v.  Black,  [1892]  1  Cb.  579. 
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that  sum,  with  interest  from  the  death  of  the  intestate  at 
the  rate  of  £4  per  cent,  per  annum  until  payment ;  and,  as 
between  the  real  and  personal  representatives  of  the  deceased, 
this  charge  is  to  be  borne  and  paid  in  proportion  to  the 
values  of  the  real  and  personal  estate  re8pectively.(i) 

The  estate  of  the  heir  under  an  intestacy  may  be  subject  to  Heir's  estate 
the  interest  of  a  widow  (independently  of  the  above  Act)  or  l^„l^  ^ 
widower  of  the  deceased,  in  the  lands  of  the  latter.     Under  widow  or 
the  law  as  altered  by  modem  statutes,  these  interests  are,  in  dec^d° 
effect,  rights  of  succession  on  intestacy.      It  is  convenient, 
however,  to  consider  them  under  the  head  of  marriage,  since 
the  law  prior  to  the  modern  statutory  alterations  regulates 
these  rights  in  certain  cases ;  and,  under  the  earlier  law,  the 
right  of  either  husband  or  wife   in  the   other's   land  was 
properly  referable  to  the  marriage.  (/) 

Heir-at-Law. — The  heir-at-law  is  that  relation  by  blood  Definition  of 
of  the  person  from  whom  the  succession  is  traced,  who,  on   ®"^'**"  *^- 
or  after  the  death  of  the  intestate,  is,  for  the  time  being, 
the  nearest  in   descent,   according   to    the    rules  presently 
stated.      The  relationship  must  be  the   result   of   birth  in  Relations  of 
lawful  wedlock,  according  to  the  law  of  England.(/j)     And,  ^^^if-blood- 
at  common  law,  relations  of  the  half  blood  of  the  person 
from  whom  the  succession  was  traced,  were  excluded  from 
acquisition  by  descent ;(/)  though  now,  as  will  be  seen,  such 
relations   are   admitted  as  heirs,  though  they  do  not  rank 
with  relations  in  the  same  degree,  of  the  whole  blood,  (m) 
Relations  of  the  half  blood  are   such   as   spring   from  one 
common  ancestor,  but  not  from  the  same  couple  of  ancestors 
— as  the  children  of  a  man  by  different  wives.(^)     Hence, 
such    relationship    can    exist    only   between    collateral    re- . 
lations. 

A  title  by  descent  cannot  arise  before  the  death  of  the  Title  by 
owner,  for  the  time  being,  of  the  estate  which  is  the  subject  arffe'JJii^ath 

of  the  intes- 
tate. 

(i)  Ss.  2-4. 

(j)  As  to  these  rights,  see  Chapter  VII.  of  this  part. 

(k)  BirtwJiistle  v.  Vardill,  2  CI.  &  F.  571. 

(0  Litt  ss.  6,  7,  8. 

(m)  Post,  p.  419. 

(«)  2  Bl.  Comm.  227. 
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of  descent ;  a  rule  expressed  by  the  maxim  nemo  est  Tieres 
viventis.  A  person  on  whom  an  estate  will  descend,  in  case 
he  survive  the  present  owner,  and  the  latter  die  intestate — 
as  an  eldest,  or  only,  son — is  called  an  '  heir  apparent.'  A 
Heir  apparent,  person  on  whom  the  estate  would  descend  in  that  event, 
should  the  present  owner  die  immediately,  but  whose  chance 
of  succession  is  liable  to  be  defeated  by  the  birth  of  another 
person — as  a  brother,  whose  possibility  of  succession  is 
liable  to  be  destroyed  by  the  birth  of  a  child  ;  or  a  daughter, 
whose  hope  of  succession  may  be  defeated  by  the  birth  of  a 
son — is  called  an  'heir  presumptive. '(o)  A  posthumous 
child  may  take  as  heir;  but,  until  his  birth,  the  estate 
descends  on,  and  the  intermediate  rents  and  profits  are  taken 
by,  the  person  who  would  be  entitled  as  heir,  if  the  child 
were  never  born.(^) 


Heir  pre- 
sumptiTe. 
Posthumous 
heir. 


The  Inheri- 
tance Act, 
1833. 


Purchaser.' 


Kules  of  Descent. — The  rules  of  the  common  law  as  to 
descent  were  amended  by  the  Inheritance  Act,  1833.(j)  By 
this  Act,  which  applies  to  descents  on  the  deaths  of  persons 
on  or  after  the  1st  of  January  1834  (but  not  to  any  descent 
on  the  death  of  a  person  before  that  date),  important  altera- 
tions were  made  in  the  law  on  this  subject.  The  rules  of 
descent,  as  thus  altered,(r)  may  be  divided  into — (i.)  those 
relating  to  the  person  from  whom  the  descent  is  traced ;  and 
(ii.)  those  by  which  the  heir  of  that  person  is  ascertained. 

(i.)  As  to  the  Person  from  whom  Descent  is  traced. — The 
Inheritance  Act  provided  that  descent  should,  in  every  case, 
be  traced  from  the  'purchaser,'  as  defined  by  the  Act.(s) 
Purchaser,  in  the  Act,  means  the  person  who  last  acquired 
the  land  otherwise  than  by  descent,  or  than  by  any  escheat, 


(o)  2  Bl.  Oomm.  208  ;  3  Cruise,  t.  29,  ch.  3,  s.  2. 

(p)  Watkins  on  Descents,  ch.  4.     See  cases' cited  ante,  p.  135,  note  (o). 

(<2)  3  &  4  Will.  IV.,  c.  106. 

(r)  For  the  earlier  rules,  see  2  Bl,  Coram,  ch.  14  ;  3  Cruise,  t.  20,  ch.  3  ; 
Watkins  on  Descents,  ch,  2. 

(«)  3  &  4  WiU.  IV.,  c.  106,  8.  2.  At  common  law,  descent  of  an  estate  in  fee 
simple  in  possession  in  land  was  traced  from  the  person  who,  being  of  the  blood 
of  the  purchaser,  was  last  seised  of  the  land  ;  a  rule  expressed  by  the  maxim 
sesina  facit  atipitem.  The  heir  of  the  person  last  seised  was  entitled  to  succeed 
whether  he  was  also  the  heir  of  the  purchaser  or  not.  But  descent  was  traced 
from  the  purchaser,  where  the  interest  was  not  accompanied  by  the  seisin  of  land 
(as  in  the  case  of  an  estate  in  expectancy) ;  and  the  descent  of  an  estate  tail 
was  in  every  case  traced  from  the  original  donee  in  tail.     See  2  Bl.  Comm.  209. 
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partition,  or  inclosure,  by  the  effect  of  which  the  land  has 
become  part  of,  or  descendible  in  the  same  manner  as,  other 
land  acquired  by  descent,  (^)  But,  under  the  Act,  the  person 
last  entitled  to  the  land  is  deemed  to  be  the  purchaser,  unless 
it  is  proved  that  he  inherited ;  and  the  last  person  from 
whom  the  land  is  proved  to  have  been  inherited,  is  deemed 
to  have  been  the  purchaser,  unless  it  be  proved  that  he 
inherited.(w)  Thus,  if  A.,  a  tenant  in  fee  simple,  who  can- 
not be  proved  to  have  inherited  the  estate,  die  intestate, 
leaving  a  son  or  sons,  the  estate  will  descend  to  the  son  or 
eldest  son,  as  A.'s  heir-at-law.  If  the  son  die  intestate,  and 
without  issue,  the  descent  will  still  be  traced  from  A.  (he 
being  the  last  purchaser)  ;  that  is,  the  estate  will  pass  to  the 
next  heir  of  A.,  whether  that  person  be  also  the  heir  of  the 
son  or  not.  And  in  the  case  of  an  estate  tail,  the  original 
donee  of  the  estate  is  necessarily  the  purchaser  from  whom 
the  descent  must  be  traced. (v) 

The  Inheritance  Act  contains  other  provisions  as  to  the  Persons  ac- 
character  in  which  a  person  shall  be  deemed,  in  certain  cases,  ^^^^s  "ider 

_  ^  _        '  certain  limi- 

to  acquire  the  inheritance.      It  enacts,  in  effect,  that  under  tations  to  ije 

a  devise  by  %vill  to  the  testator's  heir,  or  to  the  person  who  g^^^  ^^^ 

shall  be  his  heir,  the  heir  shall  be  deemed  to  have  acquired 

the  land  as  a  devisee,  and  not  by  descent  (lo) — this  being 

an  alteration  of  the  common  law,  under  which,  in  such  case, 

the  heir  took  as  heir,  and  not  as  devisee.(a;)     The  Act  also 

enacts,  that  under  a  limitation  of  land,  by  any  assurance,  to 

the   person  who  has  thereby  conveyed  the  land,  or  to  his 

heirs,  such  person  shall  be  considered  to  have  acquired  the 

land  as  purchaser,  by  virtue  of  such  assurance,  and  not  to 

be  entitled  thereto  as  his  former  estate,  or  part  thereof  (y) — 

as  he  would  have  been,  at  common  law.  (2)     It  also  enacts, 

in  effect,  that  where   a  person   acquires  land   by  purchase, 

{t)  S.  1. 

(w)  S.  2.  In  re  Douglas,  28  Ch.  D.  327,  54  L.  J.  Ch.  421,  52  L.  T.  131, 
33  W.  R.  390. 

{v)  3  Cruise,  t.  29,  cb.  5,  s.  2. 

{w)  S.  3.  Qucere,  whether  the  Act  applies  where  the  heir  disclaims  all  in- 
terest under  the  will  and  takes  as  heir  :  Bicldey  v.  Bicldey,  L.  R.  4  Eq.  216. 

(x)  2  Bl.  Comm.  242.  (y)  S.  3. 

(2)  See  hereon,  ante,  p.  353.  A  limitation  to  a  person  who  otherwise  would 
have  been  entitled  as  heir,  so  as  to  constitute  him  purchaser  under  the  Act,  is 
sometimes  called  '  breaking  the  descent.' 

2  D 
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Failure  of 
purchaser's 
beirs ; 

descent 
to  be  traced 
from  person 
last  entitled. 


under  a  limitation  to  the  heirs,  or  to  the  heirs  of  the  body, 
of  any  of  his  ancestors,  the  diescent  shall  be  traced  as  if  such 
ancestor  had  been  the  purchaser,  (a) 

A  later  Act  has  provided  that,  in  case  of  a  total  failure  of 
heirs  of  the  purchaser — or,  where  land  is  descendible  as  if  an 
ancestor  had  been  purchaser,  in  case  of  a  total  failure  of  such 
ancestor's  heirs — the  descent  shall  be  traced  from  the  person 
last  entitled  to  the  land,  as  if  he  had  been  the  purchaser.(&) 
Under  this  enactment,  persons  who  are  not  of  the  blood 
of  the  purchaser  may  inherit,  on  failure  of  the  purchaser's 
heirs.  Thus,  if  the  purchaser  die  intestate,  leaving  one  son, 
but  no  other  relation  by  blood,  and  the  son  die  intestate,  and 
without  leaving  issue,  his  mother,  or  (if  she  be  dead)  a  rela- 
tion by  blood  of  the  son  on  his  mother's  side,  may,  under  this 
Act,  acquire  the  estate  as  his  heir ;  though  these  relations, 
not  being  of  the  blood  of  the  purchaser,  and  therefore  not 
persons  who  could  be  his  heirs,  could  not  have  inherited 
before  this  Act.  Similarly,  if  a  person,  who  has  acquired 
by  descent  from  his  mother,  die  intestate  and  without 
leaving  issue,  and  there  is  a  total  failure  of  relations  on 
his  mother's  side,  the  father  of  the  intestate,  or  a  relation 
on  the  father's  side,  may,  under  this  Act,  inherit  as  heir  of 
the  intestate. 


Ordw  of  suc- 
cession 
geoerally. 


(ii.)  Rules  for  Ascertainment  of  the  Heir. — These  rules 
prescribe  the  order  in  which  the  different  relations  by  blood 
of  the  person  from  whom  the  descent  is  traced,  are  entitled 
to  inherit.  With  respect  to  inheritances  in  lands  of  ordinary 
freehold  tenure,  to  which  alone  the  present  remarks  apply 
— special  customs  of  descent  being  noticed  hereafter — it 
may  be  stated,  generally,  that  children  and  remoter  issue 
— ^to  whom  the  succession  is  confined  in  the  case  of  an 
estate  tail — inherit  in  preference  to  other  relations,  in  the 
case  of  an  estate  or  interest  in  fee  simple ;  and  that,  in  the 
latter  case,  in  default  of  issue,  the  paternal  ancestors  and 
their  issue  are  preferred  to  other  relations,  namely,  maternal 
ancestors,  and  their  issue — who.  however,  succeed  in  default 


(a)  S.  4.  See  Berem  v.  Fellowes,  35  W.  E.  356.  As  to  the  earlier  law,  see 
Moore  v.  SimJdn,  31  Ch.  D.  95,  55  L.  J.  Ch.  305,  53  L.  T.  815,  34  W.  K. 
254. 


(6)  22  &  23  Vict.  c.  35,  s.  19. 
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of  the  father  and  paternal  relations,  (c)  The  rales  in  question 
may,  therefore,  be  divided  into  three  classes  : — (a)  those  relat- 
ing to  the  issue  of  the  person  from  whom  the  descent  is 
traced ;  (j3)  those  relating  to  his  father,  and  relations  on  his 
father's  side ;  (y)  those  relating  to  relations  on  his  mother's 
side,  and  his  mother. 

(a)  Where  a  deceased  child  of  the  person  from  whom  the  (a)  Descent  to 
descent  is  traced  would,  if  living,  be  the  heir,  his  heir  lineally  '^"^' 
descended  from  him  (if  any)  represents  him,  and  is  heir  in  his 
place. (cf)  Subject  to  this  rule,  the  eldest,  or  only,  son  of  the 
person  from  whom  the  descent  is  traced  is  his  heir ;  and  if 
there  be  no  son,  his  daughter  or  daughters ;  the  daughters 
(if  there  be  more  than  one)  taking  the  inheritance  in  equal 
shares,  as  coparceners. (e)  These  rules  apply  to  estates  tail 
as  well  as  to  estates  in  fee  simple,  except  so  far  as  their 
application  may  be  restricted  by  reason  of  the  estate  being 
limited  as  an  estate  in  tail  special,  or  in  tail  male,  or  in  tail 
female.  (/) 

(/3)  If  there  be  no  person  entitled  as  issue  of  the  person  (P)  Descent  to 
from  whom  the  descent  is  traced,  the  estate  or   interest  (if  ^rs  ™nd  theb 
it  be    a    fee  simple)    descends  to  that    person's  father  or  issue, 
other  nearest  male  paternal  ancestor,  or  to  his  issue  in  case 
he  be  dead ;  such  issue   representing  him,  and   succeeding 
according  to  the  rules  regulating  descent  to  the  issue  of  the 
person  from  whom  the  descent  is  traced — but  with  this  addi- 
tion, that  those  related  by  the  whole  blood  to  that  person 
are  preferred  to  those  related  by  the  half-blood.(^)     Hence, 
if  a  purchaser  die  intestate   and   without  issue,  leaving  a 
sister  of  the   whole   blood   (that  is,  by  the  same  father  and 
mother  as  the  purchaser),  and  a  brother  of  the  half-blood  (by 
the  same  father,  but  by  a  different  wife  of  the  father),  the 

(c)  Prior  to  the  Inheritance  Act,  ancestors  of  the  persons  from  whom  the 
descent  was  traced,  were  entirely  excluded  from  the  succession.  See  Litt.  s.  3  ; 
2  Bl.  Comm.  208. 

(rf)  Co.  Litt.  10  b ;  2  Bl.  Coram.  217  ;  Burton,  §  315. 

(e)  If  one  of  two  coparceners  die  intestate,  leaving  a  son,  her  share  will 
devolve  on  her  son  as  heir,  by  the  above  rule  of  representation.  See  Wms. 
E.  P.  Appendix  B. 

(/)  As  to  these  limitations  of  estates  tail,  and  the  extent  of  the  restriction 
thereby  imposed  on  the  succession,  see  ante,  pp.  41,  42. 

(<7)  3  &  4  Will.  IV.,  c.  106,  ss.  6,7,9;  1  Steph.  Comm.  bk.  2,  c.  11.  As 
t<i  exclusion  of  the  half-blood  under  the  law  prior  to  this  Act,  see  supra,  p. 
415. 
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(y)  Descent  to 
maternal  aii- 
ceBtor«  and 
their  issue. 


purchaser's  sister  will  succeed  in  preference  to  his  half- 
brother  ;  and  any  issue  of  the  sister  will  be  preferred  to 
the  half-brother,  or  any  of  his  issue,  in  the  succession.  If 
all  male  paternal  ancestors,  and  their  respective  descendants, 
have  failed,  the  estate  descends  on  female  paternal  ancestors 
and  their  respective  descendants,  according  to  the  rules 
applicable  to  male  ancestors  and  their  heirs ;  save  that  the 
mother  of  a  more  remote  male  paternal  ancestor,  or  her  descen- 
dants, is  preferred  to  the  mother  of  a  less  remote  male 
paternal  ancestor,  or  her  descendants.(/i)  The  issue  of 
female  ancestors  (as  distinguished  from  the  issue  of  male 
ancestors)  are  necessarily,  however,  of  the  half-blood  of  the 
person  from  whom  the  descent  is  traced. (i) 

(y)  If  there  be  no  person  entitled  as  issue,  or  paternal 
ancestor,  or  descendant  of  such  ancestor,  of  the  person  from 
whom  the  descent  is  traced,  the  estate  or  interest  (if  it  be  a 
fee  simple)  descends  to  his  maternal  ancestors  and  their 
descendants,  under  the  same  rules  as  apply  to  paternal 
ancestors  and  their  respective  descendants, (Z) 


Descent  of 
copyholds. 


Special  Customs  of  Descent. — The  preceding  rules, 
including  the  provisions  of  the  Inheritance  Act,  apply  to 
estates  of  inheritance  of  copyhold  tenure,  as  well  as  to  those 
of  freehold  tenure ;  subject,  however,  to  any  special  customs 
of  descent  that  may  prevail  in  the  manor.(^)  The  title  of 
the  heir  of  copyhold  lands  is  complete,  for  most  purposes, 
without  admittance. (?«,)  He  may  even  surrender  without 
having  been  first  admitted,  if  he  previously  pay  the  fine 
which  is,  in  general,  due  upon  the  descent  of  copyholds  to 
an  heir.  (71) 


(/*)  3  &  4  Will.  IV.,  c.  106,  ss.  7,  8.  As  to  how  the  extinction  of  the  superior 
line  of  descent  may  be  proved,  see  Greaves  v.  Greemoood,  2  Ex.  D.  289. 

(j)  Hence,  the  Inheritance  Act  provides  that  the  place  of  succession  of  a 
relation  of  the  half-blood,  shall  be  '  next  after  any  relation  in  the  same  degree 
of  the  whole  blood  and  his  issue,  where  the  common  ancestor  shall  be  a  male, 
and  next  after  the  common  ancestor,  where  such  ancestor  shall  be  a  female,' 
S.9. 

(Jt)  3  &4  Will.  IV.,  c.  106,  8s.  6,  7,  8. 

(0  Burton.  §  1307  :  see  3  &  4  Will.  IV.,  c.  106,  B.l;  Re  Smart,  18  Ch.  D. 
166,  30  W.  R.  43. 

(ni)  Burton,  §  1295.  But  see  as  to  the  lord's  right  of  seizure  quousque  in 
such  case,  ante,  p.  34. 

in\  2  Bl.  Comni.  371. 
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Where  copyhold  land  has  been  enfranchised  it  ceases  to  Enfranchised 
be  subject  to  any  special  copyhold  custom  of  descent.(o)         ^"^^  °  ^' 

The  general  rules  of  descent  are  so  far  modified  by  the  Gavelkind 
custom  of  gavelkind,  that,  as  has  been  seen,  where  the  custom  j|)f  i;  ^° 
prevails,  there  is  no  preference  of  an  elder  to  a  younger  male,  inheritances, 
whether  a  descendant  or  a  collateral  relation  ;  but  the  estate 
descends  on  males,  as  on  females,  in  equal  shares,  as  copa.r- 
<jeners.(p)     And  by  the  custom  of  borough  English,  as  has 
been  seen,  the  youngest  son  is  heir.(2') 

Sect.  II. — Succession  on  Intestacy  to  Personal 
Estate. 

Oflace  of  Administrator. — On  the  death  of  a  person  in-  Grant  of 
testate,  the  right   of  administering   his  personal   estate  is  tion'on^  ™ 
granted  by  the  Probate  Division  of  the  High  Court  of  Justice,  intestacy. 
to  some  person,  who,  by  virtue  of  such  grant,  becomes  the 
legal    personal    representative    of   the    deceased,  (r)      Until 
*  letters  of  administration '  (as  the  grant  is  called)  are  so 
granted,  the  personal  estate  vests  in  the  judge  of  thecourt.(s) 
The  administration  is  usually  granted  to  the  widow,  or  one 
of  the  nearest  of  kin,  of  the  deceased ;  but  if  the  deceased 
was  a  married  woman,  it  is   granted   to   her  husband.      If 
none  of  the  persons  thus   entitled  will  obtain  a   grant  of 
administration,  a  creditor  may  do  so.(^) 

The    powers    of  an  administrator   so   appointed  are,    in  Powers  and 
general,  the  same  as  those  of  an  executor,  and  relate  back  administrator, 
to  the  time  of  the  intestate's  decease  ;(w)  and  he  is  subject 
to  the  same  duties  as  an  executor,  as  to  the  payment  of  the 
debts  of  the  deceased. (-?;) 

(o)  67  &  58  Vict.  c.  46,  s.  21  (1),  (c)  ;  1  Watk.,  Cop,  450. 

ip)  Ante,  p.  26. 

{q)  Ante,  p.  24  :  Litt.  s.  165. 

(r)  Burton,  §  957. 

(»)  21  &  22  Vict.  c.  95,  s.  19. 

(i)  See  1  WmR.,  Exors.  pt.  ],  bk.  5,  eh.  2,  s.  1.  As  to  the  appointment  of  an 
^ministrator,  in  other  cases,  or  a  judicial  trustee,  see  ante,  p.  391,  and  p.  390, 
note  (o). 

(u)  1  Wms.,  Exors.  pt.  2,  bk  1,  ch.  1,  see  ante,  p.  392. 

{v)  As  to  which  see  ante,  p.  390.  Estate  duty  is  payable  on  the  net  value  of 
the  personal  estate  in  case  of  intestacy,  as  well  as  where  the  estate  is  disposed 
■of  by  will ;  and  at  the  same  rates  ;  and  it  must  be  paid  before  grant  of  the  letters 
of  administration.     As  to  this  duty,  see  ante,  pp.  262,  392. 
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Distribution  of  After  payment  of  the  intestate's  debts,  the  administrator 
i^rsonalty  must  distribute  the  residue  of  the  personal  estate  among  the 
persons  entitled,  at  the  time  of  the  intestate's  death,  to 
succeed  thereto  ;  including  among  such  persons  the  repre- 
sentatives of  any  who  have  died  since  the  intestate,  but 
before  the  distribution.(zi7) 


Statutes  of 
Distribution. 


Estate  of 
married 


Share  of 
widow. 


Rights  of 
children  or 
remoter  issue. 


Bules  of  Succession. — The  succession  to  the  residue  of 
an  intestate's  personal  estate  is  regulated  by  statutes  of  the 
reigns  of  Charles  II.  and  James  II.,  commonly  called  the 
Statutes  of  Distribution,(a;)  subject  to  the  provisions,  already 
mentioned,  of  the  Intestates'  Estates  Act,  1890.(2/)  The 
Statutes  of  Distribution,  however,  do  not  apply  to  the  per- 
sonal estate  of  a  married  woman  dying  intestate ;  the 
residue  of  which  belongs,  by  the  common  law,  to  her  hus- 
band.(^)  In  other  cases  the  residue  is  distributable  as 
follows : — 

If  the  intestate  leave  a  widow,  and  also  a  child  or  children 
or  remoter  issue,  the  widow  takes  one-third  of  the  residue. 
If  he  leave  a  widow,  but  no  issue,  and  his  death  has  occurred 
since  the  1st  September  1890,  his  widow,  as  has  been  seen, 
takes,  under  the  Intestates'  Estate  Act,  1890,  the  whole  of 
his  estate,  both  real  and  personal,  if  it  do  not  exceed  in 
value  the  sum  of  £500  ;  and  otherwise,  she  has  a  charge  on 
such  estate  for  that  sum,  with  interest,  (a)  In  default  of 
issue  the  widow  takes,  in  addition  to  her  interest  under  the 
last-mentioned  Act,  one-half  of  the  residue  of  the  personal 
estate.(6) 

The  child  or  children,  if  any,  of  the  intestate,  and  the 
issue  of  any  child  who  may  have  died  in  his  lifetime,  take 
two-thirds  of  the  residue,  if  there  be  a  widow  ;  and,  other- 
5\rise,  the  whole.  If  there  be  children,  and  no  issue  of  a 
deceased  child,  the  children  are  entitled  in  equal  shares  {per 


{uc)  Shares  in  the  residue  of  the  personal  estate  of  an  intestate  are  subject  to 
legacy  duty,  in  all  cases  where  legacies  are  so  subject.  As  to  legacy  duty,  see 
ante,  p.  393,  note  {h). 

(x)  22  &  23  Car.  II.,  c.  10  (amended  by  29  Car.  II.,  c.  3,  s.  25);  1  Jac.  II.,  c.  17. 

{y)  See  ante,  p.  414. 

(z)  See  29  Car.  II.,  c.  3,  s.  25  ;  2  Wms.,  Exors.  pt.  3,  bk.  4,  ch.  1,  s.  1,  and 
post,  pp.  428,  433. 

(a)  See  ante,  p.  414.  (6)  22  &  23  Car.  II.,  c.  10,  s.  3. 
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capita).  If  there  be  also  issue  of  a  deceased  child  or  of 
deceased  children,  the  division  is  per  stirpes  ;  that  is,  into  as 
many  shares  as  there  are  children,  whether  living,  or  who 
have  died  leaving  issue  ;  and  the  issue  of  any  deceased 
child  take  such  child's  share,  as  representing  him.  If  there 
be  issue  of  deceased  children,  but  no  child  living,  the  issue 
are  entitled  per  stirpes,  as  last  explained.  The  share  of  a 
deceased  child  is  divided  among  that  child's  issue,  in  accord- 
ance with  the  preceding  rules. (c)  If  there  be  only  one  child 
or  other  descendant,  he,  of  course,  takes  the  whole  of  the 
children's  portion. 

If  the  intestate  has,  in  his  lifetime,  made  any  settlement  Advancement, 
of  land  on,  or  advancement  of  a  portion  to,  any  child  other 
than  his  heir-at-law,  such  provision  must  be  reckoned  as 
part,  or  the  whole  (according  to  its  value),  of  that  child's 
share  under  the  intestacy ;  so  as  to  equalise,  as  nearly  as 
may  be,  the  shares  of  all  the  children  thereunder. (c?) 

If  the  intestate  leave  no  children,  or  remoter  issue,  his  Rights  of 
father  takes  the  whole  of  the  residue ;  unless  the  intestate  *   ^^' 
have  left  a   widow — and  in  that  case,  one  half  ;(e)  subject, 
however,  to  the  widow's  rights,  under  the  Intestates'  Estates 
Act,    1890,   where    the    intestate    has    died    since    the    1st 
September  1890.(/; 

If  the  intestate  leave  no  children  or  remoter  issue,  or  father,  Rights  of 
his  mother  and  brothers  and  sisters  take,  in  equal  shares,  ™^*^g^*°Qi 
the  whole — or,  if  the  deceased  have  lefb  a  widow,  a  moiety  sisters. 
— of  the  residue,  subject  to  the  widow's  rights,  if  any,  under 
the  Act  last  mentioned ;  the  brothers  and  sisters  taking  (in 
equal  shares),  if  there  be  no  mother ;  and  the  mother  taking 
solely,  if  there  be  no  brother  or   sister.  (^)     The  children 


(c)  Ibid.  ;  Burton,  §§  1402,  1403  ;  In  re  Boss's  Trusts,  L.  R.  13  Eq.  286, 
41  L  J.  Ch.  130,  25  L.  T.  817,  20  W.  R.  231 ;  Be  Satt,  Walker  v.  Gammage, 
37  Ch.  D.  517,  57  L.  J.  Ch.  797,  58  L.  T.  722,  36  W.  R.  548. 

(c?)  22  &  23  Car.  II.,  c.  10,  s.  5.  A  share  so  accounted  for  is,  ia  English  law, 
said  to  be  'brought  into  hotchpot.'  As  to  what  is  deemed  an  advancement  of  a 
portion  under  this  statute,  see  Taylor  v.  Taylor,  L.  R.  20  Eq.  155,  23  W.  R. 
719  ;  In  re  Blodcley,  29  Ch.  D.  250,  54  L.  J.  Ch.  722,  33  W.  R.  777. 

(e)  Blachborough  v.  Davis,  1  P.  Wms.  41  ;  2  Wms.,  Exors.  pt.  3,  bk.  4, 
ch.  1,  8.  4. 

(f)  See  supra,  and  ante,  p.  414. 

(g)  Wms.,  Exors.  supra  ;  1  Jac.  U.,  c.  17,  s.  7  ;  Keyhoay  v.  Keylway,  2  P. 
Wms.  344. 
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Children  of 
deceased 
brother  or 
Bister. 


Next  of  kin. 


No  preference 
of  males, 
elders,  or 
whole  blood. 


(but  not  remoter  issue)  of  any  brother  or  sister  of  the  in- 
testate, who  may  have  died  in  his  lifetime  leaving  children, 
represent  and  take  the  place  of  their  parent,  provided  the 
mother,  or  any  brother  or  sister,  of  the  intestate  be  living — 
but  not  otherwise. (A-) 

If  the  intestate  leave  no  children,  or  remoter  issue,  or 
father,  mother,  brother,  or  sister,  the  residue  is  taken  by 
the  nearest  in  degree  of  his  kindred,(z)  whether  ancestors  or 
collateral  relations,  in  equal  shares;  subject,  if  the  intestate 
leave  a  widow,  to  her  right  to  a  moiety  of  the  residue,  and  to 
her  rights,  if  any,  under  the  Act  above  mentioned.  (7)  Be- 
tween ancestor  and  descendant,  each  generation  represents 
one  degree  of  kindred.  Thus,  grandfathers  and  grand- 
mothers are  in  the  second  degree.  They  therefore  exclude 
an  uncle  or  aunt,  who  is  in  the  third,  or  a  cousin,  who  is  in 
the  fourth  degree ;  for,  between  collateral  relations,  the 
degrees  are  reckoned  upwards  and  downwards  through  the 
common  progenitor.(Z;) 

In  the  succession  to  the  residue  of  an  intestate's  personal 
estate,  males  have  no  preference  over  females  ;  nor  an  elder 
over  a  younger ;  nor  paternal  over  maternal  relations ;  nor 
relations  of  the  whole  blood  over  those  of  the  half-blood ;  but 
all  in  the  same  degree  take  equally.  (Z) 


{h)  Wms.,  Exors.  sttpra;  2  Bl.  Comm.  515,  516  ;  Burton,  §  1403. 

(i)  By  *  nearest  in  degree  of  kindred,'  or  next  of  kin,  is  here  meant  the  nearest 
relations  according  to  the  mode  above  stated  of  reckoning  the  degrees  of  rela- 
tionship ;  as  distinguished  from  '  statutory  next  of  kin,'  by  which  is  meant  such 
relations  as  are  nearest  in  right  of  succession  under  the  Statutes  of  Distribution. 

(j)  See  supra,  and  ante,  p.  414. 

[k)  22  &  23  Car.  II.,  c.  10,  ss.  6, 7  ;  Burton,  §  1408  (n.) ;  Wms.,  Shora.  supra. 

(Z)  Wms.,  Exors.  svpru  :  Moor  v.  Barham,  cited  1  P.  Wms.  53  ;  Jessopp  v. 
Watson,  1  M.  &  K.  665. 


CHAPTER  VII. 

ACQUISITION  THROUGH   MARRIAGE. 

By  modem  statutes,  the  rules  of  the  common  law  and  equity  Law  hereon 
respecting    the    acquisition    of   rights   of  property   through  ^cidern  ^ 
marriage  have  been  materially  altered.    The  rights  of  persons  statutes. 
married  prior  to  these  alterations  are  still  regulated,  how- 
ever, to  some  extent,  by  the  earlier   law.      The  subject  is 
here  considered  with   reference  to — (1st)  the  rights  of  the 
husband ;  and  (2ndly)  the  rights  of  the  wife. 

Sect.  I. — Rights  of  the  Husband. 

Restrictions  on  Common  Law  Rights. — At  common  law,  Common 
a  man  acquired,  through  marriage,  certain  rights  in  his  wife's  ^^^  rights, 
real  and  personal  estate ;  and,  by  the  rules  of  equity,  he  had 
similar  rights,  through  marriage,  in  her  equitable  interests, 
except  such  as  were  subject  to  trusts  whereby  his  rights 
were  expressly  excluded.  At  the  present  time,  the  rules  of 
the  common  law,  and  the  analogous  rules  of  equity,  respect- 
ing the  rights  of  the  husband,  are  subject  to  the  following 
restrictions  : — First,  their  application  may  be  limited  by  the  Restrictions, 
existence  of  a  trust  for  the  separate  use  of  the  wife,  or  of  a 
right  on  her  part  to  a  settlement  for  her  benefit ;  secondly, 
their  application  may  be  subject,  also,  to  modifications  by 
statutes  prior  to  the  Married  Women's  Property  Act,  1882  ; 
thirdly,  their  application  is  excluded  by  the  last- mentioned 
Act,  if  the  marriage  has  taken  place  since  the  31st  Decem- 
ber 1882,  and  also  in  the  case  of  any  estate  or  interest  to 
which  the  wife  (whenever  married)  has  become  entitled  since 
that  date. 

Under  the  present  head  will,  therefore,  be  considered —  Arrangement 
(i.)  the  husband's  rights  at  common  law,  and  by  analogous  °  ^^  ^^'" 
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rules  of  equity  ;  (ii.)  the  effect  upon  those  rights  of  the  rules 
of  equity  respecting  trusts  for  the  separate  use  of  a  married 
woman,  and  her  right  to  a  settlement;  (iii.)  their  modifica- 
tion by  modern  statutes  prior  to  the  Married  Women's 
Property  Act,  1882 ;  and  (iv.)  their  exclusion  by  the 
Married  Women's  Property  Act,  1882. 


Different 
rights. 


Estate  during 
joint  lives. 


Estate  by 
the  curtesy. 


(ii.)  Husband's  Rights  at  Common  Law,  and  by  ana- 
logous Rules  of  Equity. — Real  estate,  chattels  real,  and 
other  personalty  (such  as  money  arising  from,  or  charged  on, 
land),  are  respectively  the  subjects  of  distinct  rights  of  the 
husband. 

In  Real  Estate. — As  regards  real  estate,  the  husband  is 
entitled  to  an  interest  during  the  joint  lives  of  himself  and 
his  wife  in  estates  in  fee  simple,  in  tail,  or  for  life,  belonging 
to  her  at  the  time  of  the  marriage,  or  acquired  by  her 
during  its  continuance.  In  legal  language,  the  husband 
and  wife  are  said  to  be  '  seised  in  right  of  the  wife ;  '  but 
the  husband,  during  their  joint  lives,  has  the  sole  right  to 
the  rents  and  profits,  and  may  alienate  or  charge  the  land 
to  the  extent  of  his  interest.(a-) 

This  interest  of  the  husband  is  enlarged  into  an  estate  for 
the  full  term  of  his  life  (i.e.,  though  the  wife  should  die 
before  him),  in  land  or  other  realty(&)  of  freehold  tenure,  of 
which  the  wife  is  seised,  or  to  which  she  is  equitably  en- 
titled, for  an  estate  in  possession  (c)  (or  subject  only  to  an 
estate  for  years),  in  fee  simple  or  fee  tail,  and  in  severalty, 
tenancy  in  common,  or  coparcenary  (but  not  in  joint 
tenancy)  \{d)  provided  he  has  had  by  her  a  child,  born  alive, 
and  who  either  does  or  might  inherit  the  estate. (<?)  This 
estate  of  the  husband  is  called  an  '  estate  by  the  curtesy  of 


(a)  Co.  Litt.  351  a  ;  1  Bright,  Husb.  and  Wife,  112  ;  Boibertaon  v.  Norris, 
11  Q.  B.  916. 

(b)  Advowsons  and  some  rights  inferior  to  ownership,  as  commons,  rents,  aud 
tithe  rent-charge,  may  be  subjects  of  the  estate  by  the  curtesy  :  1  Cruise,  t.  5, 
ch.  2,  8.  16. 

(c)  See  Gibbins  v.  Eyden,  L.  R.  7  Eq.  371,  38  L.  J.  Ch.  377,  20  L.  T.  516 ; 
Uager  v.  FurnivaU,  17  Ch.  D.  116,  50  L.  J.  Ch.  637,  44  L.  T.  464,  29  W.  R. 
649. 

(f/)  Co.  Litt.  186  a  ;  2  Cruise,  t.  18,  ch.  1,  s.  51. 

(e)  The  husband  will  not  be  entitled  to  curtesy  where  the  cliild  is  incapable  of 
inheriting  ;  as  where,  the  estate  being  in  tail  male,  the  only  child  is  a  daughter ; 
2  Bl.  Coram.  128. 
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Eiigland.'(/)  It  is  said  not  to  be  complete  till  the  wife's 
death  ;  nevertheless,  from  the  moment  of  the  child's  birth, 
the  husband  may  convey  the  land  for  the  term  of  his  own 
life  ;  whereas,  before  that  event,  he  can  convey  only  for  the 
joint  lives  of  himself  and  his  wife.(^) 

The  estate  by  the  curtesy  does  not  extend  to  land  of  copy-  Curtesy  in 
hold  tenure,  unless  by  special  custom  of  the  manor.     Where  bT'special""  ^ 
it  obtains,  it  is  considered  as  a  continuation  of  the  wife's  custom, 
estate,   and  is,  therefore,  complete   without    admittance. (A) 
Enfranchisement  of    copyhold    land  extinguishes  any  such 
special  custom,  and  the  land  becomes  subject  to  the  general 
law  of    curtesy ;    except  as  to  persons  married    before  an 
enfranchisement  under  the  Copyhold  Act,  1894.(i) 

By  the  custom  of  gavelkind,  the  birth  of  issue  is  not  a  Curtesy  of 
requisite  for  an  estate  by  the  curtesy  ;  moreover,  the  estate  ^*'^ 
extends  to  a  moiety  only  of  the  wife's  lands,  and  is  lost  if  the 
husband  marries  again, (y) 

A  tenant  by  the  curtesy,  in  possession,  has  the  powers  of  Powers  of 
a  tenant    for  life  under    the    Settled   Land  Acts,  1882   to  settigjj  L^nd 
1890. (A;)     And  where  a  married  woman,  who,  had  she  not  ^^cts. 
been  married,  would  have  been,  or  have  had  the  powers  of, 
a  tenant  for  life  under  the  Acts,  is  entitled  otherwise  than 
for  her  separate  use,  she  and  the  husband  together  have  these 
powers.(/) 

Except  as  provided  by  the  above  Acts,  a  husband  can  Mortgage  by 
alienate  his  wife's  real  estate  to  the  extent  only  of  his  interest  ^^^  ^  ^,g 
in  it ;  and  to  that  extent  only  is  it  liable  for  his  debts.    And  realty, 
if  the  wife  join  with  the  husband  in  mortgaging  her  land  as 
a  security  for  his  debt,  she  is  entitled  to  have  the  debt  dis- 
charged  by  him,  or  out  of  his  estate,  and  the  land  recon- 
veyed  to  her — even  though  the  right  of  redemption  should 
have  been  reserved  to  the  husband  and  his  heirs ;  unless  it 


(/)  Co.  Litt,  29  a-30  b  ;  2  Bl.  Comm.  126  ;  Burton,  §  348. 

(g)  Co.  Litt.  30  a  ;  see  Jones  v.  Davies,  5  H.  &  N.  766,  779  ;  Burton,  §  350. 

(A)  Burton,  §  1311  ;  Scriv.,  Cop.  74. 

(i)  57  &  58  Vict.  c.  46,  s.  21  (1)  (c) ;  2  Watk.,  Cop.  75. . 

(;■)  Co.  litt.  30  a;  2  Bl.  Comm.  128. 

(Z.)  45  &  46  Vict.  c.  38,  s.  58;  Mogridge  v.  Clupp,  [1892]  3  Cb.  382  ;  see 
ante,  p.  76  et  seq.  As  to  the  husband's  powers  of  leasing  under  the  Settled 
Estates  Act,  1877  (40  &  41  Vict.  c.  18),  see  s.  46  of  that  Act. 

(0  S.  61  (3). 
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Absolute  in- 
terest, except 
as  to  testa - 
menta^J' 
alienation. 


Absolute  in- 
terest, if 
reduced  into 
possession. 


Reversionary 
personalty. 


is  evident  that  she  intended  to  part  absolutely  with  all 
interest  in  the  land.(m) 

In  Chattels  Real. — As  regards  an  estate  for  years,  or  other 
chattel  real  of  the  wife,  belonging  to  her  at  the  time  of  the 
marriage,  or  accruing  to  her  during  the  coverture,  the 
husband  is  entitled,  during  the  coverture,  to  receive  the 
rents  and  profits,  and  to  dispose  of  the  whole  interest  by 
alienation  inter  vivos,  for  any  purpose ;  and  it  is  liable  for  his 
debts.  And  if  he  survive  the  wife,  the  estate  or  interest 
belongs  to  him  absolutely,  in  his  marital  right.  But  if  he  die 
before  the  wife  without  having  disposed  of  it  in  his  lifetime, 
the  wife  is  entitled  to  it  as  survivor;  for  he  cannot,  in  that  case, 
alienate  it  by  will.  These  rules  apply  whether  the  interest  is  in 
possession  or  in  expectancy,  (w)  unless  the  expectant  interest 
be  such  that  it  could  not,  by  any  possibility,  come  into 
possession  during  the  coverture  ;(o)  in  which  case,  he  cannot 
dispose  of  it  while  it  remains  outstanding. 

In  other  Personalty. — Personalty,  other  than  chattels  real, 
to  which  the  wife  is  entitled  at  the  time  of  the  marriage,  or 
which  accrues  to  her  during  the  coverture,  belongs  to  the 
husband  absolutely ;  subject,  however,  to  its  reduction  into 
possession  by  him,  so  far  as  it  consists  of  an  interest,  or 
interests,  of  which  legal  possession  has  not  been  obtained. 
The  husband  is  entitled  to  reduce  it  into  possession  in  his 
marital  right,  or,  after  the  wife's  death,  as  her  administrator. 
But  if  he  die  in  her  lifetime,  any  such  personalty  which  he 
has  not  reduced  into  possession  will  survive  to  her ;  and 
this  is  a  right  of  which  he  cannot  deprive  her  by  any 
disposition  not  involving  an  actual  reduction  into  pos- 
session. (^) 

Hence,  where  the  wife's  interest  in  personalty  (other  than 

(jn)  See  Huntingdon -v.  Huntingdon,  2  Bro.  P.  C.  1  ;  S.C.,  and  notes  thereto, 
2  Lead.  Cas.  Eq.  1147  ;  Dawson  v.  Bunk  of  Whitehaven,  6  Ch.  D.  218,  46 
L.  J.  Ch.  884,  37  L.  T.  64,  26  W.  R.  34  ;  lie  Duke  of  Marlborough,  Davis  \. 
Whitehead,  [1894]  2  Ch.  133. 

(n)Bracebridge  v.  Cooh,  Plowd.  418  ;  (.'o.  Litt.  351  a  ;  In  re  Bellamy,  25 
Ch.  D.  620,  53  L.  J.  Ch.  174,  49  L.  T.  708,  32  W.  R.  358. 

(o)  Duberley  v.  Day,  16  Beav.  33,  5  H.  L.  Cas.  388 ;  2  pt.  1  Davidson, 
Conv.  219. 

(p)  Co.  Litt.  351  b  ;  2  Bl.  Comnj.  434,  435.  As  to  wliat  is  a  reduction  into 
poBsebsion,  see  notes  to  JiyaU  v.  Bowles,  2  Lead.  Cas.  Eq.  799  ;  Hornsby  v., 
Lee,  2  Madd.  16  ;  In  re  Butler's  'Trusts,  Hughes  v.  Anderson,  38  Ch.  D.  286, 
57  L.  J.  Ch.  643,  59  L.  T.  386,  36  W.  R.  817. 
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chattels  real)  is  reversionary — -that  is,  where  it  is  subject  to 

a  preceding  limited  interest  in  another  person — ^the  husband, 

so  long  as  it  remains  reversionary,  cannot  alienate  it,  so  as 

to  defeat  the  wife's  right  by  survivorship.      And  so,  where 

land  is  subject  to  a  trust  for  sale  and  payment  of  the  proceeds 

to  a  married  woman,  though  the  husband  is  entitled  to  receive 

the    purchase  money  after  the  sale,  he  cannot  previously, 

by  any  act  of  his,  bar  the  wife's  possible  interest  in  the 

money.  (^) 

Where  money  is  subject  to  a  trust  for  its  investment  in  Money  subject 

land,  for  the  benefit  of  a  married  woman  absolutely,  she  may,  ^  *'^"^'. 
'  J '  J  >  conversion. 

by  electing  to  take  the  money  as  personalty,  entitle  her  hus- 
band to  receive  it  in  his  marital  right.(r) 

(ii.)  Equitable   Rules  ;   Trusts   for  Separate  Use,  and  Equitable 
Equity  to  a  Settlement. — ^The  effect  of  the  rules  of  equity  '•estrietions. 
respecting  trusts  for  the  separate  use  of  a  married  woman, 
and  her  right  to  a  settlement,  upon  the  foregoing  rights  of 
her  husband,  will  be  next  considered. 

Trusts  for  Separate  Use. — ^By  the  rules  of  equity,  where  a  Effect  of. 
trust  is  created  of  real  or  personal  estate,  for  the  benefit  of 
a  woman,  with  the  addition  of  the  words  '  for  her  separate 
use,'  or  a  similar  expression, (s)  the  eSect  of  the  trust — ^in  any 
case  where,  since  the  Married  Women's  Property  Act,  1882, 
it  can  be  operative — ^is  to  exclude  her  husband's  marital 
rights  in  the  subject  of  the  trust,  and  to  give  her  the  same 
rights  in  it  as  if  she  were  unmarried. (^)  But — inasmuch  as 
the  purpose  of  these  rules  is  merely  to  secure  to  a  married 
woman  the  personal  enjoyment  and  exercise  of  rights  of 
property — if  she  die  without  having  disposed  of  her  equitable 
interest  in  her  lifetime  or  by  will,  her  husband  may  be 
entitled,  as  from  her  death,  to  an  estate  by  the  curtesy  in 

(2)  Franlcs  v.  BMam,  L.  R.  3  Ch.  App.  717,  37  L.  J.  Ch.  664,  18  L.  T.  623, 
16  W.  R.  1158. 

(r)  Oldham  v.  Hughes,  2  Atk.  452;  Standering  v.  HaU,  11  Ch.  D.  652, 
48  L.  J.  Ch.  382,  27  W.  R.  749. 

(«)  As  to  what  words  will  suflBce  for  this  purpose,  see  Lewin,  853  :  notes  to 
Hulme  V.  Tenant,  1  Iiead.  Cas.  Eq.  536. 

(t)  See  Hidme  v.  Tenant,  1  Bro.  C.  C.  16  ;  S.C.,  and  notes  thereto,  1  Lead. 
Cas.  Eq.  536  ;  TiUlett  v.  Armstrong,  1  Beav.  1 ;  Fettiplace  v.  Gorges,  1  Ves. 
46  ;  Taylor  v.  Meads,  4  De  G.  J.  &  S.  597.  Her  rights  may  be  subject,  how- 
ever, to  a  restraint  on  alienation,  as  to  which,  see  post,  p.  474. 
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How  created. 


Where  it 
arises. 


it,  SO  far  as  it  consists  of  realty,(w)  and  will  be  entitled  to 
it  absolutely,  so  far  as  it  consists  of  personalty — according 
to  the  rules  previously  mentioned.('y) 

In  any  case  where,  since  the  Married  Women's  Property 
Act,  1882,  a  trust  of  this  kind  can  be  operative,  it  may  be 
created  either  before  or  after  the  woman's  marriage,  and 
either  as  a  provision  on  marriage,  or  otherwise ;  and  either  by 
the  woman  herself,  with  respect  to  her  own  estate,  or  by  gift 
or  other  disposition  on  the  part  of  her  husband,  or  of  any 
other  person.  And  it  may  be  created  either  by  actual  dec- 
laration of  trust,  or  simply  by  a  gift  to  her  for  her  separate 
use.  In  the  latter  case,  the  husband  is  constructively  a 
trustee  for  the  wife,  to  the  extent  of  the  estate  that  vests  in 
him  at  common  law.(</;) 

Equity  to  a  Settlement. — By  other  rules  of  equity,  a  hus- 
band's common  law  rights  in  his  wife's  estate  are  subject, 
under  some  circumstances,  to  her  '  equity  to  a  settlement.' 
Where  a  husband  cannot  recover,  otherwise  than  by  action, 
an  interest  to  which  he  is  entitled  in  his  marital  right,  the 
Court,  at  the  instance  of  the  trustees  (if  any)  in  whom  the 
subject  of  the  claim  is  vested,or  of  the  wife, or — if  the  subject 
of  claim  be  money  lodged  in  court — even  without  the  request 
of  any  party,  will  grant  the  husband  relief  upon  the  terms, 
only,  of  his  making  a  suitable  provision,  by  settlement,  for 
his  wife  and  any  issue  of  the  marriage,  out  of  the  subject  of 
his  claim,  or  otherwise ;  unless  the  wife  and  children  are 
already  sufficiently  provided  for  under  a  previous  settlement ; 
or  unless  the  right  to  a  settlement  is  expressly  waived  by  the 
wife,  or  is  lost  through  some  misconduct  on  her  part.(«) 
This  equitable  modification  of  the  husband's  rights  is  based  on 
the  principle  that  '  he  who  seeks  equity  must  do  equity.'    It 


(m)  Ajypleton  v.  Rowley,  L.  E.  8  Eq.  139 ;  Cooper  v.  Macdonald,  7  Ch.  D. 
288.  47  L.  J.  Ch.  373,  38  L.  T.  191,  26  W.  R.  377  ;  Hayes  v.  Kesterton,  [1896] 
1  Cb.  159. 

(v)  Proiidley  v.  Fielder,  2  M.  &  K.  57  ;  Lewin,  829,  875;  ante,  pp.  426, 
428. 

{w)  See  Lewin,  850  et  aeq.,  and  cases  there  cited  ;  notes  to  JTidme  v.  Tenant, 
1  Lead  Cas.  Eq.  536  ;  Ashworth  v.  Outram,  5  Ch.  D.  923.  46  L.  J.  Ch.  687,  37 
L.  T.  85,  25  W.  R.  896 ;  Ex  parte  Whitehead,  14  Q.  B.  D.  419,  54  L.  J.  C.  L. 
88,  240,  52  L.  T.  265,  597,  33  W.  R.  230,  471  ;  Be  Whittuher,  21  Ch.  D. 
657. 

(a;)  Qiacometti  v.  Prodgera,  L.  R.  14  Eq.  253,  8  Ch.  App.  338,  28  L.  T. 
432,  21  W.  R.  375 ;  Roberts  v.  Cooper,  [1891]  2  Ch.  335. 
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applies  to  real,(y)  as  well  as  personal,  estate  ;  and  it  may  be 

asserted,  not  only  against  the  husband  himself,  but  also,  in 

general,  against  persons  claiming  under  him — as  a  trustee 

under  his  bankruptcy,  or  a  person  to  whom  he  has  assigned 

the  interest,  even  though  for  valuable  consideration. (2;)    The 

portion  to  be  settled  is  fixed  by  the  Court  in  its  discretion,  What  portion 

according  to  the  particular  circumstances  of  each  case ;  and,  ^ 

under   special    circumstances — as  where    the    husband    has 

abandoned  the  wife,  or  is  not  in  a  position  to  maintain  her, 

and  the  subject  of  the  claim  is  not  more  than  suflBcient  for 

her  maintenance — ^the  whole  may  be  settled. (a) 

(iii.)  Statutory    Modifications,  prior    to    the    Married  Protection 
Women's  Property  Act,   1882,   of  Husband's  Rights. —  DivorJ^d 
Under  the  Divorce  and  Matrimonial  Causes  Act,  1857,  as  -Matrimonial 
subsequently  amended,  a  wife  deserted  by  her  husband  may  ^*°^^^  -^'^• 
obtain  a  judicial  order,  whereby  her  earnings  and  property  ac- 
quired (whether  as  her  own,  or  as  executrix,  administratrix, 
or  trustee)  since  the  commencement  of  the  desertion — includ- 
ing estates  in  remainder  or  reversion — are  protected  against 
her  husband  and  his  creditors,  and  other  persons  claiming 
under  him,  and  belong  to  her  as  if  she  were  a  femie  sole.{b) 

Under  the  same  Act,  a  wife  judicially  separated  is,  from  Property  of 
the  date  of  the  sentence  and  during  the  continuance  of  the  ^p^^^°^^ 
separation,  deemed  a  feme  sole,  as  to  property  which  may  be 
acquired  by  or  devolve  upon  her ;  (c)  and  the  same  may  be 

{y)  Sturgis  v.  Champneys,  5  M.  &  Cr.  97  ;  Gleaves  v.  Paine,  1  De  G.  J.  &  S. 
87  ;  Smith  v.  Matthews,  3  D.  G.  F.  &  J.  139 ;  Fowke  v.  Draycott,  29  Ch.  D. 
996,  54  L.  J.  Ch.  977,  52  L.  T.  890,  33  W.  R.  701  ;  Hanson  v.  Keaiing, 
4  Hare,  1  (leaseholds). 

(z)  Lewin,  837.  An  exception  has  been  made  in  favour  of  a  purchaser  for 
value  of  the  wife's  life  interest,  unless  the  husband  has  deserted  the  wife  (Lewin, 
840) ;  but  she  is  entitled  to  a  settlement,  even  of  a  life  interest,  as  against  the 
husband's  trustee  in  bankruptcy  :  Taunton  v.  Morris,  8  Ch.  D.  453,  11  Ch.  D. 
779,  27  W.  R.  718,  48  L.  J.  Ch.  408. 

(a)  See  generally  as  to  the  equity  to  a  settlement,  Lewin,  835-847,  and  cases 
there  cited ;  notes  to  Elihanh  v.  Montolieu,  and  Murray  v.  Elihanh,  1  Lead. 
Cas.  Eq.  486,  493 ;  Reid  v.  Reid,  33  Ch.  D.  220,  55  L.  J.  Ch.  756,  55  L.  T. 
153,  34  W.  R.  715. 

(6)  20  &  21  Vict.  c.  85,  s.  21  ;  21  &  22  Vict.  c.  108,  ss.  6,  10  ;  27  &  28 
Vict.  c.  44,  s.  1  ;  In  re  Coward  and  Adanis  Purchase,  L.  K.  20  Eq.  179, 
44  L.  J.  Ch.  384,  32  L.  T.  682,  23  W.  R.  605 ;  Hill  v.  Cooper,  [1894]  2 
Q.  B.  85. 

(c)  That  this  enactment  does  not  apply  to  property  to  which  the  wife  was 
entitled  in  possession  at  the  date  of  the  decree,  see  Waite  v.  Morland,  38  Ch.  D. 
185,  57  L.  J.  Ch.  155,  59  L.  T.  185,  36  W.  R.  484, 
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Property  Act, 
1870. 


disposed  of  by  her  accordingly,  and,  on  her  death  intestate, 
devolves  as  if  her  husband  were  then  dead.  And  in  case  of 
resumption  of  cohabitation,  the  property  she  is  then  entitled 
to  is  held  to  her  separate  use ;  subject  to  any  agreement  in 
writing,  made  between  herself  and  her  husband  whilst  sepa- 
rate.(rf) 

By  the  Married  Women's  Property  Act,  1870,  the  earn- 
ings of  any  married  woman,  gained  since  the  9th  August 
1870,  in  any  employment,  &c.,  carried  on  separately  from  her 
husband,  and  any  investments  of  such  earnings,  were  to  be 
deemed  property  held  and  settled  to  her  separate  use.(e) 
And  any  personal  property  to  which  a  woman,  married  after 
the  9th  August  1870,  should  during  marriage  become  entitled, 
as  next  of  kin  of  an  intestate,  or  any  sum  of  money,  not 
exceeding  £200,  coming  to  her  under  a  deed  or  will,  or  the 
rents  and  profits  of  any  freehold  or  copyhold  property  de- 
scending upon  her  after  the  passing  of  the  Act,  as  heiress  or 
co-heiress  of  an  intestate,  were  (subject  to  the  trusts  of  any 
settlement)  to  belong  to  her  for  her  separate  use.(/)  These 
provisions  are  repealed,  however,  by  the  Married  Women's 
Property  Act,  1882,  except  as  regards  interests  to  which  a 
woman,  married  before  the  1st  January  1883,  may  have 
become  entitled  before  that  dsite.{g) 


Provisions  of 
the  Act  as  to 
separate 
property. 


(iv.)  Exclusion  of  the  Husband's  Rights  by  the  Married 
Women's  Property  Act,  1882. — By  this  Act  a  married 
woman  is  made  capable  of  acquiring,  holding,  and  disposing 
of  by  will  or  otherwise,  any  real  or  personal  property,  as  her 
separate  property,  in  the  same  manner  as  if  she  were  a  feme 
sole,  without  the  intervention  of  any  trustee.(7?-)  And  all  real 
or  personal  property  which  belongs  to  a  woman  married  after 
the  commencement  of  the  Act  (the  1st  January  1883),  at 


id)  20  &  21  Vict.  c.  85,  s.  25  ;  Nicol  v.  Nicd,  30  Ch,  D.  143,  31  Ch.  D. 
524,  55  L.  J.  Ch.  437,  54  L.  T.  470,  34  W.  R.  283. 

(e)  33  &  34  Vict.  c.  93.  s.  1.  See  Ashworth  v.  Outram,  5  Ch.  D.  923,  46 
L.  J.  Ch.  687,  37  L.  T.  85,  25  W.  R.  896. 

(/)  Jn  re  Voss,  13  Ch.  D.  504,  42  L.  T.  78.  It  has  been  decided  that  the 
separate  use  created  by  this  provision  extends  only  to  rents  and  profits  whicli 
may  come  to  a  married  woman,  so  as  to  be  personally  enjoyed  by  her,  and  not  to 
the  inheritance  :  Johnson  v.  Johnson,  35  Ch.  D.  345. 

{cj)  45  &  46  Vict.  c.  75,  s.  22. 
(h)  45  &  46  Vict.  c.  75,  s  1  (1). 
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the  time  of  marriage,  or  which  is  acquired  by,  or  devolves 
upon,  her  after  marriage,  is  made  her  separate  property  as 
above. (t)  And,  as  regards  a  woman  married  before  the 
commencement  of  the  Act,  all  real  or  personal  property,  her 
title  to  which — whether  vested  or  contingent,  and  whether 
in  possession,  reversion,  or  remainder — accrues  (/)  after  the 
commencement  of  the  Act,  is  made  her  separate  property  as 
above.(Z;)  But  it  is  provided,  that  the  Act  shall  not  interfere 
with,  or  aifect,  any  settlement,  or  agreement  for  a  settlement, 
made  or  to  be  made,  whether  before  or  after  marriage,  re- 
specting the  property  of  any  married  woman.(Z) 

The  effect  of  the  Act,  where  it  applies,  is  to  entitle  Their  eflfect  on 
a  married  woman  to  acquire,  hold,  enjoy,  and  dispose  of™*"  ^'° 
{whether  inter  vivos  or  by  will)  real  or  personal  estate,  as 
legal  or  equitable  owner ;  and,  in  these  respects,  the  Act 
deprives  the  husband  of  all  marital  rights  in  his  wife's  pro- 
perty. Since,  however,  the  Act  contains  no  provision  as  to 
the  devolution  of  property  to  which  the  wife  is  entitled  at 
her  death,  in  the  event  of  her  death  intestate  in  her  husband's 
lifetime,  it  has  been  held  that,  in  such  event,  the  husband  is 
entitled,  as  before  the  Act,  to  the  wife's  personal  estate ;  (w) 
and  that  he  takes,  in  that  event,  an  estate  by  the  curtesy  in 
his  wife's  real  estate,  as  from  her  death,  where  he  would 
have  been  tenant  by  the  curtesy  before  the  Act.(?i) 

Sect.  II, — Rights  of  the  Wife. 

Their   Nature. — By  the   common  law,  a  wife   may  be  Power,  and 
entitled,  through  marriage,  to  an  interest — which   is  called  lestacy^of'" 

Lusband. 

(i)  S.  2.  Property  over  which  at  the  time  of  her  marriage  a  woman  has 
a  general  power  of  appointment,  and  which,  in  default  of  appointment,  is  limited 
to  her,  her  executors,  administrators  and  assigns,  is  within  this  enactment : 
Re  Omlow.  Ploinhn  v.  Gayford,  39  Ch.  D.  622,  57  L.  J.  Ch.  940. 59  L.  T.  308, 
36  W.  R.  883 ;  Re  Davenport,  Turner  v.  King,  [1895]  1  Ch.  361. 

{j)  See  Reid  v.  Reid,  31  Ch.  D.  402,  55  L.  J.  Ch.  294,  54  L.  T.  100,  34 
W.  K.  333  ;  overruling  Baynton  v.  CoUins,  27  Ch.  D.  604,  53  L.  J.  Cli.  1112, 
33  W.  R.  41,  and  Re  Thompson  &  Curzon,  29  Ch.  D.  177,  54  L.  J.  Ch.  610, 
52  L.  T.  498,  33  W  R.  688.  Re  Parsons,  Sfocfdey  v.  Parsons,  45  Cli.  U.  51, 
59  L.  .J.  Ch.  666,  62  L.  T.  929,  38  W.  R.  712.  As  to  the  effect  of  the  Act  upon 
a  limitation  to  liusband  and  wife,  see  ante,  p.  169. 

{k)  S.  5.  (/)  S.  19.     See  post,  p.  479. 

(m)  Re  Lamhert,  Stanton  v.  Lambert,  39  Ch.  D.  626,  57  L.  J.  Ch.  927,  59 
L.  T.  429  ;  .Sunnan  v.   Wharton,  [1891]  1  Q.  B.  491  ;  see  aide,  p.  428. 

(«)  Hope  V.  Hope,  [1892]  2  Ch.  330  ;  see  ante,  p.  426. 

2  E 
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*  dower ' — in  certain  estates  of  inheritance  of  the  husband. 
The  right  of  a  woman  married  on  or  before  the  1st  January 
1834,  to  this  interest,  is  a  right  accruing  through  marriage. 
But  where  the  marriage  has  taken  place  since  that  day  (in 
which  case,  her  right  to  dower  is  governed  by  the  Dower 
Act,  1833),  the  right  is  virtually  a  right  of  succession  on 
intestacy,  (o)  A  wife  has  no  rights,  through  marriage,  in  her 
husband's  estate,  whether  real  or  personal,  other  than  her 
right  to  dower ;  for  her  rights  under  the  Intestates'  Estates 
Act,  1890,  and  her  right,  independently  of  that  Act,  to  a 
share  of  her  husband's  personalty,  are  rights  that  arise  only 
in  the  event  of  his  intestacy. (^) 

Ita  nature.  Dowsr  at  Common  Law. — Under  the  law  prior  to  the 

Dower  Act,  1833,  dower,  or  an  '  estate  in  dower,'  is  an  estate 
for  life  to  which  (if  it  has  not  been  duly  barred)  a  woman  is 
entitled,  on  her  husband's  death,  in  one-third  part  in  value 
of  the  lands  and  tenements  {q)  of  freehold  tenure,  of  which  he 
was  seised  in  fact,  or  in  law,  at  the  time  of  the  marriage,  or 
subsequently  during  the  coverture,  for  a  legal  estate  in  fee 
simple  or  fee  tail,  in  possession  (or  subject  only  to  an  estate 
for  years),  and  in  severalty,  or  as  tenant  in  common  or  co- 
parcener (not  as  joint  tenant)  ;  and  which  her  issue,  if  any, 
by  the  husband,  might  possibly  inherit. (r)  The  actual 
birth  of  such  issue  is  not  necessary ;  but  it  is  essential 
that  there  should  have  been  a  legal  possibility  of  inherit- 
In  gavelkind  able  issue.(s)  By  the  custom  of  gavelkind  the  widow  is 
entitled  to  a  moiety  of  the  land,  but  only  during  widow- 
hood.(0 
None  in  eqnit-  Under  the  law  prior  to  the  above  Act,  the  right  to  dower 
does  not  extend  to  the  husband's  equitable  estates  ;  (y)  nor 

(o)  3  &  4  Will.  IV.,  c.  105.     See,  however,  infra,  p.  437,  note  (/). 

{p)  Ante,  pp.  414,  422. 

(5)  Including  advowsons,  commons,  rents  and  tithe  rent-charge :  1  Cruise, 
t.  6,  ch.  2,  8.  11. 

(r)  Co.  Litt.  31  a ;  2  Bl.  Comm.  129  ;  1  Cruise,  t.  6,  ch.  1 ;  Burton,  §  349. 

(«)  Litt.  s.  53.  Hence,  if  land  be  limited  to  a  man  and  the  heirs  of  his  body 
by  his  first  wife,  and  after  the  death  of  the  first  wife  he  marries  again,  the 
second  wife  will  not  be  entitled  to  dower  in  his  land ;  for  her  issue  could  not 
possibly  inherit :  2  Bl  Comm.  131. 

(0  Burton,  §  349. 

{v)  Ibid.  %  1363. 


land 


able  estates. 
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to  land  which,  though  real  estate  at  law,  is  personalty  in 
equity — as  land  belonging  to  partners  in  trade. (?',•) 

The  wife's  right  to  dower,  under  the  law  prior   to   the  Not  defeated 
above  Act,  is  not  defeated  by  the  husband's  alienation,  either  atienation  or 
inter  vivos  or  by  will ;  for  she  may  compel  the  alienee,  after  by  his  debts, 
her  husband's  death,  to  assign  her  dower.      Hence,  her  con- 
currence in  her  husband's  alienation  is  necessary  to  extin- 
guish her  right  to  dower.     And  her  right  is  paramount  to 
claims  on  the  land  in  respect  of  her  husband's  debts.f^c) 

Jovfditre. — The  right  to  dower  may,  however,  be  barred  by  Dower  may 
the  wife's  acceptance  of  a  '  jointure,'  in  lieu  of  dower.      A       ^^      ^' 
jointure  was  originally  a   provision   made   for   the   wife,  in 
cases  where  the  husband's  estate  was  a  use,  or  equitable 
estate,  and  therefore  not  subject  to  dower.(?^)     The  conver- 
sion of  uses  into  legal  estates,  by  the  Statute  of  Uses,(s) 
would  have  given  to  those  married  women,  to  whom  jointures 
had  already  been  granted,  a  right  to  dower  in  addition  to 
their  jointures,  had  not  the  Statute  of  Uses  provided,  that 
if,  before  marriage,  land  had  been,  or  should  be,  so  limited 
by  the  husband  as  to  give  the  wife  a  legal  estate  for  her  life, 
at  the  least,  to  be  enjoyed  immediately  after  her  husband's 
death,  she  should  be  barred  of  all  claim  to  dower,  (r^r)      Such 
a  provision  is  called  a  '  legal  jointure.'    Any  other  provision, 
however,  which  is  made  for  the  wife,  and  which  she  (if  of 
full  age)  accepts,  expressly  in  lieu  of  dower,  is  in  equity 
efifectual,  as  an  '  equitable  jointure,'  to  bar  her  dower  ;  though, 
if    it  be   made   after  marriage,    she  has   a   right  to  elect 
between  such  provision  and  her  dower.  (6) 

In  modern  practice,  where  a  provision  is  made  for  the  wife,  Jointure  rent- 
upon  marriage,  in  lieu  of  dower,  it  is  usually  a  '  jointure  '^  ^^^' 
rent-charge  ; '  that  is,  an  annuity  for  her  life  after  the  death 


(ic)  Phmips  V.  PhiUips,  1  M.  &  K.  649. 

(x)  Burton,  §  351 ;  Co.  Litt.  31  a  ;  see  Dawson  v.  Bank  of  Whitehaven, 
4  Ch.  D.  639,  6  Ch.  D.  218  ;  46  L.  J.  Ch.  884,  37  L.  T.  64,  26  W.  K.  34. 

(w)  This  provision  was  usually  made  by  a  settlement  of  land  on  the  husband 
and  wife  as  joint  tenants,  so  that  the  whole  might  go  to  the  survivor.  The  term 
'jointure '  seems  to  have  thus  arisen  :  Burton,  §  357. 

(z)  See  ante,  p.  146. 

(a)  27  Hen.  VIII.,  c.  10,  ss.  4-7. 

(b)  Burton,  §  361 ;  Streatfield  v.  Streatfietd,  Cas.  Ten^p.  Talb.  176,  S.C.,  and 
notes,  1  Lead.  Cas.  Eq.  397. 
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dower. 


The  Dower 
At,  1833. 


of  the  husband,  charged  upon   his   land   by  way  of   rent- 
charge,  (c) 

LimitatioTis  to  Bar  Dower. — In  order  to  prevent  the  in- 
convenient right  of  dower  from  attaching,  under  the  law 
prior  to  the  Dower  Act,  conveyances  of  legal  estates  of 
inheritance  were  commonly  made  with  such  limitations  that, 
while  the  alienee  obtained  all  the  rights  of  ownership,  he 
had  not,  technically,  an  estate  to  which  dower  would  attach. 
Thus,  land  was  sometimes  limited  to  the  alienee  and  another, 
as  joint  tenants — ^the  latter  taking  as  trustee  for  the  alienee. 
Since  dower  does  not  attach  to  land  held  in  joint  tenancy, 
the  dower  of  the  alienee's  wife  was  thus  excluded  ;  unless, 
indeed,  the  alienee  afterwards  became  solely  entitled  by 
survivorship,  on  the  death  of  the  trustee — in  which  case,  the 
dower  would  immediately  attach. 

More  commonly,  however,  the  form  of  limitation  known  as 
a  '  limitation  to  uses  to  bar  dower '  was  adopted  for  this  pur- 
pose. This  was  a  limitation  to  such  uses  as  the  alienee 
should  by  deed  or  will  appoint  ;  and,  in  default  of  appoint- 
ment, to  his  use  for  life,  without  impeachment  for  waste ; 
with  remainder,  in  case  of  the  determination  of  such  estate 
in  the  alienee's  lifetime,  to  the  use  of  a  trustee  and  his  heirs, 
in  trust  for  the  alienee  during  the  rest  of  his  life ;  with 
remainder,  on  the  alienee's  death,  to  the  use  of  him  and  his 
heirs.  By  the  exercise  of  the  power  of  appointment  thus 
given  him,  the  alienee  might  dispose  of  the  inheritance, 
either  in  his  lifetime  or  by  will,  free  from  his  wife's  dower. 
Subject  to  any  disposition  in  his  lifetime,  he  had  the  full 
enjoyment  of  the  land  during  his  life.  And  if  he  died 
without  having  disposed  of  the  land,  the  inheritance  passed 
to  his  heirs,  according  to  the  limitation  for  that  purpose. 
But,  by  reason  of  the  limitation  to  the  trustee,  the  alienee 
had  not  an  estate  of  inheritance  in  possession.  He  had  only 
a  life  estate  in  possession,  with  a  fee  simple  in  remainder 
expectant  on  his  own  death  ;  and  neither  of  these  was  an 
estate  to  which  dower  attached.(c?) 

Dower  under  Present  Law. — By  the  Dower  Act,  1833, 

(c)  3,  |>t.  1  Davidson,  Con  v.  310  et  seq.;  Be  De  Hoghton,  De  Boghton  v. 
De  Boghton,  [1896]  2  Ch.  385. 


(rf)   Feame,  C.  B.  347. 
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the  previous  law  respecting  dower  was  materially  altered. 
Under  its  provisions,  a  woman  married  since  the  1st  January 
1834,  is  not  entitled  to  dower  out  of  any  lands  which  her 
husband  has  disposed  of  absolutely,  in  his  lifetime  or  by 
will ;  (e)  and  all  partial  estates  and  interests,  charges, 
debts,(/)  incumbrances,  &c.,  to  which  his  land  is  subject, 
are  effectual  as  against  her  right  todower.(^)  A  declaration 
of  the  husband,  made  by  deed  or  will,  to  the  effect  that  his 
wife  shall  not  be  entitled  to  dower,  will  exclude  her  right 
thereto  in  any  land  to  which  such  declaration  extends.  Her 
rights  are  subject  to  any  terms  imposed  by  the  husband's 
will. (A)  And  if  he  devise  to  her,  or  for  her  benefit,  any 
estate  or  interest  in  land  out  of  which  she  would  other- 
wise be  dowable,  she  is  not  entitled  to  dower  out  of 
any  of  his  land,  unless  the  contrary  be  declared  by  his 
will.(i) 

In  some  respects,  however,  the  widow's  rights  are  extended  Dower  ex- 
by  the  Act ;  for  it  gives  her  a  right,  in  equity,  to  dower  out  equitable 
of  land  to  which  the  husband  was  beneficially  entitled  for  an  estates,  &e. 
interest  that  would  not  entitle  her  to  dower,  at  law — such 
interest,  whether  wholly  equitable,  or  partly  legal  and  partly 
equitable,  being  an  estate  of  inheritance  in  possession,  or 
equal  to  an  estate  of  inheritance  in  possession,  other  than  an 
estate  m  joint  tenancy.(7j)    The  Act  also  gives  her  dower  out 
of  land  in  which  the  husband  had  a  right  of  entry  or  action 
merely,  without  possession.      It  also  provides  that  the  hus- 
band may  bind  himself  by  agreement  not  to  bar  his  wife's 
right  to  dower  out  of  his  lands ;  and  that  the  Act  shall  not 
interfere   with  any  rule   by  which   legacies    bequeathed   to 


/ 
(e)  3  &  4  Will.  IV. ,  c.  105,  s.  4  ;  Lacey  v.  Bill,  L.  R.  19  Eq.  346, 44  L.  J.  Ch. 
215. 

(/)  Bat  the  right  to  dower  has  still  priority  over  ordinary  creditors  of  the 
deceased  husband:  Spyerv.  Hyatt,  20  Beav.  621.  This  distingoiehes  it  firom 
the  mere  right  of  succession  on  intestacy. 

(gr)  The  widow's  dower  is,  therefore,  chargeable  with  a  proporticial  part  of 
the  sum  to  which  she  is  entitled  under  the  Intestates'  Estates  Act,  1890  (see 
ante,  p.  414),  where  she  has  a  claim  under  that  Act ;  Be  Charriere,  Duret  v. 
Charriere,  [1896]  1  Cli.  912. 

(A)  Ss.  6,  7,  8. 

(t)  S.  9,  and  see  s.  10  ;  Rowland  v.  Cutlibertson,  L.  R.  8  Eq.  466,  20  L.  T. 
938,  17  W.  R.  907  ;  Lacey  v.  HiU,  L.  R.  19  Eq.  346,  44  L.  J.  Ch.  215  ;  In  re 
Thomas,  34  Ch.  D.  166. 

(k)  S.  2 ;  see  Jie  Mitchell,  Moore  v.  Moore,  [1892]  2  Cti.  87. 
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widows,  in  satisfaction  of  dower,  are  entitled  to  priority  over 
other  legacies.  (/) 

A  widow  has  a  remedy  by  action,  to  enforce  assignment 
of  her  dower,  and  for  recovery  of  arrears  of  her  dower,  to 
the  extent  of  six  years'  arrears,  (w) 

A  tenant  in  dower  may  grant  leases  under  the  Settled 
Estates  Act,  1877. (n)  But  she  has  not  the  powers  of  a 
tenant  for  life  under  the  Settled  Land  Acts,  1882  to  1890. 


In  copyholds. 


Eflfect  of  en- 
franchisement 
upon. 


Preebench. — The  right  to  dower  is  not  incident,  by 
general  custom,  to  land  of  copyhold  tenure.  But,  by  a 
special  custom  existing  in  many  manors,  a  right,  analogous 
to  dower,  obtains  under  the  name  of  '  freebench.'  This  right, 
which  is  not  affected  by  the  Uower  Act,  1833,  is,  in  general, 
a  life  estate,  but  sometimes  an  estate  during  widowhood,  in 
a  certain  portion — usually  one-half,  or  a  third — of  the  land, 
or,  occasionally,  in  the  whole.  In  general,  it  does  not  attach 
till  the  husband's  death,  and  extends  only  to  lands  of  which 
he  died  possessed — being,  therefore,  defeated  by  his  aliena- 
tion, in  his  lifetime  or  by  will  (o) — and  does  not  extend  to 
equitable  estates.  Like  curtesy  in  copyholds,  it  is  complete 
without  admittance. (^) 

Enfranchisement  of  copyhold  land  extinguishes  the  right 
of  freebench,  and  the  land  becomes  subject  to  the  ordinary 
law  of  dower ;  except  as  to  persons  married  before  an  en- 
franchisement under  the  Copyhold  Act,  1894.(2) 


(I)  Ss.  11,  12.  A  legacy  given  to  a  wife  in  consideration  of  her  relinquish- 
ment of  dower  has  such  priority  only  where  her  dower  is  not  barred  ;  ^e  (Green- 
wood, Greenwood  v.  Greemvood,  [1892]  2  Ch.  295. 

(m)  1  Cruise,  t.  6,  ch.  3  ;  3  &  4  Will.  IV.,  c.  27,  s.  41;  Burridge  v.Bradyl,  1  P. 
Wms.  127  ;  see  Roper  v.  Boper,  3  Ch.  D.  714.  35  L.  T.  155,  24  W.  R.  1013. 

(n)  40  &  41  Vict.  c.  18,  «.  46. 

(o)  Lacey  v.  HiU,  L.  R.  19  Eq.  346,  44  L.  J.  Ch.  215. 

(p)  1  Cruise,  t.  10,  ch.  3,  ss.  22-48  ;  Burton,  §  1311  ;  Scriv.,  Cop.  69  et  seq. 

(q)  57  &  58  Vict.  c.  46,  s.  21  (1)  (c) ;  2  Watk.,  Cop.  69. 


CHAPTER  VIII. 

OPERATION  OF  THE  STATUTES  OF  LIMITATION, 
AND  PRESCRIPTION. 

Under  the  Statutes  of  Limitation,  an  interest  in  land,  or  in  an  Operation  of 
advowson,  may  be  lost  through  the  omission  of  the  person  f^*^*!^  °^ 
entitled  thereto  to  enforce  his  rights,  within  a  prescribed  and  Prescrip- 
period  of  time,  against  a  person  who  is  in  actual  possession  *^°g'}jg,|'*"" 
of  the  land,  or  who  is  acting  as  owner  of  the  advowson ; 
and  the  interest  is  thus,  in  effect,  transferred  by  operation  of 
law  to  the  person  last  mentioned.     An  analogous  mode  of 
transfer,  applicable  only  to  rights  of  common,  easements,  and 
some   franchises,  is   the   acquisition  by  a  person  of  such  a 
right  in  another's  land,  by  mere  use  and  enjoyment  for  a 
certain  length  of  time.     This  mode  of  acquisition  is  called 
*  prescription. '(rt)     Transfers  of  rights  of  property  in   land 
under  the  Statutes  of  Limitation,  and   by  prescription,  are 
considered  in  this  chapter. 


Section  I. — Statutes  of  Limitation. 

Early  Law  and  Modern  Statutes. — Prior  to  the  year  1833,  Old  law  of 
the  law  as  to  the  limitation  of  claims  to  land,  through  lapse  ^>™"*^i°°- 
of  time,  depended  chiefly  on  statutes  of  Henry  VIII.  and 
James  I. ;  (&)  and  was  in  a  very  confused  and  unsatisfactory 
state.  The  period  of  limitation  of  a  real  action  (one  of  the 
remedies  for  the  enforcement  of  such  claims)  was  different 
from  that  applicable  to  rights  of  entry,  and  to  actions  of 
ejectment  whereby  such  rights  were  enforced ;  and  a  right 

(a)  Co.  Litt.  113  a-114  b ;  2  Bl.  Comni.  263  et  seq. 
(h)  32  Hen.  VIIL,  c.  2  ;  21  Jac.  I.,  c.  16. 
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of  entry  might  be  maintained  beyond  the  prescribed  period, 
by  a  mere  claim  made  on  the  land,  without  further  proceed- 
ings. But,  by  a  statute  of  the  year  1833,  real  actions,  and 
the  efiect  of  a  mere  claim  in  keeping  alive  a  right  of  entry, 
were  abolished,  and  the  law  was  otherwise  altered  and 
simplified. (c)  On  this  Act,  together  with  the  Real  Property 
Limitation  Act,  1874,(c?)  the  present  law  of  limitation  appli- 
cable to  interests  in  land  depends  (except  as  to  claims  by  the 
Crown) ;  and  the  two  Acts  are  together  referred  to,  in  this 
chapter,  as  the  Statutes  of  Limitation. 


Interests 
within  the 
Statutes. 


Effect  of  the 
Statutes. 


Application  of  the  Statutes — Their  Operation. — The 
Statutes  of  Limitation  apply  to  land  of  whatever  tenure — 
including  therein  manors,  messuages,  and  all  other  corporeal 
hereditaments,  lay  interests  in  tithe  rent-charge,  and  all 
estates  and  interests  in  any  of  these  objects.  They  also 
apply  to  advowsons ;  to  moneys  secured  by  mortgage  of, 
or  charge,  lien,  or  judgment,  upon,  land ;  and  to  certain 
rents  and  other  periodical  sums,  charged  upon,  or  payable 
out  of,  land.(e) 

Where  a  person  entitled  to  any  such  interest,  in  land  of 
which  another  (/)  has  the  actual  possession,  neglects  to 
exercise  his  rights  in  respect  of  that  interest,  and  to  enforce 
them,  if  necessary,  as  against  the  person  in  possession,  by 
action  for  recovery  of  possession  of  the  land,  or  by  distress, 
or  otherwise,  according  to  the  nature  of  the  right,  within 
the  time  limited  by  the  Acts  for  that  purpose,  his  interest 
is,  at  the  expiration  of  that  time,  entirely  extinguished — 
being,  in  effect,  transferred  to  the  person  in  possession  of  the 
land.  The  effect  is  similar  as  regards  an  advowson,  where 
the  right  of  presentation  has  not  been  claimed  within  the 
period  allowed  by  the  Statutes.f,^') 

(c)  3  &  4  Will,  IV.,  c.  27.     Se«  Darby  &  Bosanquetj  pt.  5,  c.  1. 

(d)  37  &  38  Vict.  c.  57. 

(e)  3  &  4  Will.  IV.,  c.  27,  ss.  1,  30  ;  37  &  38  Vict.  c.  57,  s.  8. 

(/)  The  possession  of  one  coparcener,  joint  tenant,  or  tenant  in  common,  is 
not,  under  the  Statutes  of  Limitation,  the  posses-sion  of  any  other ;  nor  if  the 
possession  of  a  relation  of  the  heir  deemed  the  heir's  possession,  3  &  4  Will.  IV., 
c.  27,  ss.  12,  L3.  Be  Ilobhs,  HoUs  v.  Wade,  36  Ch.  D.  553,  57  L.  J.  Ch.  184, 
58  L.  T.  9,  36  W.  K.  445.  That  the  statutes  do  not  apply  where  the  possessor 
is  the  claimant's  agent,  see  Lyell  v.  Kennedy,  14  App.  Ca.  437,  reversing  C.  A. 
18  Q.  B.  D.  796. 

{g)  3  &  4  Will.  IV.,  c.  27,  ss.  33,  34  ;  Scott  v.  Nixon,  3  Dru.  &  War.  388  ; 
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Periods  of  Limitation. — The  periods  prescribed  by  the 
Statutes  of  Limitation  for  the  enforcement  of  the  various 
rights  to  which  they  apply,  may  be  considered  with  reference 
to — (i.)  estates  in  land ;  (ii.)  advowsons ;  (iii.)  moneys 
secured  upon  land  by  mortgage,  charge,  lien,  or  judgment ; 
(iv.)  rents,  and  other  periodical  sums  charged  upon,  or 
payable  out  of,  land. 

(l)  Estates  in  Land. — An  action  cannnot  be  brought  by  a  Action  for 
person  claiming  an  estate  in  land,  for  recovery  of  possession  '"^'^^^^'7  of- 
of  the  land,(A)  unless  within  twelve  years  next  after  the  time 
when  the  right  to  bring  the  action  first  accrued  to  him,  or  to 
some  other  person  through  whom  he  claims  ;(z)  or,  if  the 
estate  claimed  by  him  was  originally  an  estate  in  reversion  or 
remainder,  or  other  future  estate,  and  the  person  last  entitled 
to  any  particular  estate,  on  which  such  future  estate  was 
expectant,  was  not  in  possession  of  the  land  at  the  time  when 
his  interest  determined,  then  within  twelve  years  next  after 
the  time  when  the  right  to  recover  the  land  first  accrued  to 
the  person  whose  interest  has  so  determined,  or  within  six 
years  next  after  the  time  when  the  estate  of  the  claimant  has 
become  vested  in  possession — whichever  of  those  two  periods 
shall  be  the  longer. (/) 

The  preceding  enactment  is  subject  to  a  proviso,  that  if,  at  Extension  in 
the  time  when  the  right  of  action  accrued,  the  claimant,  or  abiiiV- 
the  person  through  whom  he  claims,  was  under  disability 
of  infancy,  coverture,f/j)  idiotcy,  lunacy,  or  unsoundness  of 

Dawkim  v.  Lard  Penrhyn,  6  Ch.  D.  318,  4  App.  Cas.  51,  48  L.  J.  Ch.  304, 
39  L.  T.  583 ;  Trustees'  ami  Agency  Company  v.  Short,  13  App.  Cas.  793, 
58  L.  J.  P.  C.  4,  59  L.  T.  677  ;  Kibble  v.  Fairtliorne,  [1895]  1  Ch.  219 ;  Mar- 
shall V.  Taylor,  [1895]  1  Ch.  641.  The  effect  of  the  Statutes  of  Limitation 
applying  to  rights  under  contracts  is  different,  inasmuch  as  the  remedy,  only, 
under  the  contract  is  barred. 

(A)  An  action  to  compel  admittance  to  copyholds,  where  the  lord  has  seized 
quousque,  is  an  action  for  recovery  of  land  within  the  statutes ;  Walters  v. 
Webb,  L.  R.  9  Eq.  83,  5  Cb.  531,  39  L.  J.  Ch.  677  ;  Ixcles.  Commissioners  v. 
jParr,  [1894]  2  Q.  B.  420,  And  the  lord's  right  of  seizure  is,  it  seems,  an 
interest  in  land  within  the  statutes  :  see  Be  Lidiard  and  Jackson's  and 
Broadley's  Contract,  42  Ch.  D.  254,  58  L.  J.  Ch.  785,  61  L.  T.  322. 

(ij  3  &  4  Will.  IV.,  c.  27, 8.  2  ;  37  &  38  Vict.  c.  57  (Real  Property  Limitation 
Act,  1874)  s.  1 .  The  general  period  of  limitation  for  the  recovery  of  land,  under 
the  former  Act,  was  twenty  years  ;  for  which  the  period  of  twelve  years  has 
been  substituted  by  the  later  Act. 

{j)  37  &;  38  Vict.  c.  57,  s.  2.  This  provision  does  not  apply  where  the  owner 
of  the  particular  estate  conveys  it  away,  and  his  estate  thus  determineE  ;  Pedder 
V.  Hunt,  18  Q.  B.  D.  565. 

{k)  See  post,  p.  480. 
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mind,  then,  notwithstanding  the  expiration  of  the  period  of 
twelve  or  six  years,  as  the  case  may  be,  the  action  may  be 
brought  within  six  years  next  after  the  party  has  ceased 
to  be  under  disability,  or  has  died,  whichever  first  happens 
— provided  the  action  be  brought  within  thirty  years  after 
the  time  at  which  the  right  to  bring  it  first  accrued. (Z) 

A  special  provision,  however,  applies  to  the  case  of  an 
action  by  a  mortgagee  to  recover  possession  of  the  land ; 
namely,  that  the  action  may  be  brought  within  twelve  years 
after  the  last  payment  of  any  part  of  the  principal  money  or 
interest  secured  by  the  mortgage,  although  more  than  twelve 
years  may  have  elapsed  since  the  right  to  recover  the  land 
first  accrued.(m) 

An  action  for  foreclosure  of  a  mortgage  is  an  action  for 
recovery  of  land,  within  the  Statutes ;  and  the  right  of 
action  first  accrues  on  default  in  payment  of  the  mortgage 
money.(?i)  After  foreclosure,  a  right  to  recover  the  land 
accrues  to  the  mortgagee  (as  owner  under  the  judgment  of 
foreclosure)  as  from  the  date  of  the  judgment ;  and  the  period 
prescribed  by  the  Statutes  runs  from  that  date.(o) 

Where  the  right  of  a  tenant  in  tail  to  recover  possession 
of  land  is  extinguished  by  lapse  of  time,  the  rights  of  all 
persons  entitled  to  estates  which  he  might  have  barred — 
that  is,  estates  expectant  on,  or  in  defeasance  of,  the  estate 
tail — are  also  extinguished.  And  if  a  tenant  in  tail,  entitled 
to  recover  possession  of  land,  die  before  the  expiration  of 
the  time  within  which  his  action  for  that  purpose  must  be 
brought,  no  person  entitled  to  an  estate  which  he  might 
have  barred  can  recover  the  land,  but  within  the  period 
during  which  the  tenant  in  tail  might  have  done  so,  had  he 
continued  to  ]\ve.(p) 

(I)  37  &  38  Viet.  c.  57,  ss.  3,  5.  The  periods  of  six  and  thirry  years  are  sub- 
stituted, by  this  Act,  for  ten  and  forty  years  respectively,  allowed  by  the  earlier 
Act.  The  later  Act  also  deprives  a  claimant  of  a  similar  extension  of  time,  pre- 
viously allowed,  on  the  ground  of  his  absence  beyond  seas,  s.  4.  If  the  claimant 
die  under  disability,  no  further  extension  of  time  is  allowed  on  the  ground  of  the 
disability  of  any  other  person,  3  &  4  Will.  IV.,  c.  27,  s.  18. 

{m)  7  AVill.  IV.,  &  1  Vict.  c.  28  ;  as  to  a  mortgagee's  right  to  possession,  see 
ante,  p.  241. 

(n)  Harlock  v.  Askberry,  18  Ch.  D.  229,  19  Ch.  D.  539,  51  L.  J.  Ch.  394, 
46  L.  T.  356  ;  ante,  pp.  224,  246. 

(o)  Heath  v.  Fwjh,  6  Q.  B.  I).  346,  7  App.  Cas.  235. 

(p)  3  &  4  Will.  IV.,  c.  27,  88.  21,  22  ;  Goodall  v.Skerratt,  3  Drew.216  ;  Barlof 
Alergavtnnyy.  Brace,  L.  E.  7  Exch.145,  41  L.J.  C.  L.  (Ex.)  121,  26  L.  T.  514. 
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Where  a  tenant  in  tail  has  made  an  assurance,  which  does  Provisions  as 
not  bar  estates  taking  effect  after,  or  in  defeasance  of,  the 
estate  tail  (thereby  creating  a  base  fee),(2^)  possession  under 
such  assurance  for  twelve  years  from  the  time  at  which  the 
tenant  in  tail  might  have  completely  barred  the  entail 
without  the  consent  of  any  other  person  (that  is,  on  the 
death  of  the  protector  of  the  settlement)  makes  the  assurance 
effectual  as  against  an  estate  to  take  effect  after,  or  in  de 
feasance  of,  the  estate  tail ;  or,  in  other  words,  every  such 
estate  is  extinguished,  and  the  base  fee  thus  becomes  a  fee 
simple  ab8olute.(r) 

As  to  the  time  at  which  the  right  to  bring  an  action  for  When  the  right 
recovery  of  the  land  first  accrues  (which,  it  will  be  observed,  accrues— 
is  the  commencement  of  the  period  of  limitation),  the  follow- 
ing rules  apply : — 

(a)  In  general,  the  right  accrues  at  the  time  when  the  General  rule, 
claimant  was  dispossessed,  if  he  was  previously  in  possession  ; 
and,  otherwise,  at  the  time  when  he  became  entitled  to  an 
estate  in  possession  in  the  land.(.s) 

(/3)  Where  a  person  is  in  possession  of  land  as  tenant  at  Where  pos- 
will,  the  right  of  the  person  entitled,  subject  to  such  tenancy,  ^^/f  *°^° 
to  recover  the  land,  is  deemed  to  have  first  accrued  either  at 
the  determination  of  such  tenancy,  or  at  the  expiration  of 
one  year  next  after  its  commencement. (^) 

(7)  Where  a  person  is  in  possession  of  land  as  tenant  where  he  is 
from  year  to  year,  or  other  period,  without  lease  in  writing,  ^^^^  tenant, 
the  right  of  the  person  entitled,  subject  thereto,  to  recover 
the  land,  is  deemed  to  have  first  accrued  at  the  determination 
of  the  first  of  such  years  or  other  period,  or  at  the  last  time 
when  any  rent  payable  in  respect  of  such  tenancy  has  been 
received.  («). 

(q)  See  aiite,  p.  127. 

(r)  37  &  38  Vict.  c.  57,  s.  6  ;  Penny  v,  Allen,  7  D.  M.  &  G.  408,  426  ; 
Morgan  v.  Morgan,  L.  R.  10  Eq.  99  ;  Mills  v.  Capd,  L.  E.  20  Eq.  692,  44 
L.  J.  Ch.  674,  33  L.  T.  158. 

(«)  3  &  4  Will.  IV.,  c.  27,  88.  3,  4,  6. 

(t)  Ihid.  8.  7.  See  Day  v.  Day,  L.  R.  3  P.  C.  751  ;  Warren  v.  Murray, 
[1894]  2  Q.  B.  648.  A  mortgagor  or  cestui  que  trust  is  not  deemed  to  be  a 
tenant  at  will,  within  the  meaning  of  the  above  provision,  to  the  mortgagee  or 
trustee,  s.  7.  But  after  payment  of  the  mortgage  money,  and  before  reconvey- 
ance, the  mortgagor  holds  as  the  mortgagee's  tenant  at  will  within  the  statutes  ; 
Sands  to  Thompson,  22  Ch.  D.  614. 

(«)  3  &  4  Will.  IV.,  c.  27,  8.  8. 


444 


THE    LAW    OF    PROPERTY    IN    LAND. 


where  he  holds 
by  lease  in 
writing  ; 


where  acknow- 
ledgment 
given  ; 


where  con- 
cealed fraud 


where  land  is 
trust  estate. 


(§)  Where  a  person  is  in  possession  of  land  under  a  lease 
in  writing,  at  a  yearly  rent  of  twenty  shillings  or  upwards, 
and  such  rent  has  been  received  by  a  person  wrongfully 
claiming  to  be  entitled  to  the  reversion  expectant  on  the 
lease,  the  right  of  the  person  entitled,  subject  to  the  lease,  to 
recover  the  land,  is  deemed  to  have  first  accrued  at  the  time 
at  which  the  rent  was  first  received  by  the  person  wrongfully 
claiming  as  aforesaid. (t?) 

(f)  Where  an  acknowledgment  of  the  title  of  the  person 
entitled  has  been  given  to  him  or  his  agent,  in  writing 
signed  by  the  person  in  possession,  the  possession  of  the 
latter  is  deemed  to  have  been  the  possession  of  the  person 
to  whom,  or  to  whose  agent,  the  acknowledgment  has  been 
given,  and  that  person's  right  to  recover  the  land  is 
deemed  to  have  first  accrued  at  the  time  when  such  acknow- 
ledgment (or  the  last  of  such  acknowledgments)  was 
given.(ic;) 

(^)  In  case  of  concealed  fraud,  the  right  to  recover  land 
of  which  the  claimant,  or  any  person  through  whom  he 
claims,  has  been  deprived  by  such  fraud,  is  deemed  to  have 
first  accrued  at  the  time  at  which  such  fraud  has  been,  or 
with  reasonable  diligence  might  have  been,  discovered  ;  except 
as  against  a  bond  fide  purchaser  for  value,  who  had  not 
notice  of  the  fraud. (a;) 

(»j)  Where  land  vested  in  a  trustee,  upon  an  express  trust, 
has  been  wrongfully  conveyed  by  him  to  a  purchaser  for 
valuable  consideration,  the  right  of  the  cestui  que  trust  to  re- 
cover the  land  is  deemed  to  have  first  accrued,  as  against 
such  purchaser,  at  the  time  of  the  convey ance.f?/)  This 
provision  is  applicable  only  where  the  purchaser  has  notice 
of  the  trust,  or  has  not  acquired  the  legal  estate ;  for  it  does 
not  affect  the  rule  that  the  right  of  the  cestui  que  trust  is 


{v)  Ibid.  9.  9  ;   Williams  v.  I'ott,  L.  R.  12  Eq.  149. 

(w)  3  &  4  Will.  IV.,  c.  27,  s.  14.  The  acknowledgment  must  bo  given  before 
the  prescribed  period  has  expired  ;  inasmuch  as  the  claimant's  title  is  then  ex- 
tinguished (see  ante,  p.  440),  and  a  subsequent  acknowledgment  could  not 
revive  it :  see  Sanders  v.  Sanders,  19  Ch.  D.  373. 

(x)  3  &  4  Will.  IV.,  c.  27,  s.  26.  As  to  what  is  a  concealed  fraud  within  this 
section,  see  Fetre  v.  Fetre,  1  Drew,  371,  397  ;  Vane  v.  Vane,  L.  R.  8  Ch.  383, 
42  L.  J.  Ch.  299,  28  L.  T.  320  ;  Ecclesiastical  Commissioners  v.  N.  E.  Baiiway 
Co.,  4  Ch.  D.  845,  36  L.  T.  174 ;  Willis  v.  Earl  Howe,  [1893]  2  Ch.  545. 

(y)  3&4  Will.  IV.,  c.  27,  s.  25. 
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lost  as  against  a  purchaser  for  value  without  notice,  who  has 
the  legal  estate.(2) 

The  Statutes  of  Limitation  apply  to  equitable  as  well  as  Equitable 
leg'al  claims  to  land.(a)  Prior  to  the  year  1890,  however,  <^'*i™3- 
this  rule  did  not  apply  to  the  claim  of  a  cestui  que  triist 
against  his  trustee,  or  a  volunteer  entitled  through  him,  under 
a  trust  actually  declared  ;  except  in  the  case  (presently 
mentioned)  of  money  charged  on  land.(&)  With  this  ex- 
ception, the  application  of  the  statutes  was  confined  to 
equitable  interests  arising  by  operation  of  law.(c) 

Under  the  Trustee  Act,  1888,  however,  in  any  action  or  Trustee  Act, 
other  proceeding  against  a  trustee  or  any  person  claiming 
through  Him,  commenced  after  the  1st  January  1890 — except 
where  the  claim  is  founded  upon  any  fraud,  or  fraudulent 
breach  of  trust,  to  which  the  trustee  was  party  or  privy ;  or 
is  to  recover  trust  property,  or  the  proceeds  thereof,  still 
retained  by  the  trustee,  or  previously  received  by  him  and 
converted  to  his  own  use — the  defendant  has  the  same 
benefit  of  any  statute  of  limitation  as  if  he  had  not  been  a 
trustee,  or  person  claiming  through  a  trustee.  And  if  the 
action  or  proceeding  is  for  recovery  of  money  or  other 
property,  and  is  one  to  which  no  existing  statute  of  limita- 
tion applies,  the  trustee  or  person  claiming  through  him  is 
entitled  to  the  benefit  of,  and  is  at  liberty  to  plead,  the 
lapse  of  time  as  a  bar  to  the  action  or  proceeding,  as  if  the 
claim  had  been  against  him  in  an  action  for  money  had  and 
received.  But  time  does  not  begin  to  run  against  a 
beneficiary,  unless  and  until  his  interest  is  an  interest  in 
possession,  (<^) 

As  has  been  already  mentioned,  a  mortgagor's  equity  of  Provision  as 
redemption,  or  estate  in  the  mortgaged  land,  may  be  extin-  redemption ° 
guished  (or,  in  effect,  transferred  to  the  mortgagee)  by  the 

(z)  Darby  &  Bosauqiiet,  442  ;  see  ante,  p.  185. 
(o)  Lewin,  1090. 
(6)  See  infra,  p.  447, 

(c)  36  &  37  Vict.  0.  66  (Judicature  Act,  1873).  s.  25,  sub.-s.  2  ;  Banner  v. 
Berridfje,  18  Ch.  D.  254.  50  L.  J.  Ch.  630,  44  L.T.  680.  29  W.  R.  844  ;  Sands 
to  Thompson,  22  Ch.  D.  614,  52  L.  J.  Ch.  406,  48  L.  T.  210,  31  W.  R.  397  ; 
Patrick  v.  nimpson,  24  Q.  B.  D.  128,  59  L.  J.  C.  L.  7,  61  L.  T.  686. 

(d)  51  &  52  Vict.  c.  59,  s.  8  ;  In  re  Bowden,  Andren:  v.  Cooper,  45  Ch.  D. 
444,  59  L.  J.  Ch.  815  ;  re  Page,  Jones  v.  Morgan,  [1893]  1  Ch.  304 ;  .Vara  v. 
Brovme,  [1895]  2  Ch.  69.  •  ' 
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operation  of  the  Statutes  of  Limitation,  where  the  mortgagee 
is  in  possession  of  the  land ;  for  an  action  for  redemption 
cannot  be  brought  but  within  twelve  years  from  the  time 
when  the  mortgagee  obtained  possession  ;  or  if,  in  the  mean- 
time, a  written  acknowledgment  of  the  right  to  redeem, 
signed  by  the  mortgagee,  has  been  given  to  the  mortgagor 
or  his  agent,  within  twelve  years  from  the  time  when  such 
acknowledgment  was  given.(e)  And  no  further  time  is 
allowed  the  mortgagor  on  the  ground  of  disability  ;  for  the 
savings  in  cases  of  disability  do  not  apply  as  between  mort- 
gagor and  mortgagee. (/) 
Enactments  Statutes   of  Limitation  do  not  affect   the   rights  of  the 

Crown  to  land  Crown,  unless  the  Crown  be  expressly  included  therein ;  a 
rule  expressed  by  the  maxim  nullum  temjous  occurrit  regi.(g) 
The  above  enactments  do  not  extend  to  the  Crown ;  but, 
by  other  statutes,  the  right  of  the  Crown  to  recover  manors, 
lands,  tenements,  rents,  tithes,  or  hereditaments  (except 
liberties  or  franchises),  or  the  profits  thereof,  has  been 
limited  to  sixty  years  from  the  time  when  the  same  have 
been  first  held,  or  the  rents  taken,  adversely  to  the 
Crown.  (A) 


&c. 


Action  to 
enforce  right 
to. 


(ii.)  AclvowsoTis. — An  action  to  enforce  a  right  of  presenta- 
tion to  an  ecclesiastical  benefice  is  limited  to  the  period  of 
three  successive  incumbencies,  all  under  presentations  adverse 
to  the  claimant's  rights  ;  or  to  the  period  of  one  hundred 
years,  if  the  incumbencies  together  exceed  that  period  ;  or  to 
sixty  years,  if  the  incumbencies  together  do  not  amount  to 
sixty  years,  ('i) 

Recovery  of.  (iii-)  Moneys  Secured  hy  Mortgage  of,  or  Charge,  Lien,{j ) 


(e)  Ante,  p.  224 ;  37  &  38  Vict.  c.  57,  s.  7  ;  Kinsman  v.  Borne,  17  Ch.  D.  104  ; 
Bichardaon  v.  Younge,  L.  R.  10  Eq.  275  ;  6  Ch,  478,  40  L.  J.  Ch.  338,  19  W.  R. 
612.  An  acknowledgment  given  to  one  of  several  mortgagors  is  suflScient ;  but 
an  acknowledgment  by  one  of  several  mortgagees  is  efifectual  only  as  regards  him, 
8.  7.  A  mortgage  by  trust  for  sale  is  within  this  section  :  Be  Alison,  11  Ch.D.  284. 
27  W.  R.  389. 

(/)  Kinsman  v.  Bouse,  supri ;  Forster  v.  Patterson,  17  Ch.  D.  132,  50 
L.  J.  Ch.  603,  44  L.  T.  465,  29  W.  R.  463. 

(g)  3  Cruise,  t.  31,  ch.  2,  e.  57  ;  5  Cruise,  t.  35,  ch.  13,  s.  2. 

(/*)  9  Geo.  III.,  c.  16  ;  23  &  24  Vict.  c.  53  ;  24  &  25  Vict.  c.  62. 

(0  3  &  4  Will.  IV.,  c.  27,  ss.  80,  33. 

(j)  Toft  V.  Stejjhenson,  1  D.  M.  &  G.  28, 5  D.  M.  &  G.  735. 
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or  Judgment  (Jc)  icpon,  Land. — Money  so  secured  cannot  be 
recovered  but  within  twelve  years  next  after  the  right  to 
receive  the  same  has  accrued ;  or  if,  in  the  meantime,  part 
of  the  principal  money,  or  interest  thereon,  has  been  paid, 
or  an  acknowledgment  of  the  right  thereto  has  been  given 
in  writing,  signed  by  the  person  by  whom  the  same  is 
payable  or  his  agent,  to  the  person  entitled  thereto  or  his 
agent,  then  within  twelve  years  next  after  such  payment  or 
acknowledgment. (Z)  And,  since  the  1st  of  July,  1879,  no 
money  or  legacy,  charged  upon,  or  payable  out  of,  any  land 
or  rent,  and  secured  by  an  express  trust,  is  recoverable, 
except  within  the  time  within  which  the  same  would  be 
recoverable,  if  there  were  not  any  such  trust.(7/i) 

The    above  period   of  limitation   extends  to  the  remedy  Statute 
against  a  mortgagor  personally  on  his  covenant  for  payment  remedy  j^ainst 
of    the    mortgage   Taonej,(n)  as   well  as  to  any   remedies  mortgagor 
against  the  land,  which  may  be  available  for  recovery  of  the  p^™*'"*  ^ 
money,  (o) 

(iv.)  Herds  amd  other  Periodical  Sums  Charged  upon,  or  Recovery  of. 
Payable  out  of,  Land. — The  provisions  that  have  been  men- 
tioned of  the  Statutes  of  Limitation,  as  to  the  recovery  of 
possession  of  land,  apply  equally  to  rents — including  all 
periodical  sums  charged  upon,  or  payable  out  of,  land,  and 
also  heriots,  services,  and  suits,  for  which  a  distress  may  be 
made.(/?)  These  provisions  limit  the  period  within  which 
proceedings  may  be  taken  by  action  or  distress,  for  the  en- 
forcement of  the  right  to  make  the  land  available  for  satis- 
faction of  the  rent  claimed  ;  but  apparently  they  do  not 
aflfect  the  right  of  action  against  the  person  by  whom  the 

(k)  Watson  v.  Birch,  15  Sim.  523  ;  Ex  parte  Tynte,  15  Ch.  D.  125,  42  L.  T. 
598, 28  AV.  R.  767  ;  Jay  v.  Johnstone,  [1893]  1  Q.  B.  189. 

{I)  37  &  38  Vict.  c.  57,  s.  8  ;  see  NewbouM  v.  Smith,  33  Ch.  D.  127,  14  App. 
Cas.  423,  61  L.  T.  814  ;  Dibb  v.  Walker,  [1893]  2  Ch.  429. 

(m)  37  &  38  Vict.  c.  57,  s.  10 ;  Hughes  v.  Coles,  27  Ch.  D.  231,  53  L.  J.  Ch. 
1047,  51  L.  T.226,  33  W.  R.  27;  Jn  re  Blachford,  27  Ch.  D.  676,  54  L.  J.  Ch. 
215,  33  W.  R.  11. 

(re)  Sutton  V.  Sutton,  22  Ch.  D.  511 ;  Feamside  v.  Flint,  22  Ch.  D.  579 
52  L.  J.  Ch.  479,  48  L.  T.  154,  31  W.  R.  318  ;  Re  Frisby,  Allison  v.  Frisby, 
43  Ch.  D.  106,  59  L.  J.  Ch.  94.  01  L.  T.  632,  38  W.  R.  65 ;  Re  England, 
Steward  v.  England,  [1895]  2  Ch.  820. 

(o)  As  to  the  remedy  by  foreclosure,  which  is  a  remedy  to  recover  the  land, 
and  therefore  not  within  the  above  provisions,  see  supra,  p.  442. 

(p)  See  3  &  4  Will.  IV.,  c.  27,  s.  1. 
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rent  is  payable,  where  he  is  personally  liable  for  its  payment. 
They  apply  to  rent-charge8,(2^)  and  to  lay  interests  in  tithe 
rent-charge  (r)  and  to  quit-rents  ;(s)  but  they  do  not  apply 
to  rent-service,  reserved  on  a  lease ;  for  the  possession  of  a 
tenant  under  a  lease  is  not  adverse  to  his  landlord's  posses- 
sion. (^ 
Provisions  as        Other  provisions  of  the  Statutes  limit  the  extent  to  which 
arrearTof^ent  arrears  of  rent,  &c.,  are  recoverable,  where  the  right  is  not 
Ac.  extinguished  under  the  preceding  provisions.      No  arrears  of 

rent,  or  of  interest  on  money  charged  upon,   or  payable  out 
of,  any  land,  or  any  damages  in  respect  of  such  arrears,  can 
be  recovered  by  distress  or  action,  but  within  six  years  next 
after  the  same  became  due,  or  next  after  an  acknowledgment 
in  writing  of  the  same  ;  save  that  arrears  of  interest,  that 
have  become  due  during  the  time  that  a  prior  mortgagee, 
or  other  incumbrancer,  has    been    in    possession,   may   be 
recovered,   although   exceeding  six   years.(w)     This    enact- 
ment applies  to  the  remedies  available  as  against  the  land ; 
including  the  remedy  by  distress  for  the  recovery  of  arrears 
of  rent- service  under  a  lease.     But  it  does  not  apply  to  an 
action  for  recovery  of  arrears  of  rent-service  as  a  personal 
liability  of  the  lessee — this  being  .limifed  by  a  different  en- 
actment.(v) 
Further  limita-      The  remedy  by  distress  is,  by  the  Agricultural  Holdings 
JaTturoilfoid-  (England)  Act,  1883,  further  limited  to  one  year's  arrears  of 
ings  Act,  1883 ;  the  rent,  in  the  case  of  an  agricultural  tenancy.(w)     And, 
and  by  Tithe    under  the  Tithe  Act,  1891,  proceedings  for  the  recovery  of 
'        '       a  sum  on  account  of  tithe  rent-charge,  must  be  commenced 


(q)  Dean  of  Ely  v.  Bliss,  2  D.  M,  &  G.  459,  472  ;  I)oe  d.  Angell  v.  AmjeU, 
9  Q.  B.  328,  355  ;  Sug,  V.  and  P.  476. 

(r)  See  the  definition  of  land  in  the  Acts,  ante  p.  440  ;  Commissioners  of 
Irish  Church  Temporalities  v.  Grant,  10  App.  Cas.  14. 

(«)  Hoicitt  V.  Earl  of  Harrington,  [1893]  2  Ch.  497. 

(<)  Ch'a7it  V.  Ellis,  9  M.  &  W.  113  ;  Saunders  v.  Lord  Annesley,  2  Sch.  & 
Lef.  33,  95  ;  Sug.  V.  &  P.  477. 
(«)  3  &  4  Will.  IV.,  c.  27,  p.  42. 

{v)  The  statute  3  &  4  Will.  IV. ,  c.  42,  s.  3,  under  which  twenty  years'  arrears 
of  Tent  are  recoverable  on  a  covenant  for  its  payment,  in  a  lease  made  by  deed  ; 
and  six  years'  arrears  if  there  be  no  such  covenant.  Qvuere,  whether  s.  42  of 
the  statute  3  &  4  Will.  IV.,  c.  27,  limits  the  remedy  by  action  for  recovery  of 
arrears  of  rent-charge,  or  interest  under  a  mortgage,  to  six  years. 

(?r)  46  &  47  Vict.  c.  61,  s.  44. 
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before  the  expiration  of  two  years  from  the  date  at  which 
the  sum  became  payable.(ic) 


Sect.  II. — PRESCRiPTioN.(y) 

Prescription  at  Common  Law.  — The  common  law  as  to  Requisites  for. 
prescription  has  been,  in  some  measure,  superseded  by  a 
statute  of  the  year  1832,  but  is  still  applicable  in  cases  not 
within  the  provisions  of  that  Act. (2;)  At  common  law,  ac- 
quisition by  prescription  occurs  only  through  enjoyment, 
actual  or  presumed,  by  an  owner  of  land  and  preceding 
owners  thereof,  as  incident  to  the  land,  or  by  a  person  and 
his  ancestors,(a)  for  a  period  extending  as  far  back  as  that 
of  legal  memory — that  is,  in  the  beginning  of  the  reign  of 
Richard  I.  (a.d.  1189).(&)  Positive  evidence  of  the  com- 
mencement of  the  right  since  that  date  defeats  a  claim  by 
prescription,  at  common  law ;  but,  in  the  absence  of  such 
evidence,  if  uninterrupted  enjoyment  for  a  period  of  twenty 
years  can  be  shown,  such  enjoyment  will  be  presumed  to 
have  existed  from  time  immemorial,  so  as  to  sustain  the 
prescription  ;  or  it  may  be  presumed,  for  that  purpose,  that 
the  right  was  created  by  an  express  grant,  the  evidence  of 
which  has  been  lost.(c) 

(x)  54  Vict.  c.  8,  8.  10  (2). 

iy)  As  to  the  nature  of  prescription,  see  ante,  p.  439.  Prescription  differs 
from  custom,  in  that  it  is  a  personal  right  claimed  by  one  or  more  individuals  ; 
while  custom  is  a  local  usage,  2  Bl.  Coram.  263. 

(z)  See  Aymley  v.  Glover,  L.  R.  10  Ch.  283,  44  L.  .T.  Ch.  523,  32  L.  T. 
845,  23  W.  R.  457.  And  for  instances  of  Hcqnisition  by  prfscvipii'm  of  fran- 
chises, which  are  not  within  the  Act,  see  Mayor  of  Fenryn  v.  Best.  3  Ex.  D. 
292,  48  L.  .J.  C.  L.  103,  38  L.  T.  805  ;  Att.-Gen.  v.  Eorner,  14  Q.  B.  D.  245, 
11  App.  Cas.  66,  55  L.  J.  C.  L.  193,  34  W.  R.  641 ;  (right  to  a  market)  ; 
Lawrence  v.  Hitch,  L.  R.  3  Q.  B.  521,  37  L.  J.  C.  L.  (Q.  B.)  209,  16  W.  R. 
813  ;  (right  to  market  tolls) ;  Goodman  v.  Jlai/or  of  SaltaJih,  7  Q.  B.  D.  106, 
7  App.  (as.  633,  52  L.  J.  C.  L.  193,  48  L.  T.  239  (oyster  fishery  in  navigable 
rivers). 

(a)  A  claim  of  prescription  by  a  person  by  virtue  of  an  esiaie  in  land  is  called 
a  prescription  in  a  que  estate.  It  is  applicable  only  to  rights  appendant  or 
appurtenant  to  land,  and  at  common  law  it  must  he  laid  in  the  person  who  has 
the  fee  simple,  3  Cruise,  t.  31,  ch.  1,  ss.  8,  9.  But  a  claim  by  prescription  under 
the  Prescription  Act,  2  &  3  \Vill.  IV.,  c.  71,  need  not  be  made  in  right  of  the 
owner  of  the  fee,  s.  5. 

(6)  Litt.  s.  170  ;  Co.  Litt.  115  a. 

(c)  R.  V.  JoUffe,  2  B.  &  C.  54  ;  see  Bryant  v.  Facte,  L.  R.  3  Q.  B.  497,  16 
W.  R.  808  ;  1  Rep.  R.  P  Conim.  51  ;  iiimpnon  v.  Matjor  of  Godmanchester 
£1896],  1  Ch.  214. 

2  F 
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Itsapplica-  The  Prescription  Act,  1832. — This  Act  was  passed  '  for 

'""■  shortening  the  time  of  prescription  in  certain  cases '  (d) — 

namely,  with  respect  to  (i.)   '  rights  of  common,  or  other 
profits  or  benefits  from  or  upon  land  (except  tithes,  rent,  and 
services) ' ;   (ii.)  '  ways,  or  other  easements,  watercourses,  or 
the  use  of  any  water ' ;  (iii.)  '  the  access  and  use  of  light  to 
and  for  any  house,  workshop,  or  other  building.'     And,  in 
these  cases,  the  Act  excludes  any  presumption  in  support  of 
a  claim,  upon  proof  of  enjoyment  for  any  less  period  than 
the  period    mentioned   in   the   Act   as   applicable   to   such 
claim,  (c) 
Prescription  by       (i.)  Riglits  of  Common,  &c. — As  to  rights  of  common,  &c. 
ye^^enioy*^  (as  above  mentioned),  the  Act  provides,  that  where  such  an 
ment.  interest  has  been  enjoyed  by  a  person  claiming  right  thereto, 

without  interruption,  for  a  period  of  thirty  years  next  before 
the  commencement  of  an  action  in  which  the  matter  has  been 
brought  into  question, (/)  the  claim  shall  not  be  defeated 
merely  by  proof  that  it  was  first  taken  or  enjoyed  at  some 
time  prior  to  the  commencement  of  that  period — though  it 
shall  remain  liable  to  be  defeated  in  any  other  way  in  which 
it  was  defeasible  before  the  Act.(^)  It  also  provides,  that 
the  time  during  which  a  person,  otherwise  capable  of  resist- 
ing the  claim,  shall  have  been  an  infant,  idiot,  non  compos 
mentis,  feme  covert,  or  tenant  for  life ;  or  during  which  any 
action  or  suit  as  to  the  claim  shall  have  been  pending  and 
diligently  prosecuted,  shall  be  excluded  in  the  computation 
of  the  above-mentioned  period.  But  it  provides,  also,  that 
where  the  interest  claimed  has  been  enjoyed  as  aforesaid  for 
sixty  years,  the  right  shall  be  deemed  absolute  and  indefea- 
sible ;  unless  it  appear  that  it  was  taken  and  enjoyed  under 
some  deed  or  writing.  (A) 
Prescription  by  (ii.)  Ways,  ov  otJier  Easements,  &c. — As  to  ways  or  other 
yeMs^^en^oy-'^*^  easements,  &c.  (as  above  mentioned),  the  Act  contains  pro- 
ment.  visions  similar  to  those  respecting  rights  of  common  ;  except 

(d)  2&3  Will.  IV.,  c.  71.  (c)  Ss.  1,  2,  3,  6. 

(/)  Ss.  1,  4  ;  FarLer  v.  Mitchdl,  11  A.  &  E.  788. 

(g)  As  by  proof  of  a  grant  of  the  right  for  a  limited  period  ;  or  absence,  or 
ignorance,  of  the  person  interested  in  opposing  the  claim,  Bright  v.  Walker, 
1  Cr.  M.  &R.  211. 

(A)  Ss.  1,  7. 
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that  twenty  years  and  forty  years  are  the  requisite  periods  of 
enjoyment,  in  lieu  of  thirty  and  sixty  years  respectively  (i) 
— and  except  also  that,  as  to  ways  and  watercourses, (;')  it  is 
provided,  in  effect,  that  if  a  person  entitled  in  reversion  / 
expectant  on  a  term  of  life  or  exceeding  three  years  resists 
the  claim  by  prescription  within  three  years  after  the  term 
has  determined,  the  term  shall  not  be  included  in  the  com-  / 
putation  of  the  forty  years.(^')  / 

(iii.)  Access  of  Light. — As  to  the  access  and  use  of  light  Prescription  by 
(as  above  mentioned),  the  Act  provides,  that  where  the  light  enjoyment. 
has  been  enjoyed,  without  interruption,  for  twenty  years  next 
before  the  commencement  of  an  action  in  which  the  claim 
thereto  is  brought  into  question,  the  right  to  it  shall  be 
deemed  absolute  and  indefeasible ;  unless  it  appear  that  the 
same  was  enjoyed  under  some  deed  or  writing.(Z)  And  in 
the  computation  of  the  period  thus  provided  for  the  acquisi- 
tion of  this  right,  there  is  no  extension  of  time  (as  in  the 
other  cases  under  the  Act)  on  grounds  of  disability,  tenancy 
for  life,  or  pendency  of  an  action.(w) 

The  Act  provides,  that  no  act  or  matter  shall  be  deemed  What  is  an 
an  interruption,  unless  it  be  submitted  to,  or  acquiesced  in,  ^th^the^Act. 
for  a  year  after  the  party  interrupted  had  notice  thereof, 
and  of  the  person  making  or  authorizing  the  8ame.(w) 

(0  S.  2. 

(j)  Quctre,  other  easements  also :  see  Sug.,  V.  &  P.  492,  per  Lord  Selbome,  1 
in  Bolton  v.  Angus,  6  App.  Cas.  at  p.  798  ;  Ferry  v.  Eames  [1891],  1  Ch.  658. 

The  words  of  the  section  are,  '  any  such  way  or  other  convenient  waterconrbe  \ 

or  use  of  water.'  * 

(k)  S.  8.  A  remainderman  is  not  a  person  entitled  to  a  reversion  under  this 
section  ;  Symona  v.  Leaker,  15  Q.  B.  D.  629,  54  L.  J.  C.  L.  480,  53  L.  T.  227, 
33  W.  K.  875  ;  cf.  Laird  v.  Briggs,  19  Ch.  D.  22,  45  L.  T.  238. 

(I)  Ss.  3,  4.  The  Crown,  not  being  named  in  this  part  of  the  Act  (as  it  is  in 
the  other  parts),  is  not  bound  by  it ;  Prrry  v.  Eames  [1891],  1  Ch.  658  ; 
WheaUm  v.  Maple  d-   Co.  [1893],  3  Ch.  48. 

(to)  See  8.  7 ;  see  Bohson  v.  Edwards  [1893],  2  Ch.  146. 

(n)  As  to  what  cons-titutes  an  interruption  of  the  enjo>ment  under  the  Act, 
see  Bailey  v.  Appleyard,  8  A.  &  E.  161  ;  Jilight  v.  Thomas,  11  A.  &  E. 
688  ;  Gbver  v.  Coleman,  L.  R.  10  C.  P.  108,  44  L.  J.  C.  L.  (C.  P.)  66, 
31  L.  T.  684,  23  W.  R.  163  ;  IloUins  v.  Verney  11  Q.  B.  D.  715,  13 
Q.  B.  D.  304,  53  L.  .J.  C.  L.  430,  33  W.  R.  5.  Unity  of  possession  during 
any  part  of  the  period  will  suspend  the  nuining  of  time  during  that 
period  ;  Onley  v.  Gardiner,  4  M.  &  W.  496 ;  Ladyman  v  Grave,  L.  K. 
6  Ch.  763. 
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Except  in  the  case  of  a  claim  to  the  use  of  light, (o) 
the  enjoyment  during  the  period  provided  by  the  Act 
must  have  been  as  of  right,  and  not  by  stealth,  or  by 
permission.(p) 


(o)  Mayor  of  London  v.  Pewtprers'   Co.,  2  Mood.  &  Rob.  409. 

[p)  Onley  v,  Gardiner,  4  M.  &  W.  496  ;  Dalton  v.  Angus,  6  App.  Cas.  740  ; 
Earl  De  la  Warr  v.  Miles,  17  Ch.  D.  535,  50  L.  J.  Ch.  754,  44  L.  T. 
487,  29  W.  R.  809  ;  Chamber  Colliery  Co.  v.  Hopwood,  32  Ch.  D.  549,  55 
L.  J.  Ch.  859,  55  L.  T.  449. 


CHAPTEE    IX. 

OPERATION   OF  THE  LAW  OF  BANKRUPTCY. 

Bankruptcy  Statutes. — The  law  of  bankruptcy  now  in  Present  Acts, 
force  is  contained  in  the  Bankruptcy  Acts,  1883  and  1890,(a)  1883  and  1890. 
except  as  regards  bankruptcy  proceedings  instituted  before 
the  commencement  of  the  former  Act.      Prior  to  that  Act,  Former  Acta, 
various  statutes  relating  to  bankruptcy  had  been  passed  at 
different    times.(6)     Respecting    the    latest    of    these,    the 
Bankruptcy  Act,  1869,  it  may  be  mentioned  that  it  provided 
for  the  administration  of  a  debtor's  estate,  either  by  pro- 
ceedings in  bankruptcy,  instituted  by  creditors,  or  by  pro- 
ceedings   for   liquidation    by  arrangement    with    creditors, 
instituted  by  the  debtor  himself.     In  either  case,  however, 
the  debtor's   estate  vested   in  a  trustee,  by  whom  it  was 
realized  for  the  benefit  of  the  creditors.(c) 

Course  of  Proceedings  in  Bankruptcy. — Under  the  Acts  Receiving 
of  1883  and  1890,  on  the  institution  of  bankruptcy  proceed-  °^^^^' 
ings  by  a  creditor,  or  by  the  debtor,  the  Court  (d)  may 
make  an  order,  called  a  '  receiving  order,'  (e)  whereby  the 
Official  Receiver  of  the  Court  is  constituted  receiver  of  the 
debtor's  property ;  and,  thereafter,  no  proceedings  can  be 
taken  against  the  debtor,  for  a  debt  provable  in  bankruptcy, 
unless  by  leave  of  the  Court;   though   the  power  of  any 

(a)  46  &  47  Vict.  c.  52  ;  53  &  54  Vict.  c.  71. 

(h)  34  &  35  Hen.  VIIL,  c.  4  ;  13  Elis.  c.  7  ;  4  &  5  Anne,  c.  4  ;  6  Geo.  IV., 
c.  16  ;  12  &  13  Vict.  c.  106  (the  Bankruptcy  Act,  1849)  ;  24  &  25  Vict. 
c.  134  (the  Bankruptcy  Act,  1861) ;  32  &  33  Vict,  c,  71  (the  Bankruptcy 
Act,  1869),  &c. 

(c)  See  32  &  33  Vict.  c.  71,  ss.  6,  125. 

{d)  I.e.,  the  High  Court  of  Justice,  or  the  County  Courts  to  which  jurisdic- 
tion in  bankruptcy  is  given  by  the  Acts  ;  see  Act  of  1883,  ss.  92-102. 

(e)  Act  of  1883,  s.  5. 
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secured  creditor  to  realize,  or  otherwise  deal  with,  his 
security  is  not  affected  thereby.  (/)  If  the  creditors  in 
general  meeting  adopt  (by  such  majority  as  is  required  by 
the  Acts)  a  proposal  for  a  composition  of  their  claims,  or  a 
scheme  of  arrangement  of  the  debtor's  affairs,  and  the  same 
is  approved  of  by  the  Court,  it  will  be  binding  on  all  the 
creditors  whose  debts  are  provable  in  bankruptcy  (except  as 
regards  claims  under  certain  judgments  and  orders);  though 
in  case  of  default  or  failure  in  payment  of  the  composition, 
or  in  the  carrying  out  of  the  scheme,  the  debtor  may  be 
adjudged  a  bankrupt.(<7)  But  if  the  creditors  in  such 
Adjudication  meeting  resolve  that  the  debtor  be  adjudged  bankrupt,  or 
of  an  ruptcy.  •£  ^  composition  or  scheme  is  not  accepted  by  them,  or  is 
not  approved  by  the  Court,  the  Court  adjudges  the  debtor  a 
bankrupt. (/t)  Thereupon,  the  bankrupt's  property  becomes 
divisible  among  his  creditors,  and  vests  in  a  trustee,  who 
may  be  appointed  by  the  creditors,  or  whose  appointment 
may  be  left  by  them  to  the  '  committee  of  inspection ' — a 
committee  of  from  three  to  five  persons,  who  may  be  ap- 
pointed by  the  creditors  for  the  purpose  of  superintending 
the  administration  of  the  property  by  the  trustee.  In  either 
case,  the  trustee's  appointment  must  be  approved  and  certi- 
fied by  the  Board  of  T^ade.(^)  In  the  meantime,  the  Official 
Receiver  is  the  trustee  for  the  purposes  of  the  Acts,  and,  as 
such,  may  deal  with  the  bankrupt's  property.  The  property 
vests  in  the  trustee  for  the  time  being  during  his  continu- 
ance in  oflGce,  without  any  conveyance  or  other  transfer.(y) 
The  trustee  may  be  removed  from  the  office  in  certain 
events  ;  and  a  new  trustee  may  be  appointed  by  the  creditors, 
or  (upon  their  failure  to  do  so)  by  the  Board  of  Trade.(7j) 


Trustee,  ap- 
pointment of, 
&c. 


Property 
included  in. 


Bankrupt's   Estate. — Under   the    Acts,   the   bankrupt's 
property  divisible   among   his   creditors   includes    all   such 


(/)  S.  9.    As  to  who  is  a  secured  creditor  under  the  Act,  see  post,  p.  459. 

{g)  Act  of  1883,  ss.  15,  18  ;  Act  of  1890,  s,  3. 

(h)  Act  of  1883,  8.  20. 

(i)  Act  of  1883.  ss,  20,  21,  22  ;  Act  of  1890,  s.  5. 

ij)  Act  of  1883,  8.  54.  Turquand  v.  The  Board  of  Trade,  15  Q.  B.  D. 
196 ;  11  App.  Cas.  286,  55  L.  T.  30,  55  L.  J.  C.  L.  417. 

{k)  Act  of  1883,  88.  84-87  ;  Act  of  1890,  s.  19.  Where  the  property  of  the 
debtor  does  not  exceed  in  value  £300,  the  above  provisions  are  subject  to  certain 
modifications,  under  which  the  estate  is  administered  in  a  summary  manner  ;  the 
Official  Receiver  being  the  trustee  in  the  bankruptcy  ;  see  Act  of  1883,  s.  121. 
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property  (except  tools  of  trade,  wearing  apparel,  &c.)  as 
may  belong  to,  or  be  vested  in,  him  at  the  commencement 
of  the  bankruptcy,  or  may  be  acquired  by,  or  devolve  oh," 
him  before  his  discharge ;  except  property  held  by  him  on 
trust  for  any  other  person — which  remains  vested  in  him 
notwithstanding  his  bankruptcy. (/)  It  has  been  held, 
however,  that  until  the  trustee  in  the  bankruptcy  intervenes, 
transactions  of  the  bankrupt  with  persons  dealing  with  him 
in  good  faith  and  for  value,  whether  Avith  or  without  know- 
ledge of  the  bankruptcy,  in  respect  of  his  personal  property 
(including  leaseholds)  acquired  after  the  bankruptcy,  are 
valid  against  the  trustee  in  the  bankruptcy;  (?n)  but  this  rule 
does  not  apply  to  real  e state. (n) 

The  property  divisible  among  the  bankrupt's  creditors  also  Effect  of 
includes  the  capacity  to  exercise  all  such  powers,  over  or  in  ^^^^^^  ^^ 
respect  of  property,  as  might  have  been  exercised  by  the 
bankrupt  for  his  own  benefit ;  except  the  right  of  nomination 
to  a  vacant  ecclesiastical  benefice.(o)  A  power  vested  in  the 
bankrupt,  and  not  exercisable  for  his  own  benefit,  continues 
exercisable  by  him,  notwithstanding  the  bankruptcy.  But 
if  the  exercise  of  the  power  might  afiect  his  interest  in  any 
property,  it  cannot  be  exercised  without  the  consent  of  the 
trustee  in  the  bankruptcy. (^) 

The  title  of  the  trustee  to  the  bankrupt's  property  relates  Commence- 
back  to  the  commencement  of  the  bankruptcy — which  is  the  ^"g^^titi^ 
time  of  the  commission  of  the  act  of  bankruptcy  on  which 
the  receiving  order  is  made,  or  (if  there  have  been  several  of 
such  acts)  the  time  of  the  commission  of  the  first  of  such 
acts  committed  by  the  bankrupt  within  the  three  months 
next  preceding  the  presentation  of  the  bankruptcy  petition.(j) 

Alienatio'iis  Void  uiuler  Bankruptcy  Lavj. — Certain  aliena-  Alienations 
tions  by  a  person,   who  afterwards  becomes  bankrupt,  are  f^^uient. 

{I)  Act  of  1883,  s.  44. 

(to)  Cohen  v.  Mitchell,  2.5  Q.  B.  D.  262  ;  59  L.  .J.  C.  L.  409,  38  W.  R.  551  ; 
Be  Clayton  and  Barclay's  contract  [1895],  2  Ch.  212. 

(«)  Be  Xeio  Lund  Development  Association  and  Gray  [1892],  2  f'h.  138. 

(o)  Act  of  1883,  8.  44. 

(p)  Be  Jalzeman's  Trtists,  23  Ch.  D.  344,  52  L.  J.  Ch.  363  ;  Be  Cooper,  27 
Ch.  D.  565,  51  L.  T.  1 13,  32  W.  R.  1015  ;  Be  Bedinnfeld  and  Herrinq  [1892], 
2  Ch.  332. 

(q)  Act  of  1883,  s.  43.  Certain  alienations,  &o.,  by  the  debtor  are  protected  : 
See  s.  49.     As  to  what  are  acts  of  bankruptcy,  see  s.  4,  and  Act  of  1890,  b.  1. 
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deemed  fraudulent  as  against  the  creditors  under  the 
bankruptcy,  and  may  accordingly  be  set  aside  for  their 
benefit.  Such  are,  a  transfer  by  a  debtor  of  the  whole  of 
his  estate  (or  of  the  whole,  with  an  exception  merely 
nominal)  to  a  creditor,  in  consideration  of  a  pre-existing 
debt  ;(r)  and  a  conveyance  or  assignment  to  trustees,  for 
the  benefit  of  the  alienor's  creditors  generally. (s)  And 
the  Act  of  1883  makes  similarly  invalid,  any  transfer  of, 
or  charge  on,  property,  by  an  insolvent  debtor  who  becomes 
bankrupt  within  three  months  thereafter,  in  favour  of  any 
creditor,  with  a  view  of  giving  such  creditor  a  preference 
over  the  other  creditors ;  (^)  unless  such  transfer  or  charge 
were  made  under  pressure  on  the  part  of  the  creditor.  (?6) 

The  Act  of  1883  also  provides,  that  any  settlement — a 
term  which,  in  this  enactment,  includes  any  transfer  or 
conveyance  of  property — not  made  before,  and  in  considera- 
tion of,  marriage  ;  nor  in  favour  of  a  purchaser  or  incum- 
brancer in  good  faith  and  for  valuable  consideration  ;(v} 
nor  on  or  for  the  settler's  wife  or  children,  with  respect  to 
property  which  has  accrued  to  him  after  marriage  in  right 
of  his  wife — shall,  if  the  settler  becomes  bankrupt  within 
two  years  after  the  date  of  the  settlement,  be  void  as 
against  the  trustee  in  the  bankruptcy  ;(w)  and  shall,  if  the 
settler  becqmes  bankrupt  subsequently,  and  within  ten  years 
after  the  date  of  the  settlement,  be  similarly  void,  unless 
the  parties  claiming  under  the  settlement  can  prove  that 
the  settler  was,  at  the  time  of  making  it,  able  to  pay  all  his 
debts  without  the  aid  of  the  property  comprised  therein, 
and  that  his  interest  in  such  property  had  passed  to  the 
trustee  of  the  settlement  on  the  execution  thereof.(a-')     But 

(r)  Jones  V.  Hurher,  L.  K.  6  Q.  B.  77,  40  L.  J.  0.  L.  .59,  19  W.  R.  248,  23 
L.  T.  606 ;  Mercer  v.  Peterson,  L.  R.  2  Excb.  304 ;  L.  R.  3  Exch.  104. 

(»)  Act..fl883,  8.  4(1). 

(t)  S.  48  (1).  By  sub-sect.  2,  the  rights  of  a  person  claiming  for  valuable 
consideration  under  the  creditor  are  protected. 

{u)  See  Williams,  Bankruptcy,  220-223 ;  Ex  parte  Hall,  Be  Cooper,  1» 
Ch.  D.  580,  46  L.  T.  549,  51  L.  J.  Ch.  556  ;  Bx  parte  Taylor,  lie  Goldsmid, 
18  Q.  B.  D.  295,  35  W.  R.  148. 

{v)  See  Mackintosh  r.  Fogose  [1895],  1  Ch.  505. 

{iv^  The  trustee  cannot  claim  the  benefit  of  the  f^ettlement ;  arid  he  has  not 
priority  over  incumbrances  sulisequent  to  it ;  Sanguinetti  v,  StucJcei/'s  Banking 
Co.  [1895],  1  Ch.  176  ;  Be  Farnham  [1895],  2  Ch.  799. 

(x)  S.  47.  Tliis  enactment  applies  concurrently  with  the  statute  13  Eliz. 
c.  5,  as  to  wliicli  see  ante,  p.  338. 
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a  purchaser  for  value  from  a  beneficiary  under  such  a  settle- 
ment, whether  with  or  without  notice  of  the  settlement, 
has  a  good  title  against  the  trustee  in  bankruptcy. (3/) 

The  same  Act  also  provides,  that   any  contract,   in  con-  Contract  for 
sideration  of  marriage,  for   the  future  settlement   on  the  marriag"  °° 
contractor's    wife    or    children    of    iQoney(2;)    or    property,  where, 
wherein   he  had   no  estate   or  interest  at   the   date  of  his 
marriage,  not   being  money   of,   or   in  right  of,  his  wife, 
shall,  in   the   event   of  his   bankruptcy   before  transfer  or 
payment   pursuant  to   the  contract,    be  similarly   void    as 
against  the  trustee  in  the  bankruptcy. (a) 

Poivers  of  Trustee  in  Banhruptcy. — Among  the  various  As  to  realiza- 
powers  of  the  trustee,  under  the  Acts,  the  following  may  be  bankrupt's* 
mentioned  : — He  may  sell  or  transfer  all  or  any  part  of  the  estate, 
bankrupt's  property.  He  may  exercise  any  powers,  the 
capacity  to  exercise  which  is  vested  in  him  under  the  Acts. 
He  may  deal  with  any  property  to  which  the  bankrupt  is 
beneficially  entitled  as  tenant  in  tail,  in  the  same  manner 
as  the  bankrupt  might  have  dealt  with  it.(&)  Where  any 
part  of  the  bankrupt's  property  is  of  copyhold  or  customary 
tenure,  or  passes  by  surrender  and  admittance,  or  in  any 
similar  manner,  the  trustee  need  not  be  admitted  thereto, 
but  may  deal  with  it  as  if  it  had  been  capable  of  being,  and 
had  been,  duly  surrendered,  or  otherwise  conveyed,  to  such 
uses  as  the  trustee  may  appoint ;  and  his  appointee  is  to  be 
admitted  to,  or  otherwise  invested  with,  the  property  accord- 
ingly. With  the  permission  of  the  committee  of  inspection, 
he  may,  among  other  things,  mortgage  or  pledge  any  part 
of  the  bankrupt's  property  ;  and  may  make  compromises, 
&c.,  with  creditors  and  others ;  and  may  divide  among  the 
creditors  any  property  which  cannot  be  readily  or  advan- 
tageously pold.(c) 

\y)  Be  Vansittart,  Ex  parte  Brown  [1893],  2  Q.  B.  377  ;  Be  Brail,  Ex 
parte  Norton  [1893],  2  Q.  B.  381  ;  Xoyes  v.  Paterson  [1894],  2  Cli.  267  ; 
cf.  Be  Briggs  and  Spicer  [1891],  2  Ch.  127. 

(z)  This  does  not  apply  to  a  mere  covenant  for  pavment  of  money  to  the 
trastees  of  a  marriage  settle"  ent.  Ex  2>urte  Bishop,  Be  Tonnies,  L.  R.  8  Ch. 
App.  718,  21  W.  E.  716,  28  L.  T.  862. 

(a)  S.  47  ;  Be  Lowndes,  18  Q.  B.  D.  677,  56  L.  J.  C.  L.  42o,  56  L.  T.  575  ; 
Ex  parte  Todd,  Be  Ashcroft,  19  Q.  B.  D.  186,  56  L.  J.  C.  L.  431. 

(h)  Act  of  1883,  s.  56.  Sen  3  &  4  Will.  lY.,  c.  74,  ss.  56-73,  which,  by  the 
Act  of  1883,  are  expressly  made  applicable  to  proceedings  thereunder. 

(c)  Act  of  1883,  8s.  bO  (4),  57. 


458 


THE    LAW    OF    PROPERTY    IN    LAND. 


As  to  dis- 
claimer of 
onerous  pro- 
perty. 
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An  important  power,  given  by  the  Acts  to  the  trustee,  is 
that  of  disclaimer  (by  writing  signed  by  him)  of  land  of  any 
tenure  burdened  with  onerous  covenants,  or  other  property 
of  the  bankrupt  that  is  unsaleable,  or  not  readily  saleable, 
by  reason  of  its  binding  the  possessor  thereof  to  the  per- 
formance of  any  onerous  act.  This  he  may  do  within 
twelve  months  after  his  appointment,  or  such  further  time 
as  is  mentioned  in  the  Acts.  But  he  is  not  entitled  to 
disclaim,  where,  for  twenty-eight  days  after  application  in 
writing  has  been  made  to  him  by  any  person  interested  in 
the  property,  requiring  him  to  decide  whether  he  will  dis- 
claim or  not — or  such  extended  period  as  may  be  allowed 
by  the  Court — he  has  declined  or  neglected  to  say  whether 
he  disclaims  or  not.(<^)  The  disclaimer  determines,  as  from 
its  date,  the  rights  and  liabilities  of  the  bankrupt  and  his 
property  in,  or  in  respect  of,  the  property  disclaimed,  and 
also  discharges  the  trustee  from  all  personal  liability  in 
respect  thereof,  as  from  the  date  when  it  vested  in  him  ; 
but  it  does  not,  except  so  far  as  is  necessary  for  the  purpose 
of  such  release,  affect  the  rights  or  liabilities  of  any  other 
person. (e)  Leave  of  the  Court,  however,  is  required 
(except  iu  certain  cases)(/)  to  enable  the  trustee  to  disclaim 
a  lease  ;  and  terms  may  be  imposed,  in  such  case,  as  to 
fixtures,  tenant's  improvements,  &c. 

The  Court  may  also,  on  the  application  of  any  party 
interested  in  disclaimed  property,  make  an  order  vesting 
the  same  in  any  person  entitled  thereto.(^)  But  leaseholds 
cannot  be  so  vested  in  favour  of  any  person  claiming  under 
the  bankrupt,  whether  as  under-lessee  or  as  mortgagee  by 
demise,  except  on  the  terms  of  making  such  person  subject 
to  the  same  liabilities  and  obligations  as  those  of  the  bank- 
rupt ;  unless  the  Court  thinks  fit  to  modify  these  terms  in 


{(l)  Act  of  1883,  B.  55  (1)  (4),  Act  of  1890,  f.  13. 

(c)  Act  of  1883,  s.  55  (2). 

(/)  As  to  which,  see  Bankruptcy  Rules,  1890,  r.  69. 

{g)  Re  Parker  <t  Parker,  Ex  parte  Turquand,  14  Q.  B.  D.  405.  That 
ihe  application  may  be  made  by  the  lessor  in  the  case  of  mortgaged  leaseholds, 
Hee  Be  Cock.  Ex  parte  HhOson,  20  Q.  B.  D.  343,  58  L.  T.  586,  36  W.  R. 
187  ;  Re  Mnley,  Ex  parte  Clothworkers'  Co.,  21  Q.  B.  D.  57,  L.  .1.  C.  L.  626, 
60  L.  T.  134,  37  W.  K.  6]  Be  Smith,  Ex  parte  Jlfphuru,  25  Q.  B.  D.  536, 
59  L.  J.  C.  L.  554,  38  W,  B.  744 
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certain  respects. (A)  And  a  mortgagee  or  under-lessee  de- 
clining to  accept  a  vesting  order  upon  such  terms,  will  be 
excluded  from  all  interest  in,  and  security  upon,  the  property. 
And  if  no  person  claiming  under  the  bankrupt  will  accept 
an  order  upon  such  terms,  the  Court  may  vest  the  bank- 
rupt's interest  in  the  property  in  any  person  liable  to  per- 
form the  lessee's  covenants  in  the  lease,  freed  and  discharged 
from  all  estates,  incumbrances,  and  interests,  created  therein 
by  the  bankrupt.  (^) 

Any  person  injured  by  the  operation  of  a  disclaimer  is  Rights  of  per- 
deemed  to  be  a  creditor  of  the  bankrupt  to  the  extent  of  by°disckimer. 
the  injury,  and   may  prove   the  same  as  a  debt  under  the 
bankruptcy.  (/) 

If  the  bankrupt's  property  include  a  lease,  which  is  not  Trustee's 
disclaimed  by  the  trustee  under  the  foregoing  power,  he  is  ^^gj  ^gg  ^ 
personally  liable,  as  assignee  of  the   lease   by  operation  of  lease. 
law,  for  the  rent  and  covenants  thereof,  unless  and  until  he 
assign  the  lease  to  another  person.(/j) 

Rights  of  Creditors  under  Bankruptcy. — With  a  few  Secured 
exceptions,  all  debts  provable  in  a  bankruptcy(^)  are  payable  <^'^^'^**<'"- 
pari  passu. (m)  A  secured  creditor — that  is,  a  person  hold- 
ing a  mortgage,  charge,  or  lien,  on  property  of  the  debtor — 
may  realize  his  security,  and  prove  for  the  balance  of  his 
claim  ;  or  may  surrender  his  security  to  the  trustee,  and 
prove  for  the  whole  of  his  claim  ;  or  may  have  his  security 
valued,  and  prove  for  the  balance ;  the  trustee,  in  the 
last  case,  being  entitled  to  redeem  the  secarity  at  its 
assessed  value.(?i) 

Discharge  of  Bankrupt. — The  Court  may,  on  the  bank-  By  order  of 
rupt's  application,  make  an  order  for  his  discharge  from  the  ^'"■*^- 


(h)  As  to  which,  see  Act  of  1890,  s.  13. 

(i)  Act  of  1883,  s.  55  (6). 

(j)  Act  of  1883,  s.  55  (7). 

(k)  Wilson  V.  WaUani,  5  Ex.  D.  155  ;  Titterton  v.  Cooper,  9  Q.  B.  D.  473, 
61  L.  J.  C.  L.  472,  46  L.  T.  870,  30  W.  R.  866.  As  to  the  liability  of  an 
afcsiguee  uf  a  lease,  see  ante,  pp.  96,  97. 

(/)  As  to  what  debts  are  provable  in  the  bankruptcy,  see  Act  of  1883,  s.  37. 

(m)  Act  of  1883,  ss.  40,  42  ;  Act  of  1890,  s.  28. 

(n)  Act  of  1883,  s.  168,  schedule  2,  rr.  9,  17. 
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bankruptcy ;  or  may  refuse  or  suspend  such  discharge  ;  or 
may  grant  it  subject  to  any  conditions  with  respect  to  his 
earnings,  income,  or  after-acquired  property(o)  subject  to 
Property  ac-  any  such  conditions.  The  bankrupt  is  entitled  to  any 
dbchaxge.^'^  property  acquired  by,  or  devolving  on,  him  after  his  dis- 
chsirge.(p) 

(o)  Act  of  1883,  s.  28  (2)  ;  Act  of  1890,  s.  8. 

(p)  See  Williams,  liankntptcy,  98  ;  Ebbs  v.  Boulnois,  L.  R.  10  Ch.  App. 
479,  32  L.  T.  650  ;  Be  Bennett's  Trusts,  L.  R.  10  Ch.  App.  490,  32  L.  T.  652  ; 
Be  Croom,  England  v.  Provincial  Assets  Co.  [1891]  1  Ch.  695. 


CHAPTER    X. 

FORFEITURE. 

Definition. — Forfeiture  is  the   loss  by  one  person,  and  the  Forfeiture 
acquisition  by  another,  of  real  or  personal   estate,   through  <^^"°^'^- 
some  wrongful  act  or  omission  on  the  part  of  the  former,  (a) 

Causes  of  Forfeiture  — Estates  and  interests  in  land  may  Breach  of 
be  forfeited  in  various  ways ;  most  of  which  have  been  <'°°<i^*^°°* 
referred  to  in  previous  chapters.  Thus,  as  has  been  seen,  a 
forfeiture  may  be  incurred  through  breach  of  a  condition 
subsequent,  or  condition  of  re-entry,  annexed  to  the  grant 
of  an  estate  in  land ;  though,  under  the  present  law,  relief 
may  be  granted,  in  most  cases,  against  the  forfeiture  of  a 
lease  through  the  breach  of  such  a  condition  ;(J)  and  a  for- 
feiture is  not  incurred  through  breach  of  a  condition  by  the 
exercise  of  any  of  the  powers  given  to  tenants  for  life  and 
others  by  the  Settled  Land  Acts,  1882  to  1890.(c)  In 
modern  law,  a  devise  of  an  estate  in  fee  simple,  subject  to  a 
condition  subsequent,  will,  in  general,  be  construed  as  a 
devise  upon  a  trust,  enforceable  in  equity  in  favour  of  the 
person  for  whose  benefit  the  condition  is  imposed. (r?)  And 
forfeitures  for  breaches  of  feudal  duties  (including  wrongful 
alienation  by  feoffment,  fine,  or  recovery)  under  the  implied 
condition,  for  that  purpose,  to  which  estates  were  subject  at 
common   law,    have  long   been   obsolete  ;(e)  for  such  feudal 

(a)  2  Bl.  Comm.  267.    ' 

(6)  See  ante,  46.  105. 

(c)  See  ante,  pp.  &7,  88. 

{d)  Sup.,  Pow.  106  ;  Lewin,  147  ;  Ait.- Gen.  v.  Wax  Chandlers'  Cb.   L  R  6 
H.  L.  1,  42  L.  J.  Ch.  425,  28  L.  T.  681,  21  W.  R.  361. 

(e)  2  Bl.  Comm.  152  ;  ante,  p.  46  ;  and  see,  as  to  wrongful  alienation,  ante 
p.  345. 
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observances,  except  as  to  quit-rents,  are  practically  extinct; 
and  relief  would,  it  seems,  be  given,  in  equity,  against  for- 
feitures through  non-payment  of  quit-rents. (/) 

As  has  also  been  seen,  estates  in  land  of  copyhold  tenure 
are  liable  to  forfeiture  to  the  lord  of  the  manor,  for  breaches 
of  various  customary  duties ;  as,  waste  by  the  tenant,  refusal 
to  pay  fines,  &c.,  refusal  (in  some  cases)  to  be  admitted, 
alienation  otherwise  than  by  surrender,  &c.(^)  It  seems, 
however,  that  relief  may  be  afforded  to  a  copyhold  tenant, 
on  equitable  grounds,  against  a  forfeiture  incurred  through 
non-payment  of  fines,  &c. ;  and,  perhaps,  in  some  other  cases 
of  forfeiture — though,  on  this  point,  the  law  is  not  clear.(^) 

Under  the  statutes  directed  against  simony,  the  purchase 
of  the  next  presentation  to  an  ecclesiastical  benefice,  with 
the  intention  of  presenting  a  certain  person,  who,  upon  the 
vacancy  occurring,  is  presented  accordingly — or  the  purchase 
by  a  clerk  of  the  next  presentation  (as  distinguished  from 
the  entire  advowson),  with  the  intention  of  presenting  him- 
self— is  a  simoniacal  transaction  ;  and,  in  such  case,  the 
next  presentation  is  forfeited  to  the  Crown. (z) 

As  will  hereafter  be  seen,  the  alienation  of  land  to  a 
corporation  is  a  cause  of  forfeiture  of  the  land  to  the  Crown, 
or  other  chief  lord  of  the  fee  ;  unless  the  corporation  be 
licensed  by  the  Crown,  or  empowered  by  statute,  to  hold 
such  land.(/) 


Alienation 
to  aliens 


Former  Causes  of  Forfeiture. — Alienation  of  land  to  an 

Naturalization  ^^i®^'  ^^^  ^^7  68*^^6  exceeding  a  term  of  twenty-one  years. 

Act,  1870.       granted  for  purposes  of  business  or  occupation,  was  formerly 

a  cause  of  forfeiture  of  the  estate  to  the  Crown. (A;)     But,  by 

the  Nataralization   Act.    1870,  aliens  were   empowered  to 

acquire,  hold,  and  dispose   of  real   and  personal  estate  of 


(/)  See  Peachy  v.  Somerset,  1  Stra.  447,  2  Lead.  Cas.  Eq.  1245. 

(g)  See  ante,  p.  34. 

(h)  Scriv..Cop.  230,  465  ;  Elton,  Cop.  223.  See  Peachy  v.  Somerset,  sup.; 
Hill  V.  Barclay,  18  Wen.  56 ;  Lord  Sefton  y.  Lord  Salisbury,  7  W.  R.  272  -^ 
cf.  Cox  V.  Higford,  2  Vern,  664 ;   Thomas  v.  Porter,  1  Ch.  Ca.  95. 

(i)  31  Bliz.  c.  6  ;  12  Anne,  c.  12.  See  Fox  v.  Bishop  of  Chester,  G  Bing.  1, 
S.C.  Tudor,  L.  C.  R.  P.  238. 

(J)  See  post,  p.  497. 

(*)  Co.  Litt.  2  b,  42  b ;  Burton,  §  192  ;  7  &  8  Vict.  c.  66,  s.  5. 
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every  description,  except  British  ships,  in  the  same  manner 
in  all  respects  as  natural-bom  British  subjects.  (^) 

Attainder  for  high  treason  was  formerly  a  cause  of  forfei-  Attainder, 
ture  to  the  Crown  of  estates  of  the  traitor  in  lands  of  free-  jg^^  ®  ° 
hold  tenure  ;  and  attainder  for  treason  or  felony  was  a  cause 
of  forfeiture  of  the  offender's  personal  estate  to  the  Crown. (7?z) 
Estates  in  land  of  copyhold  tenure  were  not  forfeitable  to 
the  Crown  for  treason  of  the  tenant,  but  escheated,  in  such 
case,  to  the  lord  of  the  manor,  of  whom  they  were  held.(w) 
But  by  a  statute  of  the  year  1870,  all  forfeitures  and  es- 
cheats for  treason  or  felony  were  abolish ed.(o) 

(I)  33  Vict.  c.  14,  88.  2,  U. 

(m)  2  Bl.  Coram.  267,  4  Bl.  Coram.  374 ;  Burton,  §  189. 
(to)  1  Cruise,  t.  10,  cb.  5,  8.  2. 
(o)  33  &  34  Vict.  0.  23  (Forfeitore  Act,  1870),  s.  1. 
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Definition,  &c. — Escheat  is  the  acquisition  of  an  estate  in 
fee  simple  by  the  Crown,  or  other  chief  lord  of  whom  the 
estate  has  been  held,  through  the  death  of  the  tenant  intes- 
tate, and  failure  of  persons  entitled  to  take  it  by  descent ; 
or  (formerly)  through  the  tenant's  attainder  for  felony.(a) 

The  right  of  the  Crown  to  escheated  land  is  ascertained 
by  a  proceeding  called  an  '  inquisition.'(6)  The  Crown  has 
been  empowered  by  statute  to  waive  its  rights  by  escheat, 
in  favour  of  certain  persons. (c) 

The  right  of  a  mesne  lord  to  acquire  by  escheat  an  estate 
held  of  him,  resembles  a  reversion,  or  a  possibility  of  reverter. 
Hence,  land  thus  acquired  by  him  will  descend  on  his  death 
intestate  as  the  seignory  (into  the  place  of  which  it  comes) 
would  have  descended,  (c^) 

As  has  been  seen,  the  lord  of  the  manor  is  the  person  to 
whom  copyhold  lands  of  the  manor  escheat.  And  on  an 
enfranchisement  of  copyholds  under  the  Copyhold  Act,  1894, 
the  lord  of  the  manor  retains  the  same  right  of  escheat  as 
if  the  land  had  not  been  enfranchised,  (e) 


Formerly  no 
escheat  of. 


Escheat  of  Equitable  and  Incorporeal  Interests. — 
Formerly,  an  equitable  estate  in  fee  simple  was  not  liable  to 
escheat,  in  case  of  the  death  of  the  equitable  owner  intestate 
and  without  heirs  ;  for  the  trustee  in  whom  the  legal  estate 


(a)  See  ante,  p.  23 ;  2  Bl.  Comm.  244  ef  seq. ;  3  Craise,  t.  30. 

(b)  3  Craise,  t.  30,  s.  45.     See  the  Escheat  (Procedure)  Act,  1887  (50  &  51 
Vict.  c.  53). 

(c)  39  &  40  Geo.  III.,  c.  88 ;  59  Geo.  III.,  c.  94 ;  47  &  48  Vict.  c.  71. 

(d)  2  Bl.  Comm.  244  ;  see  ante,  pp.  28,  416. 

(e)  Ante,  p.  .37  ;  57  &  .58  Vict.  c.  46,  s.  21. 
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was  vested  was,  at  law,  the  tenant  of  the  land.  Conse- 
quently, the  trustee,  in  such  case,  retained  the  estate  for  his 
own  benefit. (/)  On  the  same  principle,  a  mortgagee  of  the 
legal  estate  in  fee  simple  was  entitled  to  retain  the  estate 
as  owner,  in  case  of  the  mortgagor's  death  intestate  and 
without  heirs. (</)  And,  at  common  law,  rights  of  property 
that  were' not  subjects  of  tenure — as  rent-charges,  rights  of 
common.  Sec. — were  not  liable  to  escheat ;  and  therefore, 
on  failure  of  all  persons  entitled  thereto,  such  rights  became 
extinct,  (/i) 

By  the  Intestates'  Estates  Act,  1884,  however,  the  law  of  Alteration  by 
escheat  is  made  applicable  to  real  estate  consisting  of  any  Estates  Act 
estate  or  interest,  whether  legal   or  equitable,  in  any  in-  1884. 
corporeal  hereditament,  or  any  equitable  estate  or  interest 
in   any  corporeal   hereditament,    whether    devised    or    not 
devised  to  trustees  by  the  will  of  the  deceased. (i)      Under 
this  Act,  the  proceeds  of  sale  of  real  estate  devised,  in  trust 
for  conversion,  will  escheat  in  default  of  any  person  entitled 
thereto  as  equitable  owner,   either   under  the  will  of  the 
deceased  or  as  his  heir-at-law.(y) 

Money  directed  to  be  laid  out  in  the  purchase  of  an  estate  Money  to  be 
in  fee  simple,  for  the  benefit  of  a  person,  is  not  subject  to  ianci°d<^rnot 
escheat,  in  case  of  the  death  of  the  cestui  que  trust  intestate  escheat, 
and  without  heirs. (A-) 

Former  Causes  of  Escheat. — Formerly,  a  legal  estate  in  Trust  and 
fee  simple,  vested  in  a  person  as  sole  trustee,  or  as  sole  ™^^^?altera- 
mortgagee,  escheated  on  the  death  of  the  trustee  or  mort- tion  by  modem 
gagee  intestate,  and  failure  of  his  heirs ;  though  the  lord  ^    "  ^• 
would  take  the  land  subject  to  the  trust,  or  equity  of  redemp- 
tion.    But,  by  modern  statutes,  which  have  already  been 
referred  to,  escheat  of  land  held  upon  any  trust,  or  by  way 
of  mortgage,  is,  in  effect,  prevented.(Z) 

(/)  Burgess  v.  W/ieate,  1  Eden,  176 ;  In  re  Lashmar,  Moody  v.  Penfuld, 
[1891]  1  Ch.  258 ;  Lewin,  936. 

{g)  Becde  v.  Symonds,  16  Beav.  406.  {h)  3  Cruise,  t.  30,  s.  24. 

(i)  47  &  48  Yict.  0.  71,  s.  4 ;  and  see  s.  7. 

(J)  Ee  Wood,  Ati.-Gen.  v.  Anderson,  [1896]  2  Ch.  596. 

(A)  Lewin,  1073 ;   Wcdker  v.  Denne,  2  Ves.  170. 

{I)  44  &  45  Vict.  c.  41  (Ccnv.  and  L.  P.  Act,  1881),  s.  30,  as  varied  by  67 
&  58  Vict.  c.  46  (Copyhold  Ac*,  1S94),  s.  88  ;  ante,  pp.186,  234  ;  56  &  57  YicL 
c.  53  (Trustee  Act,  1893),  ss.  26,  29 ;  ante,  pp.  189,  190. 
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Escheat  for  As  above  stated,  escheat  occurred,  at  common  law,  on  the 

tion°of.^  ° '     tenant's  attainder  for  felony. (w)      But  the  operation  of  the 

common  law  on  this  subject  was  limited  by  various  statutes ; 

and  by  a  statute  of  the  year  1870,  as  has  been  mentioned, 

escheat  for  criminal  offences  was  entirely  abolish ed.(?i) 

Is  in  Crown  as  Ultimate  Bight  to  Personalty. — On  the  death  of  a 
ultimus  heres  person,  intestate  and  without  kindred,  the  Crown  is  entitled 
(subject  to  the  rights  of  the  widow,  if  any,  of  the  deceased, 
and  his  debts)  to  the  whole  of  his  personal  estate,  whether 
legal  or  equitable,  as  ultimus  heres — not  in  a  fiduciary  cha- 
racter, but  beneficially  ;  (o)  and  administration  of  the  estate 
may  be  granted  to  the  Solicitor  of  the  Treasury,  on  behalf 
of  the  Crown. (^) 

(m)  For  the  rules  of  the  common  law  on  this  snbject,  see  2  Bl.  Comm,  252 
et  8ec[. 

(n)  33  &  34  Vict.  c.  23  (Forfeiture  Act,  1870),  s.  1 ;  ante,  p.  463. 

(o)  1  Wms.,  Exors.  370 ;  see  Cunnaclc  v.  Edwards,  [1895]  1  Ch.  489. 

(j>)  15  Vict.  c.  3  ;  see  47  &  48  Vict.  c.  71,  ss.  2,  3. 


PART  IV. 

LEGAL  CAPACITY  WITH  REFERENCE  TO 
RIGHTS  OF  PROPERTY  IN  LAND. 


CHAPTER  I. 

PERSONS  SUBJECT  TO   DISABILITIES. 

General  Rule  as  to  Capacity. — In  the  preceding  parts,  rights  Legal  capacity 
of  property  in  land  have  been  considered  without  reference  geng^y 
to  legal  capacity  for  the  exercise  of  such  rights  ;  or,  in  other 
words,  as  enjoyed  by  persons  who  are  not  under  any  legal 
disabilities  in  this  respect.  All  persons  have  full  legal 
capacity  for  this  purpose,  with  the  exception  of  certain  classes 
on  whom  the  law  has  imposed  particular  disabilities. 

Exceptions. —  Under  Former  Law. — Prior  to  the  Naturali-  Aliens, 
zation  Act,  1870,  aliens  were  subject  to  disabilities  as  regards  >»     ./^ 
the  holding  and  transfer  of  land ;  for,  as  has  been  seen,  the  f^,^^.,^.,^^"  LI. 
transfer  of  any  estate  in  land  to  an  alien  (other  than  certain  q^' 
leases)  was  a  cause  of  forfeiture  to  the  Crown  ;  and  no  dis-  — '  fi^J^^^^A 
position  by  the  alien,  before  the  enforcement  of  the  forfeiture^  _u,J:Zv>^*^uUj 
could  defeat  the  Crown's   right  to  the  land,  (a)     But  since -^-v^'-'o  ^^--^ 
the  removal  of  this  disability  by  the  above  Act,(&)  it  seems  ^'^^^f'^^jt, 
that  the  capacity  of  an  alien,  with  regard  to  rights  of  pro-  ""^  T^^^T^ 
perty  in  land,  is  the  same,  in  all  respects,  as  that  of  a  natural-  '^x^tUX^^ 
born  subject,  (c)  y/-^L^^-  /-**-* 


(a)  See  anU^  p.  462  ;  Burton,  §  192, 

(6)  33  Yict.  c.  14,  s.  2  ;  ante,  p.  462. 

(c)  Except  that  he  cannot  be  appointed  a  protector  of  the  settlement,  under 
the  Fines  and  Recoveries  Abolition  Act :  see  3  and  4  Will,  IV,,  c.  74,  s.  32,  and 
ante^  p.  126. 
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Roman 
Catholics. 


Bankrupts. 


Bastards. 


Other  cases  of 
disability. 


Eoman  Catholics  were  formerly  subject,  under  various 
statutes,  to  disabilities  with  respect  to  the  ownership  of  land ; 
but  these  disabilities  have  been  removed,  except  as  regards 
presentations  to  ecclesiastical  benefices,  (t^?) 

Under  Present  Law. — The  extent  of  a  bankrupt's  power 
of  alienating  property  acquired  by  him  during  his  bank- 
ruptcy has  already  been  noticed  ;  and  it  has  been  seen  that 
a  few  rights  of  property,  as  well  as  property  held  by  him  in 
trust,  remain  vested  in  him.  Except  in  these  cases,  a  bank- 
rupt's legal  capacity  with  respect  to  property  is  limited  by 
the  rights  of  his  creditors  in  his  property,  as  already  men- 
tioned, (c)  The  bankruptcy  of  a  trustee,  moreover,  may  be 
a  ground  for  his  removal  from  the  office.  (/) 

A  person  born  out  of  wedlock  cannot  acquire  as  heir- 
at-law,  or  next  of  kin  under  the  Statutes  of  Distribu- 
tion, except  in  succession  to  his  own  legitimate  issue ; 
and  he  himself  can  have  no  heir-at-law,  or  statutory  next 
of  kin,  other  than  such  issue;  for,  with  these  excep- 
tions, no  relationship  by  blood  between  a  bastard  and  other 
persons  is  recognised  by  law  for  purposes  of  inheritance.  (^) 
And,  on  grounds  of  public  policy,  a  gift  to  an  illegitimate 
child  unborn,  or  not  conceived  at  the  date  of  the  gift,  or 
(where  the  gift  is  by  will)  at  the  time  of  the  testator's 
death,  is  invalid  ;  and  a  bastard  can  take  no  share  or  interest 
under  a  gift  to  children,  as  a  class,  where  there  is,  or  possibly 
taay  be  before  the  gift  takes  effect,  any  legitimate  member 
of  the  class.  (^) 

Married  women — except  so  far  as  their  disabilities  are 
removed  by  the  Married  Women's  Property  Act,  1882 — 
infants,  persons  of  unsound  mind,  felons,  and  corporations, 
are  also  subject  to  disabilities  in  regard  to  rights  of  property 
in  land.  The  disabilities  of  these  persons  are  considered  in 
the  following  chapters. 


(d)  See  Burton,  §  209 ;  10  Geo,  IV.,  c.  7  ;  11  Geo.  II.,  c.  17. 

(e)  See  ante,  p.  454  et  seq.;  lie  Evelyn  [1894],  2  Q.  B.  302. 

(/)  Lewin,  741  ;  Be  Barker's  Trust,  1  Cb.  D.  43  ;  Be  Adams'  Trusts,  12 
'Ch.  D.  634,  48  L.  J.  Ch.  613.     As  to  the  appointment  of  a  receiver,  on  bank- 
ruptcy of  an  executor,  see  1  Wms.,  Exors.  1881  ;  Be  Hopkins,  19  Cb.  D.  61. 
(g)  Ante,  p.  415;  1  Bl.  Comm.  459. 

(h)  See  Elphinstone,  Interp.  331  ;  Jarmau,  Wills,  ch.  31,  and  ca.es   there 
•  chei. 


CHAPTER    II. 

MARRIED    WOMEN. 

The  legal  capacity  of  a  married  woman  may  be  considered  Dmsion  of 
with  reference  to — (i.)  her  estates  and  interests   not  being  ^"  ^®*^ ' 
separate  estate  ;  (ii.)  her  equitable  separate  estate  ;  (iii.)  her 
separate  estate  under  modern  statutes ;  (a)  (iv.)  her  capEicity 
as  trustee,  executrix,  &c. 

(i.)  Estates  and  Interests  not  being  Separate  Estate.  Real  estate 
— A  married  woman  cannot  dispose  by  will  of  her  real  estate,  ^  ^j^y 
not  being  separate  estate,  (b) 

As  regards  conveyances  inter  vivos  of  such  real  estate,  the  Alienation 
Fines  and  Recoveries  Act(c)  as  amended  by  the  Conveyancing  f"g'ebolds'**'  ° 
Act,  1882,(6?)  enables  a  married  woman  to  dispose  of,  lease, 
surrender,  or  extinguish,  any  estate  (e)  which  she  alone,  or 
she  and  her  husband  in  her  right, (/)  may  have  in  land  of 
freehold  tenure,  or  in  any  money  settled  to  be  invested  in 
such  land,  and  also  to  release  or  extinguish  any  power  vested 

(a)  As  to  these  distinctions,  see  ante,  pt.  3,  ch.  7,  s.  1. 

(fc)  34  &  35  Hen.  VIII.,  c.  5,  s.  14 ;  1  Vict.  c.  26,  s.  8. 

(c)  3  &  4  Will.  IV.,  c.  74.  Prior  to  this  enactment,  a  married  woman's  real 
estate  was  conveyed  by  fine. 

((/)  45  &  46  Vict.  c.  39,  s.  7. 

(e)  '  Estate '  here  includes  an  estate  at  law  or  in  equity ;  and  any  interest, 
charge,  lien,  or  incumbrance,  in,  upon,  or  affecting  lands  ;  and  any  interest, 
charge,  &c.,  in  or  affecting  money  subject  to  be  invested  in  the  purchase  oi 
land  :  3  &  4  Will.  IV.,  c.  74,  s.  1  ;  see  M'ler  v.  Collins  [1896],  1  Ch.  573  ; 
Allcard  v.  WuUcer  [1896],  2  Ch.  369.  As  to  the  meaning  of  '  land '  in  this 
Act,  see  ante,  p.  59,  note  (r). 

(/)  The  husband's  interest  in  his  marital  right,  as  well  as  the  wife's  estate, 
passes  by  her  conveyance  with  his  concurrence,  according  to  the  Act ;  unless, 
at  least,  he  has  previously  disposed  of  his  interest ;  and  he  may  concur  in 
the  conveyance,  notwithstanding  his  previous  bankruptcy  :  see  JRe  Batchelor, 
L.  R.  16  Eq.  481,  485,  21  W.  R.  901  ;  Cooper  v.  Macdonald,  7  Ch.  D.  288,  47 
L.  J.  Ch.  373,  38  L.  T.  191,  26  W.  R.  377  ;  Re  Jakeman's  Trusts,  23  Ch.  D. 
344,  52  L.  J.  Ch.  363. 
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in  her  in  regard  to  any  such  land  or  money,  as  effectually  as 
if  she  were  a  feme. sole  ;  provided  such  disposition  be  made 
by  deed,  in  which  her  husband  concurs,  and  that  the  deed 
be  acknowledged  by  her  as  her  act  and  deed,  after  she  has 
been  examined  apart  from  her  husband  as  to  her  knowledge 
of  its  contents,  and  as  to  her  assent  thereto,  (fj)  Under  the 
first  of  the  above  Acts,  the  acknowledgment  was  to  be  made 
before  a  judge  of  a  superior  court,  or  of  a  county  court,  or 
a  master  in  Chancery,  or  two  commissioners  ;  and  a  memo- 
randum of  the  acknowledgment  was  to  be  signed  on  the 
deed,  and  a  duly  verified  certificate  of  the  taking  thereof  was 
to  be  filed  in  the  Court  of  Common  Pleas.  (A)  Under  the 
Conveyancing  Act,  1882,  however,  an  acknowledgment  of 
the  deed  before  one  Commissioner  is  euflficient ;  and  where 
a  memorandum  of  the  acknowledgment  purports  to  be  signed 
by  a  person  authorised  to  take  it,  the  deed  takes  effect,  as 
regards  its  execution,  at  the  time  of  acknowledgment,  and 
is  conclusively  deemed  to  have  been  duly  acknowledged,  (z) 
Except  in  the  cases  presently  mentioned,  any  instrument 
executed  by  a  married  woman  as  a  conveyance  of  her  real 
estate,  is  void,  unless  made  in  accordance  with  the  foregoing 
statutory  requirements,  {j) 
Copyholds.  The  preceding  provisions  do  not  apply  to  conveyances  of 

a  married  woman's  legal  estates  in  copyhold  lands.  These, 
by  general  custom,  are  conveyed  by  surrender  made  by  the 
husband  and  wife ;  she  being  first  examined  by  the  steward 
as  to  her  consent  {k)  Her  equitable  estate  in  copyholds,  other 
than  separate  estate,  may,  under  the  Fines  and  Recoveries 

((7)  3  &  4  Will.  IV.,  c.  74,  88.  77,  80  ;  Tennent  v.  Welch,  37  Ch.  D.  622,  57 
L.  J.  Ch.  481,  58  L.  T.  368,  36  W.  R.  389.  The  same  formalities  are  required 
(c/.  8.  40  of  the  Act)  for  the  execution  by  a  married  woman,  tenant  in  tail,  of 
a  deed  barring  the  entail  ;  and  (by  the  Real  Property  Act,  1845,  8  &  9 
Vict.  c.  106,  c.  6)  for  ber  conveyance  of  contingent  and  future  interests  ; 
and  (s.  7)  for  the  disclaimer  by  her  of  an  estate  or  interest  in  land  of  any 
tenure, 

{h)  Ss.  79-89.  Perpetual  Commissioners  for  taking  acknowledgments  of 
married  women  under  the  Act,  are  appointed  from  time  to  tin  e  for  every 
county,  riding,  division,  &c. :  see  ss.  81,  82.  The  registry  of  certificates  of  such 
acknowledgments  is  now  located  in  the  Central  Otfice  of  the  Supreme  Court  of 
Judicatnre. 

{i)  45  &  46  Vict.  c.  39,  s.  7.  Hence,  a  certificate  of  acknowledgment  of  the 
deed  is  no  longer  necessary. 

(j)  Burton,  §  206  ;  see  Franks  v.  Bollans,  L.  B.  3  Ch.  717,  37  L.  J.  Ch. 
664,  18  L.  T.  623,  16  W.  R.  1158. 

(k)  Burton,  §  1275. 
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Act,  be  disposed  of  by  surrender,  in  the .  same  way  as  legal 
estates  (Z)  ;  or  may,  under  the  same  Act,  be  disposed  of  by 
deed,  in  the  mode  applicable  to  freeholds.  (7?i) 

By   order  of  the   Queen's  Bench   Division,  of-  the   High  Husband's 
Court,   the  husband's  concurrence  in   his  wife's  conveyance  ^^'°^'^'^^^°*'®' 
may  be  dispensed  with,  in  case  he  be  of  unsound  mind,  or  pensed  with. 
from  other  cause  incapable  of  concurring  ;  or  if  his  residence 
be  not   known ;  or  if  he  be  in  prison  ;  or  if  he  be   living 
apart  from  his  wife  from  any  cause.  (71)      But  a  conveyance 
made  without  the  husband's  concurrence,  does  not  affect  his 
marital  rights  in  his  wife^s  estate.  (0) 

A  married  woman  may,  by  deed  made  in  accordance  with  Contract  for 
the  above  statutory  requirements  (though  not  otherwise),  ^  ®  °   *°  ' 
make  a  valid  contract  for  the  alienation  of  her  real  estate, 
not  being  separate  estate.  (;:>) 

When    a    married    woman     does    any    act    under     the  Acts  under 
Agricultural  Holdings  Act,  1 883,  with  respect  to  land  not  Holdings  Act 
being    her    separate  estate,    her   husband's  concurrence  is  1883 ; 
necessary  ;     and    she    must    be    separately   examined,    as 
to  her  knowledge   and  consent,  by  the  judge  of  a   county 
court,  (q) 

Where  a  married  woman,  who,  if  she  had  been  unmarried,  under  Settled 
would  have  been  a  tenant  for  life,  or  would  have  had  the  j882  to  1890. 
powers  of  a  tenant  for  life,  under  the  Settled  Land  Acts, 
1882  to  1890,  is  entitled  otherwise  than  for  her  separate  use, 
or  otherwise  than  for  her  separate  property  or  as  a  fevie  sole 
under  any  statute,  she  and  her  husband  together  have  the 
powers  of  a  tenant  for  life  under  those  Acts,  (r) 

As  has  been  seen,  a  husband  is  beneficially  entitled  to  his  Alienation  of 

chattels  real 

(0  S.  90.  ^"d  "t'jer 

(m)  See  s.  77  ;  Green  v.  Paterson,  32  Ch.  D.  95 ;  Carter  v.  Carter,  [1896]  P®'^^^"^  ^■ 
1  Ch.  62. 

(>i)  See  3  &  4  Will.  IV.,  c.  74,  s.  91.  Ex  parte  Robinson,  L.  R.  4  0.  P.  205  ; 
Re  Caine,  10  Q.  B.  D.  284,  52  L.  J.  C.  L.  354,  48  L.  T.  357,  31  W.  E.  428. 
And,  in  such  case,  the  deed  need  not  be  acknowledged  by  the  wife  :  see 
Goodch'dd  V.  Dougal,  3  Ch.  D.   650. 

(o)  Fowhe  V.  Draycott,  29  Ch.  D.  996. 

(»)  1  Dart,  V.  &  P.  10  ;  NichoU  v.  Jones,  L.  E.  3  Eq.  696,  15  L.  T.  383, 
15  W.  E.  393 ;  Barnes  v.  Wood,  L.  E.  8  Eq.  424,  17  W.  E.  1080  ;  Castle  v. 
Wilkinson,  L.  E.  5  Ch.  534,  18  W.  R.  586  ;  Cahill  v.  CahiU,  8  App.  Cas.  420, 
31  W.  R.  861  ;   Williams  v.   Walker,  9  Q.  B,  D.  576,  31  W.  R.  120. 

(9)  46  &  47  Vict.  c.  61,  8.  26. 

(r)  45  &  46  Vict.  c.  38,  s.  61.  As  to  acts  done  by  a  married  woman  under 
the  Settled  Estates  Act,  1877  {40  &  41  Vict.  c.  18),  see  s.  50  of  that  Act. 
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Will  of  per- 
sonalty with 
hnsband's 
consent. 


wife's  chattels  real,  and  general  personal  estate,  not  being- 
separate  estate  ;  subject,  under  some  circumstances,  to  her 
right  by  survivorship,  or  her  equity  to  a  settlement.(s)  By 
a  modern  statute,  a  married  woman  is  enabled,  by  deed 
executed  and  acknowledged  by  her  in  the  manner  required 
by  the  Fines  and  Recoveries  Act,  in  which  her  husband 
concurs — where  his  concurrence  is  necessary  by  that  Act — 
to  dispose  of  every  future  or  reversionary  interest  (not 
being  a  reversionary  interest  which  she  is  expressly  restrained 
by  any  instrument  from  alienating),  whether  vested  or  con- 
tingent, of  herself,  or  her  husband  in  her  right,  in  any  per- 
sonal estate  to  which  she  may  be  entitled  under  any  instru- 
ment (except  her  marriage  settlement)  made  since  the  31st 
December  1857  ;  and  also  to  release  or  extinguish  any  power 
in  regard  to  any  such  personal  estate,  or  her  equity  to  a 
settlement  out  of  any  personal  estate  to  which  she,  or  her 
husband  in  her  right,  may  be  entitled  in  possession  under 
any  such  instrument  as  aforesaid.(^)  Except  in  cases  to 
which  this  Act  applies,  and  under  its  provisions,  a  married 
woman  cannot,  by  any  form  of  alienation,  dispose  of  or 
extinguish  any  right  of  survivorship,  or  equity  to  a  settle- 
ment, to  which  she  may  be  entitled  in  personal  estate,  not 
being  separate  estate. (w) 

A  married  woman  may,  however,  with  her  husband's 
sanction,  dispose  by  will  of  personal  estate,  to  which  the 
husband  is  entitled  in  his  marital  right ;  and  the  will  is 
effectual  as  against  his  rights  if,  after  his  wife's  death,  he 
allows  it  to  be  proved.  But  he  may  revoke  his  consent  to 
it  at  any  time  before  the  probate ;  and  in  that  case,  or  if  he 
dies  in  her  lifetime,  the  will  is  ineffectual  as  against  his 
marital  rights.  (^•) 


(<»)  See  ante,  .pp.  428,  430. 

(<)  20  &  21  Vict.  c.  57  (Married  Women's  Reversionaiy  Interests  Act,  1857). 
As  to  what  is  a  'future  interest '  unler  this  Act,  see  Allcard  v.  Wcdlcer  [189(3], 
2  Ch.  369. 

(u)  Whittle  V.  Jlenning,  2  Phil.  731  ;  Prole  v.  Soadij,  L.  R.  3  Ch.  220,  37 
L.  J.  Ch.  24G,  16  W.  U.  445  ;  Re  Newtona  Trusts,  23  Ch.  D.  181.  Cf.  lie 
Durrani  and  Stoner,  18  Ch,  D.  106,  45  L.  T.  363,  30  W.  R.  37  ;  Re  Elcom 
[1894],  1  Ch.  303. 

{v)  1  Wms.,  Exors.  47,  48  ;  Willoch  v.  Nohle,  L.  R.  7  H.  L.  580;  In  b. 
Cooper,  6  P.  D.  34,  50  L.  J.  C.  L.  (P.  D.  &  A.)  41,  44  L.  T.  Ill,  29  W.  R. 
444.  Cf.  Smart  v.  Tranter,  43  Ch.  D.  587,  59  L.  J.  Ch.  363,  62  L.  T.  356, 
38  W.  R.  530.  As  to  the  operation  of  the  will  after  the  husband's  death  on 
property  vested  in  the  wife,  under  the  present  law,  sQe post,  p.  477. 
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The  disabilities  of  a  married  woman,  which  have  been  Exercise  of 
described,  do  not  extend  to  the  exercise  of  powers  of  appo^tment 
appointment.  Both  at  common  law  and  in  equity,  a 
married  woman  may  exercise  a  power  of  appointment  over 
real  or  personal  estate,  without  her  husband's  concurrence,  as 
efEectually  as  if  she  were  unmarried  ;  and  for  this  purpose, 
therefore,  she  may  make  a  yfi[\.(vj) 

By  the  Conveyancing  and  Law  of  Property  Act,  1881,  a  Appointment 
married  woman  (whether  an  infant  or  not)  may,  by  deed  °  *    ^^^' 
executed  since  the  Slst  December  1882,  appoint  an  attorney 
on  her  behalf,  to  execute  any  deed,  or  do  any  act,  which  she 
might  herself  execute  or  do.(r) 

It  has  been  provided  by  statute,  that   a   married  woman  Admittance, 
may  be  admitted  to  copyhold  lands,  either  in  person  or  by  ^to°copy-^*^ 
attorney. (3/)     And  by  the  Copyhold  Act,  1894,  a  married  holds, 
woman,  lady  of  a  manor  or  tenant  of  copyhold  land,  is,  for 
the  purposes  of  that  Act,  to  be  deemed  a.  feme  sole.(z) 

A  purchase  of  land   by  a  married  woman,  not  by  means  Purchase  of 
of  her  separate  estate,  may  be  annulled  by  her  husband, 
unless    it    were    made    with  his  authority ;     or,  after  the 
husband's  death,  it  may  be  annulled  by  herself,  although  he 
may  have  agreed  to  it. (a.) 

The  effect  of  coverture,  as   respects  the  operation  of  the  statutes  of 
Statutes  of  Limitation  and  the  law  of  prescription,  in  their  pr^ription. 
application  to  estates  and  interests  not  being  separate  estate, 
has  already  been  mentioned.  (&) 

(ii.)  Equitable  Separate   Estate. — A  married  woman's  Alienation  of. 
powers  of  alienation,  whether  inter  vivos  or  by  will,  over  her 
equitable  separate  estate,  and  of  binding  it  by  her  contract, 
are  the  same  in  extent,   and  are  exercisable  in  the  same 
manner,  as  if  she  were  a  feme  sole  ;  (c)   unless,  indeed,  her 

(w)  Sug.,  Pow.  153  et  seq.  ;  1  "Wms.,  Exors,  49. 
(x)  44  &  45  Vict,  c,  41,  s.  40. 
{y)  11  Geo.  IV.  &  1  Will.  IV.,  c.  65,  ss.  3-5. 
(z)  57  &  58  Vict.  c.  46,  s.  46. 

(a)  1  Dart,  V.  &  P.  32. 

(b)  See  ante,  pp.  441,  4.50  ;  as  to  the  operation  of  the  Statutes  of  Limitation 
with  respect  to  separate  property,  see  post,  p.  480. 

(c)  See  ante,  p.  429  ;  Lewin,  857  ;  1  Dart,  V.  &  P.  11,  32.  The  liability  of 
a  married  woman's  equitable  separate  estate  for  her  debts  and  obligations  is 
now  regulated  by  the  Married  Women's  Property  Acts,  1882  and  1893  (as  to 
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equitable  interest  be  subject  to  an  express  restraint  on  aliena- 
tion, as  presently  mentioned. 
Under  Settled        By  the  Settled  Land  Act,  1882,  where  a  married  woman 
Land  Acts.       ■y^ho,  if  she  had  been  unmarried,  would  have  been  a  tenant 
for  life,  or  would  have  had  the  powers  of  a  tenant  for  life, 
under  the  Settled  Land  Acts,  1882  to  1890,  is  entitled  for  her 
separate  use,  she  has,  without  her  husband,  the  powers  of  a 
tenant  for  life  under  the  Acts.(c^) 
Its  effect.  Restraint  on  Anticipation. — A  trust   of  real   or  personal 

estate  for  the  separate  use  of  a  married  woman  may  be 
accompanied  by  an  express  prohibition  of  alienation  or  anti- 
cipation ;  even  though  the  trust,  with  such  accompanying 
restriction,  should  have  been  created  by  the  woman  herself. 
This  restriction  may  be  imposed  by  any  words,  accompanying 
a  declaration  of  separate  use,  from  which  an  intention  to 
restrain  anticipation  can  be  clearly  collected.  Like  the 
declaration  of  separate  use,  to  which  it  is  annexed,  it  is 
operative  only  during  the  woman's  coverture,  and,  therefore, 
is  no  impediment  to  alienation,  while  she  is  unmarried. (<?) 
But,  during  her  coverture,  it  prevents  her  (except  in  certain 
cases  presently  mentioned)  from  depriving  herself  of  the  enjoy- 
ment, while  the  coverture  continues,  of  the  interest  subject 
to  the  restraint,  by  alienating  it,  or  subjecting  it  to  any 
liability  or  charge,  or  electing  between  it  and  some  other 
interest.  (/) 
Where  annexed  So  also,  where  money  is  subject  to  a  trust  for  a  married 
to  absolute  gift,  woman's  separate  use  absolutely,  with  a  restraint  on  antici- 
pation, the  interest  only  of  the  investments  of  the  money,  and 
not  the  capital,  is  payable  to  her  during  coverture,  unless  it 


which  see  post,  pp.  478,  479),  as  regards  obligations  incurred  since  the  com- 
mencement of  those  Acts  reppectively.  As  to  the  extent  of  the  liability  of  equit- 
able separate  estate  under  the  earlier  law,  see  Pikev.  Fitzgihbon,  17  Ch.  D.  454  ; 
Lewin,  873. 

[d)  45  &  46  Vict.  c.  38,  s.  61  (2).  See,  as  to  the  powers  of  equitable  owners 
generally  to  alienate  under  these  Acts,  ante,  p.  182. 

(e)  liPwin,  888  ;  Tiillett  v.  Armstrovg,  1  Beav.  1  ;  Baggett  v.  Metix,  1  Coll. 
138  ;  Stogdon  v.  Lee  [1891],  1  Q.  B.  661,  39  W.  R.  467. 

(/)  Lewin,  887,  et  seq.  ;  Robinson  v.  Wheelwright,  6  De  G.  M.  &  G.  535  ; 
In  re  Vardou's  Trusts,  31  Ch.  D.  275,  56  L.  J.  Ch.  259,  53  L.  T.  895; 
In  re  Wheatley,  27  Ch.  D.  606,  54  L.  J.  Ch.  201,  51  L.  T.  681  ;  Smith  v. 
Lucas,  18  Ch.  I).  631,  45  L.  T.  460.  That  the  rebtraint  renders  inoperative  a 
condition  of  forfeiture  on  attempted  alienation,  see  Be  Wormald,  Frank  v. 
JIuzeen,  43  Ch.  D.  630,  59  L.  J.  Ch.  404,  62  L.  T.  423. 
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be  apparent  that  the  settlor  intended  that  she  should  receive 
the  capital,  (_9') 

A  restraint  on  anticipation  does  not,  however,  prevent  a  What  aliena- 
married  woman  from  disposing  by  will  of  the  interest  subject  vented°by^^^' 
to  the  restraint ;  and  apparently,  she  may  also  dispose  of  it 
by  alienation  inter  vivos,  if  the  disposition  is  not  to  take 
effect  in  possession  till  after  her  death  ;  for  such  dispositions 
do  not  deprive  her  of  the  personal  enjoyment  of  the  in- 
terest. (7t) 

Moreover,  a  restraint  on   anticipation  does   not  prevent  Arrears  of 
arrears  of  the  income  arising  from  the  interest  subject  to  the  ^'^°°"®- 
restraint,  fronl  being  alienated,  or  made  liable  for  a  judgment 
debt,  provided  the  arrears  have  accrued  due  before  the  date 
of  the  alienation  or  judgment. (i) 

And  the  general  rule,  as  to  the  effect  of  the  restraint  on  Statutory  pro- 
anticipation,  is  subject  to  the  following  statutory  qualifica-  "^'^^"°^'  ^  ^■ 
tions :  (1)  Under  the  Conveyancing  and  Law  of  Property 
Act,  1881,  the  Court  (j)  may,  with  a  married  woman's  con- 
sent, and  where  it  appears  to  be  for  her  benefit,  by  judgment 
or  order,  bind  her  interest  in  any  property,  notwithstanding 
a  restraint  on  anticipation. (/j)  (2)  Under  the  same  Act, 
the  power,  thereby  given,  of  enlarging  a  long  term  of  years 
into  the  fee  simple,  may  be  exercised  by  a  married  woman 
entitled  for  her  separate  use,  notwithstanding  a  restraint  on 
anticipation.  (/)  (3)  Under  the  Settled  Land  Act,  1882,  a 
married  woman  may  exercise  any  power  under  the  Settled 
Land  Acts,  1882    to    1890,  notwithstanding  a  restraint  on 

(g)  Re  Ellis'  Trusts,  L.  R.  17  Eq.  409,  43  L.  J.  Ch.  444  ;  Be  Croiu/hton's 
Trusts,  8Ch.D.  460,  38  L.  T.447  ;  lie  Clarke's  Trusts,  21  Ch.D.  748,  47  L.  T. 
43  ;  ReBown,  27  Ch.  D.  411,  50  L.  T.  796  ;  Re  Spencer,  30  Ch.  D.  183  ;  Re 
Curreij,  32  Ch.  D.  361,  55  L.  J.  Ch.  906,  54  L.  T.  665  ;  Re  Grey's  Settlements, 
34  Ch.  D.  85,  712  ;  Re  Tlppett's  and  Xewhould's  Contract,  37  Ch.  D.  444. 

(A)  Raggett  v.  Meux,  1  Coll.  138  ;  Cooper  v.  Maalonald,  7,  Ch.  D.  288,  47 
L.  J.  Ch.  373,  38  L.  T.  191,  26  W.  R.  377. 

(i)  Hood  Barrs  v.  Heriot  [1896],  A.  C.  174  ;  overruling  Hood  Barrs  v. 
Cathcart  [1894],  2  Q.  B.  559,  and  Loflus  v.  Heriot  [1895],  2  Q.  B.  212  ; 
Cf.  Re  Lumley,  Ex  parte  Hood  Barrs  [1894],  3  Ch.  135 ;  miiteley  v. 
Edwards  [1896],  2  Q.  B.  48. 

(J)  I.e  ,  the  Chancery  Division  of  the  High  Court. 

(fc)  44  &  45  Vict.  c.  41,  s.  39  ;  see  Hodges  v.  Hodges,  20  Ch.  D.  749,  51 
L.  J.  Ch.  549.  46  L.  T.  366.  30  W.  R.  483  ;  He  Little,  Harrison  v.  Harrison, 
40  Ch.  D.  418,  58  L.  J.  Ch.  233,  60  L.  T.  246,  37  W.  R.  289;  Re  Pollard's 
Settlement  [1896],  2  Ch.  552. 

[1)  S.  65  (2)  (i.)  ;  see  ante,  p.  108. 
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Where  void  as 
creating  per- 
petuity. 


anticipation  in  the  settlement  under  which  her  estate  or  in- 
terest arises,  (m)  (4)  Under  the  Married  Women's  Property 
Act,  1882,  a  married  woman's  separate  estate  is  liable  for 
her  ante-nuptial  debts,  notwithstanding  a  restraint  on  anti- 
cipation.(w)  (5)  Under  the  Trustee  Act,  1893,  her  interest 
may,  notwithstanding  the  restraint,  be  applicable  as  an  in- 
demnity for  a  breach  of  trust  committed  at  her  instigation 
or  request,  or  with  her  consent  in  writiDg.(o)  (6)  Under 
the  Married  Women's  Property  Act,  1893,  in  proceedings 
instituted  by  a  married  woman,  the  Court  may  order  pay- 
ment of  the  costs  of  the  opposite  party  out  of  her  property 
subject  to  a  restraint  on  anticipation. (p) 

Where  a  restraint  on  anticipation,  annexed  to  a  declara- 
tion of  separate  use,  would,  if  effectual,  create  a  perpetuity,((2;) 
it  will  be  void,  and  the  interest  to  which  it  is  annexed  will 
be  acquired  free  from  the  intended  restriction, (r) 


Divorce  and 
Matrimonial 
Causes  Acts. 


Married 
Women's 
Property  Act, 
1870. 


(iii.)  Separate  Estate  under  Modern  Statutes. — Statutes 
Preceding  Married  Women  s  Property  Act,  1882. — The  posi- 
tion of  a  married  woman  with  respect  to  rights  of  property, 
by  virtue  of  a  protection  order,  or  in  case  of  judicial  separa- 
tion, under  the  Divorce  and  Matrimonial  Causes  Acts,  ha& 
already  been  mentioned, (s) 

It  has  also  been  seen  that,  under  the  Married  Women's 
Property  Act,  1870,  a  married  woman  may  be  entitled  to 
certain   estates   and   interests  for  her   separate  use.(^)     It 


(m)  45  &  46  Vict.  c.  38,  s.  61  (6) ;  see  Bates  v.  Kenterton  [1896],  1  Ch, 
159  ;  Be  Bocock  and  Prankerd's  Contract  [1896],  1  Ch.  302. 

(n)  See^os^  p.  480;  Sanger  \.  Sanger,  L.  R.  11  Eq.  470,  40  L.  J.  Ch. 
372,  24  L.  T.  649,  19  W,  R,  792  ;  London  and  Provincial  Bank  v.  Bogle, 
1  Ch.  D,  773,  47  L.  J.  Ch.  301,  37  h.  T.  780,  26  W.  R.  573 ;  Be  Hedgehj,  34 
Ch.  D.  379  ;  Axford  v.  Beid,  22  Q.  B.  D.  548,  58  L.  J.  C.  L.  230,  60  L.  T. 
726,  37  W.  R.  291. 

(o)  56  &  57  Vict,  c,  53,  s.  45.  {p)  56  and  57  Vict.  c.  63,  s.  2. 

(q)  See  ante,  p,  324. 

(r)  Fry  v.  Capper,  Kay,  163  ;  Be  Teague's  Settlement,  L.  R.  10  Eq.  564, 
22  L.  T.  742,  18  W.  R.  752;  Be  Cunynghame's  Settlement,  L.  R.  11  Eq.  324, 
40  L.  J.  Ch.  247,  24  L.  T.  124,  19  W.  R.  381 ;  Be  Bidley,  11  Ch.  D,  645  ; 
Herbert  v.  Webster,  15  Ch.  D.  610, 

(«)  See  ante,  p.  431. 

(0  33  &  34  Vict.  c.  93  ;  ante,  p.  432.  As  to  the  liability  of  separate  estate 
under  this  Act  for  debts  contracted  before  the  commencement  of  the  M.  W.  P. 
Act,  1882,  see  s.  22  of  the  Act  of  1882,  As  to  its  liability  under  the  present  law, 
see  ante,  p.  473,  note  (c),  and  infra,  pp.  478,  479. 
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•seems  that  her  interests  under  that  Act  are  equitable  in- 
terests, merely ;  and,  therefore,  that  the  legal  ownership  of 
real  estate,  to  which  she  is  entitled  under  that  Act,  cannot 
be  conveyed  otherwise  than  by  a  deed  acknowledged,  and 
with  her  husband's  concurrence. («) 

Married  Women's  Property  Acts,  1882  and  1893. — Under  Alienation 
the  first  of  these  Acts,(^-)  a  married  woman  has  the  legal  as 
well  as  the  equitable  interest  in  property  thereby  made  her 
separate  property ;  and  she  may,  accordingly,  dispose  of  it 
in  the  same  manner,  and  to  the  same  extent,  as  if  she  were 
a  feme  sole.(w)  And,  under  the  Married  Women's  Property 
Act,  1893,  her  will  made  during  coverture,  is  effectual  to 
dispose  of  property  acquired  by  her  after  the  termination  of 
the  coverture,  and  not  merely  (as  under  the  Act  of  1882), 
of  property  to  which  she  is  entitled  as  separate  property 
whilst  under  coverture ;  (a;)  for  the  Act  of  1893  enacts  that 
section  24  of  the  Wills  Act,  1837  (under  which  a  will  passes 
the  testator's  property  belonging  to  him  at  his  death),  (]j) 
shall  apply  to  the  will  of  a  married  woman  made  during 
coverture,  whether  or  not  she  has  separate  property  at  the 
time  of  making  the  will ;  and  that  re-execution  or  re-publi- 
cation of  her  will,  after  her  husband's  death,  shall  not  be 
necessary,  (s) 

The  Act  of  1882  further  enables  a  married  woman  to  con-  Contracts 
tract,  in  respect  and  to  the  extent  of  her  separate  property ;  '^'^"^'■• 
and  it  provides  that  every  contract  of  a  married  woman 
shall  be  deemed  to  be  a  contract  with  respect  to,  and  to 
bind,  her  separate  property,  unless  the  contrary  be  shown ; 
and  that  her  contract  shall  bind  not  only  her  present,  but 
also  any  future,  separate  property,  (a)     Tt  was  held  that  this 


(tt)  Johnson  v.  Johnson,  35  Ch.  D.  345,  56  L.  T.  163  ;  see  ante,  p.  470. 

(c)  45  &  46  Vict.  c.  75  ;  see  ante,  p.  432. 

{w)  See  8.  1  (1).  Hence  she  maj  bar  an  estate  tail,  or  enlarge  a  base  fee, 
in  land  to  which  the  Act  applies,  without  acknowledgment  of  the  deed :  Re 
Drummond  and  Davie's  Contract  [1891],  1  Ch.  524. 

(x)  Be  Price,  Stafford  v.  Stafford,  28  Ch.  D.  709  ;  Se  Cuno,  Mansfield  v, 
Mansfield,  43  Ch.  D.  12. 

(y)  1  Vict.  c.  26,  b.  24  ;  see  ante,  p.  386. 

(z)  56  &  57  Vict.  c.  63,  s.  3.  This  enactment  applies  to  every  will  of  a 
married  woman  who  dies  after  the  date  of  the  Act  (5th  December  1893)  ; 
Be  Wylie,  Wylie  v.  Moffat  [1895],  2  Ch.  116. 

(o)  S.  1  (2-4). 
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enactment  did  not  enable  a  married  woman  to  bind,  by  her 
contract,  future  separate  property,  unless  she  had  some  sepa- 
rate property  at  the  time  of  contracting,  (&)  and  might 
reasonably  be  presumed  to  have  contracted  with  reference  to 
that  property.(c)  But  the  Act  of  1893  has  enacted  that 
her  contract  shall  bind  her  separate  property,  to  which  she 
may  be  entitled  at  the  time  of  making  the  contract  or  there- 
after, whether  or  not  she  is  entitled  to  any  separate  property 
when  she  makes  the  contract ;  and  that  it  shall  also  be 
enforceable  against  all  property  which  she  shall  thereafter, 
when  discovert,  be  possessed  of  or  entitled  to.(d) 
Liability  of  The  Act  of  ]  882  also,  in  effect,  invests  the  legal  personal 

un^dTr**on^^***^  representative  of  a  married  woman,  in  respect  of  her  separate 
death.  estate,  with  the  same  rights  and  liabilities  as  she  would  have 

and  be  subject  to,  if  she  were  living  ;(e)  and  though  it  con- 
tains no  express  provision  respecting  the  liability  of  her 
separate  real  estate  for  her  debts,  after  her  death,  the  enact- 
ments above  mentioned  seem  to  have  the  effect  of  rendering 
the  whole  of  her  separate  property  so  liable.(/)  In  the 
event  of  her  death  intestate,  her  husband  is  entitled,  as  has 
been  seen,  in  his  marital  right,  to  her  personal  estate,  and 
to  an  interest  by  the  curtesy  in  her  real  estate.  (^)  It  has 
been  held,  however,  that  his  rights,  in  that  event  in  her 
personal  estate,  are  subject  to  the  claims  of  his  wife's 
creditors,  on  the  ground  that  he  is,  in  such  case,  his  wife's 
personal  representative  within  the  meaning  of  the  Act,  even 
as  regards  her  personal  estate  in  possession  and  chattels 
real,  to  which  he  is  entitled  without  taking  out  administra- 
tion ;(7t)  which  is  requisite  as  regards  her  choses  in  action.(i) 
But  whether  his  estate  by  the  curtesy  in  her  real  estate  is 
liable  for  her  debts,  is  not  clear. 

{b)  PaUiser  v.  Gurney,  19  Q.  B,  D.  519,  56  L.  J.  C.  L.  546;  Stogdon  v. 
Lee  [1891],  1  Q.  B.  661. 

(c)  Leah  v.  Driffield,  24  Q.  B.  D.  98. 

{d)  56  and  57  Vict.  c.  63,  s.  1.  This  enactment  is  subject  to  a  proviso  as 
regards  the  effect  of  a  restraint  on  auticipation  ;  see  infra.  Section  1  of  the 
Act  of  1893  replaces  sub-sections  (3)  and  (4)  of  section  1  of  the  Act  of  1882,. 
and  these  sub-sections  are  repealed.  (e)  S.  23. 

(/)  See  also  s.  4  of  Act  of  1882. 

(gr)  See  ante,  p.  435. 

(A)  Surman  v.  Whartmi  [1891],  1  Q.  B.  491,  39  W.  E.  416. 

(i)  See  ante,  p.  428. 
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The  Act  of  1882  also  renders  a  married  woman  carrying  Provisions  as 
on  a  trade  separately  from  her  husband  subject,  in  respect  ^gll*^^^'^*'^  ^°'" 
of  her  separate  property, (7)  to  the  bankruptcy  laws.(^■)  It 
also  makes  property  appointed  by  a  married  woman,  in  the 
exercise  of  a  general  power  to  appoint  by  will,  liable  for  her 
debts  and  liabilities.(/)  It  also  provides  that  a  woman  shall 
remain  liable  after  marriage,  in  respect,  and  to  the  extent, 
of  her  separate  property,  for  her  ante-nuptial  debts  and 
torts.  (?rt) 

The  Act  of  1882,  however,  as  has  been  seeD,(7i)  does  not  Provisions  as 
interfere  with,  or  affect,  any  settlement,  or  agreement  for  a 
settlement,  made  or  to  be  made,  whether  before  or  after 
marriage,  respecting  the  property  of  any  married  woman. 
The  effect  of  this  provision  is,  that  the  interests  of  persons 
who  are  entitled  to  benefits  under  such  a  settlement  or 
agreement  for  a  settlement,  in  the  property  comprised  in  the 
settlement  or  agreement,  are  the  same  as  if  the  Act  had  not 
been  enacted. (0) 

The  Act  of  1882,  moreover,  does  not  interfere  with,  or  Provisions  as 
render    inoperative,     any    restriction    against    anticipation  antkips^ion,"" 
attached,  or  to  be  attached,  to  the  enjoyment  of  any  property  &c. 
or   income   by  a  woman  under  any  settlement,  agreement 
for  a  settlement,  will,  or  other  instrument.     And  the  pro- 
visions of  the  Act  of  1893,  relating  to  the  liability  of  her 
separate  estate  under  her  contracts,  are  thereby  restricted  so 
as  not  to  render  her  separate  property,  subject  to  restraint 
on  anticipation,   liable   under  any  such   contract. (p)     The 

(j)  This  does  not  include  property  over  which  the  married  woman  has  a 
general  power  of  appointment  which  she  has  not  exercised  {Be  Armstrong, 
Ex  parte  Gilchrist,  17  Q.  B  D.  521,  34  W.  R.  709);  except  as  regards  her 
beneficial  interest,  if  any,  indepenilently  of  the  exercise  of  the  power:  J?e 
Armstrong,  Ex  parte  Boyd,  21  Q.  B.  D.  264,  57  L.  J.  C.  L.  553,  59 
L.  T.  806. 

(7^)  S.  2.  It  had  previously  been  held  that  a  married  woman  could  not  be 
made  a  bankrupt  in  respect  of  her  equitable  separate  estate  :  Ex  parte  Jones, 
12  Ch.  D.  484,  48  L.  J.  C.  L.  109,  40  L.  T.  790,  28  W.  E.  287. 

{I)  S.  4.     Re  Ann,  Wilson  v.  Ann  [1894],  1  Ch.  549. 

(to)  S.  13.     See  Jay  v.  Robinson,  25  Q.  B.  D.  467,  59  L.  J.  C.  L.  367. 

(n)  Ante,  p.  433. 

(o)  Re  Stonor's  TruOs,  24  Ch.  D.  195,  52  L.  J.  Ch.  776,  48  L.  T.  963,  32 
W.  R.  413  ;  Re  Whitaher.  34  Ch.  P.  227  ;  Hancock  v.  Hancock,  38  Ch.  D. 
78,  57  L.  J.  Ch.  396,  58  L.  T.  906;  >Stevens  v.  Trevor -Gar  rick  [1893],  2  Ch. 
307. 

(p)  S.  19  (Act  of  1882) ;  s.  1  {.\ct  of  1893) ;  see  svpra,  p.  474. 
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Act  of  1882  provides,  however,  that  no  restriction  against 
anticipation  contained  in  a  settlement,  or  agreement  for  a 
settlement,  of  a  woman's  own  property,  made  by  herself, 
shall  have  any  validity  against  debts  contracted  by  her  before 
marriage ;  and  that  no  settlement,  or  agreement  for  a  settle- 
ment, shall  have  any  greater  force  or  validity  against  creditors 
of  such  a  woman  than  a  like  settlement,  &c.,  made  by  a 
man,  would  have  against  his  creditors. (§')  A  restraint  on 
anticipation  may  be  annexed  to  a  gift  or  other  limitation  to 
a  woman,  of  property  which  is  separate  property  under  the 
Act,  without  words  expressing  that  the  property  is  given  or 
limited  as  separate  property. (r)  And  the  restraint,  when 
annexed  to  separate  property  under  the  Act,  is  similar 
in  its  operation  to  such  a  restraint  annexed  to  equitable 
separate  estate — the  effect  of  which  has  been  already 
noticed,  (s) 

As  regards  separate  property  under  the  Married  Women's 
Property  Act,  1882,  coverture  is  not  a  disability  under  the 
Statutes  of  Limitation.  Time  will  run,  therefore,  against  a 
married  woman,  as  if  she  were  a  feme  sole.{t) 

The  provisions  already  noticed,  of  the  Settled  Land  Act, 
1882,  relative  to  the  exercise  of  the  powers  given  by  the 
Settled  Land  Acts,  1882  to  1890,  by  a  married  woman  enti- 
tled, for  her  separate  use,  to  a  life  estate  or  the  powers  of  a 
tenant  for  life  under  the  Acts,(w)  apply  equally  where  she  is 
entitled  under  any  statute  to  such  estate  or  powers,  for  her 
separate  property,  or  as  &  feme  sole.(v) 


Former  law.  (iv.)  Capacity  of  Married  Woman  as  Trustee,Executrix, 

&c. — The  disabilities  of  a  married  woman,  at  common  law, 
rendered  her  an  unsuitable  person  to  be  a  trustee ;  though 
she  was  not  absolutely  incapable  of  filling  the  office.  She 
could  not  accept  the  office   of  executrix   or   administratrix 


(5)  S.  19.     See  Bursill  v.  Tanner,  13  Q.  B.  D.  691,  50  L.  T.  589,  32  W.  R. 
827 ;  Beckett  v.  TasJcer,  19  Q.  B.  D.  7. 

(r)  lie  Lumley,  Ex  parte  Hood  Burrs  [1896],  2  Ch.  690. 
(«)  See  ante,  p.  474. 

(t)  See  Weldon  v.  Neal,  51  L.  T.  279  ;  Cy.  Wassell  v.  Leggatt  [1896],  1 
Ch.  554. 

(m)  See  ante,  p.  471. 

{v)  45  &  46  Vict.  c.  38,  s.  61  (2). 
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without  her  husband's  consent.  A  married  woman  execu- 
trix might  by  will  appoint  an  executor  to  continue  the 
administration  of  the  estate  after  her  death ;  but  a  married 
woman  administratrix  had  not  this  right. (w) 

By    the    Trustee   Act,    1893,   any   freehold  or  copyhold  Trustee  Act, 
hereditaments,  vested  in  a  married  woman  as  a  bare  trustee, 
may  be  conveyed  or  surrendered  by  her  as  if  she  were  a 
feme  solc.{x) 

The  Married  Women's  Property  Act,  1882,  provides  that  Married 
the  word  '  contract '  in  the  Act  shall  include  the  acceptance  of  property  Act 
any  trust,  or  of  the  office  of  executrix  or  administratrix ;  thus,  1882. 
in  effect,  enabling  a  married  woman  to  be  a  trustee,  executrix, 
or  administratrix,  subject  to  the  same  conditions  as  apply  to 
her  capacity  to  contract  under  the  Act.    The  Act  also  provides 
that  the  liabilities  of  a  married  woman  thereunder  shall  extend 
to  liability  for  any  breach  of  trust  or  devastavit  committed  by 
her  ;  and  that  her   husband  shall  not  be  subject  to   such 
liabilities,  unless  he  has  acted  or  intermeddled  in  the  trust 
or  administration. (y) 

The  Act  expressly  enablbs  a  married  woman,  as  executrix,  Power  to 
administratrix,  or  trustee,  to  transfer,  or  join  in  transferring,  t'^sf ^^tate^ ' 
stocks,  funds,  &c.,  as  if  she  were  &  feme  sole  ;{z)  but  it  con-  under  the  Act. 
tains  no  corresponding  provision  respecting  land  vested  in 
her   in   any  of    the    above   capacities.      It   has   been   held 
recently,  that  real  estate  vested  in  a  married  woman  as  a 
trustee  (the  marriage  having  taken  place  since  the  Act  came 
into  operation),  cannot  be  conveyed  by  her,  unless  with  the 
concurrence  of  her  husband,  and  by  deed  acknowledged  by 
her ;  (a)  except,  of  course,  where  the  provision  above  men- 
tioned, of  the  Trustee  Act,  1893,  is  applicable.     It  seems, 
therefore,  that,  for  the  transfer  of  chattels  real  vested  in  her 
as   a  trustee,   an    assignment   by    her    husband    would    be 


{to)  Wius.,  Exors.  47,  1742. 

(x)  56  &  57  Vict.  0.  53,  s.  16.  A  *  bare  trustee,'  it  seems,  is  one  who  has  no 
duty  to  perform  beyond  conveying  the  estate  at  the  request  of  the  cestui  que 
trust:  see  Christie  v.  Ovington,  1  Ch.  D.  279;  Morgan  v,  Swansea  Urban 
Sanitary  Autlwrity,  9  Ch.  D.  582  ;  Re  Docicra,  29  Ch.  D.  693,  33  W.  E.  574; 
In  re  Cunninghara  and  Frayling  [1891],  2  Ch.  567. 

iy)  45  &  46  Vict,  c,  75,  s.  24. 

(2)  S.  18. 

(a)  Be  Harlness  and  Allsopp's  Contract  [1896],  2  Ch.  358. 

2  H 
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necessary,  in  respect  of  the  legal  estate  vested  in  him  in  his 
marital  right.  (&) 

Where  a  married  woman  would,  if  single,  be  the  protector 
of  a  settlement  under  the  Fines  and  Recoveries  Act,  she 
and  her  husband  together  are  the  protector ;  unless  she  is 
entitled  for  her  separate  use,  in  which  case  she  alone  is 
protector.  And  she  may  give  her  consent,  as  protector,  in 
the  same  manner  as  if  she  were  a  feme  sole  (c) 


(b)  See  ante,  p.  428. 

(c)  3  &  4  "Will.  IV.,  c.  74,  S8.  24,  45  ;  see  ante,  p.  126. 


CHAPTEK    III. 

INFANTS. 

Alienation  by  Infant. — An  infant — that  is,  a  person  under  General  rule, 
the  age  of  twenty-one  years — cannot,  in  general,  make  any 
effectual  alienation  of  real  or  personal  estate,  as  owner. 

Under  the  Wills  Act,  the  will  of  an  infant,  made  since  the  Will. 
Slst  December  1837,  is  in  every  case  void.(«) 

A  conveyance  inte?'  vivos  of  an  estate  or  interest  in  land  by  Alienation 
an  infant,  as  owner,  is  not  absolutely  void — at  any  rate,  if  it  *"^^''  ^'^^*- 
may  be  for  his  benefit.  But  (except  in  a  few  cases  presently 
mentioned)  it  is  voidable  on  his  part ;  and  it  may  therefore 
be  repudiated  by  him,  on  attaining  fall  age,  or  by  his  suc- 
cessors, if  he  die  under  age,  or  even  of  full  age  but  without 
having  confirmed  the  transaction.  If,  however,  after  attain- 
ing his  full  age,  he  ratify  and  confirm  the  conveyance,  it  will 
be  binding  on  him,  and  persons  claiming  under  him ;  and 
the  ratification  need  not  be  express,  but  may  be  shown  by 
acts — as  by  his  acceptance  of  rent  payable  under  a  lease 
granted  by  him  during  infancy,  or  by  any  other  act  which 
recognises  the  title  of  the  grantee.(&) 

An  exception  to  the  above  rule  has  been  established  by  Exceptions. 

the  Infant  Settlements  Act,  1855,  under  which  a  male  infant  Infants'  settle- 

T        p         1     •    c  meuts,  &.C. 

not  under  the  age  of  twenty  years,  and  a  female  infant  not 

under  the  age  of  seventeen  years,  may,  with  the  sanction  of 

the  Chancery  Division  of  the  High  Court  of  Justice,(c)  make 

(a)  1  Vict.  c.  26,  s.  7.  Prior  to  this  Act  an  infant  might  make  a  will  of 
personal,  though  not  of  real,  estate  :  2  Bl.  Comm.  497  ;  6  Cruise,  t.  38,  ch.  2, 
8.  5. 

(6)  2  Bl.  Comm.  291  ;  Burton.  §§  198,  199  ;  1  Prest.,  Ab9tr.  326  ;  Zouch  v. 
Parsons,  3  Burr.  1794  ;  Maddon  v.  White,  2  T.  R.  159  ;  Martin  v.  GaU, 
A  Ch.  D.  428  ;  He  Jones  [1893],  2  Ch.  461  ;  Hamilton  v.  Hamilton  [1892], 
1  Ch  396 ;  Carter  v.  iiilber  [1892],  2  Ch.  278 ;  Edwards  v.  Carter  [1893] 
A.  C.  360. 

(c)  An  application  for  such  sanction  may  now  be  made  to  a  judge  in 
chambers;  OrJ.  Iv.  r.  2  (10),  Rules  S.C.  1883. 
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a  valid  settlement,  or  contract  for  a  settlement,  of  his  or 
her  property,  or  property  over  which  he  or  she  has  any  power 
of  appointment  (except  a  power  which  is  expressly  declared 
not  to  be  exercisable  by  an  infant),  whether  real  6r  personal, 
and  whether  in  possession  or  in  expectancy.  But  an  appoint- 
ment or  disentailing  assurance,  executed  under  the  Act  by 
an  infant  tenant  in  tail,  becomes  void  if  he  or  she  afterwards 
dies  under  Sigii.(d) 

By  the  custom  of  gavelkind,  moreover,  an  infant  owner 
of  land  subject  to  the  custom,  may  alienate  (but  only  by 
feoffment)  at  the  age  of  fifteen.(e) 

Although  an  alienation  by  an  infant,  as  owner,  is,  in 
under  powers,  general,  Voidable,  he  may  nevertheless  make,  by  instrument 
inter  vivos,  a  valid  appointment  in  exercise  of  a  power  of 
appointment.  As  regards  real  estate^  however,  he  can  appoint 
only  in  exercise  of  a  power  simply  collateral — that  is,  un- 
accompanied by  any  interest  in  himself ;  but  this  restriction 
does  not  extend  to  powers  over  personal  estate. (/) 


Alienation 
of  gavelkind 
I«nd. 


Appointments 


Purchases.  Purchases  by,  and  Contracts  of,  Infants. — A  purchase 

by  an  infant,  or  the  grant  to  him  of  a  lease,  may  be  either 
avoided  or  ratified  by  him,  after  full  age.  And  if  he  die 
during  infancy,  or  after  full  age  but  without  having  agreed 
to  the  purchase,  it  may  be  annulled  by  his  successors.  (^)  But 
rent  paid  by  him,  under  a  lease  of  which  he  has  had  the 
benefit  during  his  infancy,  could  not,  it  seems,  be  recovered 
back  by  him,  on  his  repudiation  of  the  lease.(/i) 

Contracts.  The  contract  of  an  infant  for  a  sale,  or  purchase,  or  other 

transfer  or  acquisition  of  land  is,  like  his  conveyance,  void- 
able on  his  part.  And,  under  the  Infants'  Relief  Act,  1874, 
no  action  is  maintainable  against  a  person,  upon  any  ratifi- 
cation, after  full  age,  of  any  contract  made  by  him  during 


(d)  18  &  19  Vict.  c.  43.  Be  Scott,  Scott  v.  Banbury  [1891],  1  Ch.  298. 
Cnder  this  Act  a  settlement  may  be  made  after  the  marriage  has  taken  place  ; 
Be  Sampson  and  Wall,  25  Ch.  D.  482,  53  L.  J.  Ch.  457  ;  Buchmaster  v. 
Buclcmaster,  36  Ch.  1).  21.    Cf.  Be  Leigh,  Leigh  v.  Leigh,  40  Ch.  D.  290. 

(e)  2  Bl.  Comm.  84 ;  ante,  p.  26 ;  Be  Haskell  and  Goldfinch's  Contract 
[1895],  2  Ch.  525. 

(/)  Sug.,  Pow.  177-8 ;  Be  Cardross's  Settlement,  7  Ch.  D.  728,  47  L.  J.  Ch. 
327  ;  Be  L>'Angibau,  15  Ch.  D.  228,  49  L.  J.  Ch.  756  ;  ante,  p.  219. 
ig)  Sug.,  V.  &  P.  685,  686 ;  see  Lempriere  v.  Lange,  12  Ch.  D.  675. 
(70  See  Valentini  v.  Canali,  24  Q.  B.  J).  166. 
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infancy. (t)  And  though  he  may  recover  damages  in  an 
action  for  breach  of  the  contract,  if  he  adopt  it,  he  cannot 
enforce  specific  performance  of  it  ;  because  the  equitable 
remedy  by  specific  performance  is  not  allowed  where  the 
remedy  is  not  mutual.  (/) 

Special  Powers  of  Trustees  for  Infants. — In  limitations  Umler  settle- 
of  land  for  the  benefit  of  infants,  express  powers  of  aliena-  ^"^^^^  ^ 
tion,  management,  &c.,  of  the  land,   have  commonly  been 
given  to  trustees.      Various  powers  for  such  purposes  have, 
however,  been  created  by  modern  statutes. 

•   Thus,  the  Conveyancing  and  Law  of  Property  Act,  1881,(^')  Management, 
gives  to  certain  trustees  various  powers  over  land  to  which  ^^^  under  ** 
an  infant  (who,  if  a  woman,  is  unmarried)  is  beneficially  Conveyancing 
entitled  in  possession, (Z)  under  an  instrument  coming  into      ' 
operation  since  the  31st  December  1881  ;  so  far  as  a  con- 
trary intention  is  not  expressed  in  the  instrument.      The 
persons  having  these  powers  are  the  trustees  appointed  for 
the  purpose  by  the  settlement ;  or,  if  none  are  so  appointed, 
then  the  persons  who,  under  the  settlement,  are  trustees  with 
power  of  selling  the  settled  land,  or  of  consenting  to  the 
exercise  of  such  a  power  ;  or,  if  there  are  no  such  persons, 
then  trustees  appointed  for  the  purpose  by  the  Court,  on 
the  application  of  the  infant's  guardian  or  next  friend.    The 
trustees  may  enter  into,  and  continue  in,  possession  of  the 
land ;  and,  in  such  case,  they  are  to  manage  the  land,  and 
are  empowered  to  cut  timber  or  underwood  for  sale,  repairs, 
&c. ;  to  erect,  pull  down,  or  repair  buildings  ;  to  continue  the 
working  of  mines ;  and  to  exercise  other  powers  of  manage- 
ment— so  that  they  do  not  commit  waste,  where  the  infant 
is  impeachable  for  waste,  and  cut  timber  only  where  he  could 
do  so  if  of  full  age.     They  are  also  empowered  to  apply,  at 
discretion,  any  income  of  the  land  for  the  infant's  main- 
tenance, education,  or  benefit ;  and  are  to  invest  the  residue' 
of  such  income  in  securities  authorised  by  the  settlement,  or 


(i)  37  &  38  Vicl.  c.  62. 

(j)  Pollock,   Contracts,  c.    2    pt.  1  ;  Lumhy  \.  Eavenscroft    1892],  1  Q.  B. 

ms. 

(k)  44  &  45  Vict.  c.  41. 
(0  See  8.  2  (iii.). 
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by  lav7  ;(??i)  and  are  to  accumulate  the  income  of  the  invest- 
ments, and  to  hold  the  fund  in  trust  for  the  infant,  if  he  or 
she  attains  the  age' of  twenty-one  years,  or,  being  a  woman, 
marries,  and,  in  the  latter  case,  in  trust  for  her  separate  use 
— or,  in  case  of  the  infant's  death  under  age  (and  if  a  woman, 
without  having  been  married),  then  in  trust  for  the  infant's 
personal  representatives,  as  personal  estate  of  the  infant ; 
except  where  the  infant's  interest  in  the  land  is  limited,  as 
mentioned  in  the  Act,  and  trusts  are  declared  of  the  accumu- 
lated fund,  and  then  upon  such  trusts. (?i) 

The  same  Act  also  provides,  more  generally,  that  where 
any  property  is  held  by  trustee8(o)  in  trust  for  an  infant, 
either  for  life,  or  for  any  greater  interest,  and  whether  abso- 
lutely, or  contingently  on  his  attaining  twenty-one  years  or 
on  the  occurrence  of  any  event  before  his  attaining  that  age, 
the  trustees  may  (subject  to  any  expression  of  a  contrary(j^) 
intention  in  the  instrument  under  which  the  infant's  interest 
arises),  at  their  sole  discretion,  pay  or  apply,  for  or  towards 
the  infant's  maintenance,  education,  or  benefit,  the  whole  or 
part  of  the  income  of  such  property,  whether  there  is  any 
other  fund  applicable  to  the  same  purpose,  or  any  person 
bound  by  law  to  provide  for  the  infant's  maintenance  or 
education,  or  not ;  and  that  the  trustees  shall  accumulate  the 
residue  of  the  income,  and  hold  the  accumulations  for  the 
benefit  of  the  person  who  ultimately  becomes  entitled  (j) 
to  the  property  from  which  the  same  arise — subject  to  a 
power  to  apply  the  accumulations  as  income.  It  has  been 
held  that  the  income,  of  property  to  which  an  infant  is 
entitled  contingently  on  his  attaining  twenty-one,  cannot  be 
applied  for  his  maintenance  under  this  enactment,  unless^ 
apart  from  the  Act,  the  infant,  on  the  vesting  of  the  pro- 
perty, would  be  entitled  to  the  accumulations  of  intermediate- 
income,  (r) 


(m)  As  to  these,  see  ante,  p.  192.  (w)  S.  42. 

(o)  An  executor  maybe  a  irustee  within  the  meaning  of  this  enactment,  Be 
Smith,  Henderson.Roe  v.  IJitchins,  42  Ch.  T>.  302,  58  L.  J.  Ch.  860,  61  L.  T. 
363,  37  W.  R.  705. 

ip)  In  re  Thatcher's  Trusts,  26  Ch,  D.  426,  53  L.  J.  Ch.  1050. 

(q)  In  re  BucJdey's  Estate,  22  Ch.  D,  583,  52  L.  J.  CIi.  439  ;  Be  Humphreys, 
Humphreys  v.  Levett  [1893],  3  Ch.  1  ;  Re  Wells,  Wells  v.  Wells,  43  Cli.  D. 
281. 

{r)  See  Be  JudUn's  Trusts,  25  Ch.  D,  743,  53  L.  J.  Ch.  490,  50  L.  T.  200 ; 
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For  the  purposes  of  the  Settled  Estates  Act,  1877,  the  Infants'  lands 
guardian  of  an  infant  may  act  on  his  behalf. (s)     The  provi-  Estates  Act 
sions  of  this  Act  are,  by  the  Conveyancing  and  Law  of  Pro-  1877. 
perty  Act,  1881,  in  eJBFect,  extended  to  estates  in  fee  simple, 
and  leaseholds  at  rents,  belonging  to  infants.(^)"    But  these 
enactments  are,  to  a  great  extent,  superseded  by  the  follow- 
ing provisions  of  the  Settled  Land  Act,  1882.(ii) 

The  Act  last  mentioned  provides  that  where  a  person  seised  Infants'  land* 
of,  or  entitled  in  possession  to,  land,  in  his  own  right,  is  an  in-  j^anTAets  ^ 
fant,  the  land  is,  for  the  purposes  of  the  Act,  settled  land,  and 
the  infant  is  to  be  deemed  tenant  for  life  thereof. (?;)  Hence, 
as  regards  lands  of  infants,  the  Settled  Land  Acts,  1882  to 
1890,  apply  not  only  to  estates  for  life,  but  also  to  any  other 
estates  (whether  the  fee  simple  or  less),  to  which  infants  may 
be  entitled  in  possession.  The  powers  of  a  tenant  for  life, 
under  the  Acts,  are  exercisable  on  behalf  of  an  infant  by  the 
trustees  of  the  settlement,  and  if  there  are  none,  then  by  a 
person,  and  in  manner,  directed  by  order  of  the  Court,  on  the 
application  of  the  infant's  guardian  or  next  friend. (ly)  It 
seems,  however,  that,  since  an  infant's  land  is,  in  every  case, 
settled  land  within  the  Acts,  the  Court,  under  its  power  to 
appoint  trustees  of  the  settlement  for  the  purposes  of  the 
Acts,(a.')  may  appoint  such  trustees  of  the  infant's  land", 
whether  it  be  actually  settled  or  not ;  and  that  the  trustees 
so  appointed  can,  as  trustees  of  the  settlement  under  the 
foregoing  provision,  exercise  on  behalf  of  the  infant  any  of 
the  powers  given  by  the  Acts,  and  give  discharges  for  moneys 
arising  by  the  exercise  of  such  powers.(2/) 

Acts  required  to  be  done  under  the  Partition  Acts,  1868  infants'  land 
and   1876,  may  be  done  on  behalf  of  an  infant  by  his  next  ^"1^^  ^^l' 
friend  or  guardian.(^)     And  provision  has  been  made,  by  Copyhold  Acts, 
statute,  for  the  admittance  of   infants   to   copyhold  estates, 

Be  Dickson,  29  Ch.  D.  331,  54  L.  J.  Ch,  nlO,  52  L.  T.  707  ;  Re  Holfonl, 
Holford  V.  Holford  [1894],  3  Ch.  30;  Re  Clements,  Clements  v.  Pearsall 
[1894],  1  Cb.  665;  Rn  Woodin,  Woodin  v.  Glass  [1895],  2  Ch.  309;  Re 
Jeffery,  Arnold  v.  Burl  [1895],  2  Ch.  577. 

(«)  40  &  41  Vict.  c.  18,  8.  49.  {«)  44  &  45  Vict.  c.  41,  s.  41, 

(m)  45  &  46  Vict.  c.  38.  {v)  S.  59.  («')  S.  60. 

(aj)  See  s.  38,  and  ante,  p.  84. 

{y)  Re  Countess  of  Dudley's  Contract,  35  Ch.  D.  338,  56  L.  J.  Ch.  478, 
35  W.  11.  492. 

{z)  39  &  40  Vict.  c.  17,  s   6. 
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lufants'  land 
not  otherwise 
alienable. 


No  conversion 
of  infants'  pro- 
perty. 


either  in  person  or  by  their  guardians  or  attorney s.(a)  And 
by  the  Copyhold  Act,  189  i,  the  guardian  of  an  infant  lord 
of  a  manor  or  tenant  or  owner  of  land,  or  (if  he  have  no 
guardian)  a  person  appointed  by  the  Board  of  Agriculture, 
may  act  on  behalf  of  such  infant,  in  proceedings  under  that 
Act.(J) 

In  the  absence  of  an  express  authority  by  deed,  will,  or 
statute,  neither  the  trustee  of  an  infant's  land,  nor  his 
guardian,  has  any  power  of  alienation  of  the  land ;  except 
that  the  guardian  may  make  leases  to  continue  in  force 
during  the  infant's  minority  (c)  And  the  Court  has  no 
jurisdiction  to  authorise  any  such  alienation,  on  the  mere 
ground  that  it  would  be  beneficial  to  the  infant  ;(<?)  except 
that,  under  special  circumstances,  the  Court  may  authorise 
a  mortgage  of  an  infant's  estate,  to  raise  money  for  the  costs 
of  necessary  repairs,  (c) 

In  equity,  as  a  general  rule,  a  sale  of  an  infant's  real  estate 
does  not  effect  a  conversion,  as  between  his  heir-at-law  and 
his  personal  representatives  ;  but  the  money  retains  the 
character  of  real  estate. (/)  It  seems,  however,  that  this  is 
not  the  case,  where  the  sale  is  made  by  order  of  the  Court  for 
the  infant's  benefit. (^) 


Tmstee  or 
executor. 


Infant  as  Trustee,  &c. — An  infant  is  deemed,  on  account 
of  his  disabilities,  an  unsuitable  person  to  fill  the  oflSce  of 


(a)  11  Geo.  IV.  &  I  Will.  IV.,  c.  65,  ss.  3-8.  By  this  Act,  if  the  fines  on 
admittance  of  an  infant  are  not  paid,  the  I<  rd  may  take  the  rents  and  profits  to 
satisfy  the  same  ;  but  no  forfiiture  is  to  be  incurred  by  an  infant  for  not  claim- 
ing admittance,  or  non-payment  of  fines  :  ss.  0,  9. 

(b)  57  &  58  Vict.  c.  46,  s.  45. 

(c)  Burton,  §  202  ;  Bacon,  Abr.  Leases,  1-9. 

(d)  Marquis  Camden  v.  Murray,  16  Ch.  D.  161,  50  L.  J.  Ch.  282,  43  L.  T. 
661,  29  W.  R.  190  ;  He  Hamilton,  31  Ch.  D.  291,  55  L.  J.  Ch.  282,  53  L.  T. 
840,  34  W.  R.  203. 

(e)  In  re  Jackson,  21  Ch.  D.  786  ;  In  re  Ilovsehold,  27  Ch.  D.  553,  54  L.  J. 
Ch.  157  ;  Conway  v.  Fenton,  40  Ch.  D.  512  ;  Ee  l)e  Tefisier's  Settled  Estates 
[18931  1  Ch.  153. 

(/)  Lpwin,  159,  1100;  Ware  v.  Polliill,  11  Ves.  257,  278;  notes  to 
Fletcher  v.  Ashburner,  1  Bro.  C.  C.  497,  S.C.  and  notes,  1  J^ad.  Cas.  Eq.  968  ; 
Foster  v.  Foster,  1  Ch.  D.  588,  45  L.  J.  Ch.  301,  24  W.  R.  185  (sale  under 
Partition  Act,  1868)  ;  Kd'and  v.  Fulfard,  6  Ch.  D.  491,  47  L.  J.  Ch.  94  (sale 
tinder  Lands  Clauses  Consolidation  Act,  1845) ;  see  Mordaunt  v.  Bemoell,  19 
Ch.  D.  302,  51  L.  J.  Ch.  247,  30  W.  R.  227. 

{g)  Steed  v.  Preece,  L.  R.  18  Eq.  192,  43  L.  .J.  Ch.  087  ;  A  mold  v.  Dixon, 
T..  R.  19  Eq.  113,  23  W.  R.  314. 


INFANTS.  489 

trustee ;  and,  if  appointed,  the  Court  will  remove  him  from 
the  tru8teeship.(/i)  Under  the  Trustee  Act,  1893,(t)  the 
Court  may,  by  order,  vest  in  any  person  land  held  by  an 
in&nt  upon  trust,  or  by  way  of  mortgage,  or  discharge  or 
release  land  from  any  contingent  right  to  which  an  infant  is 
so  entitled.  If  an  infant  be  appointed  sole  executor,  adminis- 
tration of  the  estate  is  granted  to  some  person  on  his  behalf, 
during  his  minority.  (/) 

Under  the  Fines  and  Recoveries  Act,  where  the  person  infant  pro- 
entitled  to  be  protector  of  a  settlement  under  the  Act,  and  t«ctor  of  settle- 
not  being  the  owner  of  a  prior  estate  under  the  settlement, 
is  an  infant,  the  Chancery  Division  of  the   High  Court  of 
Justice  is  protector  in  his  place.      Otherwise,  no  provision  is 
made  for  the  case  where  the  protector  is  an  infant.(A') 

Effect  of  Infancy  in  Other  Cases. — An  infant  cannot  Infant  cannot 
be  a  bankrupt;  nor  can  an  adjudication  of  bankruptcy  be   ^  °^^''*°P  • 
made  in  respect  of  a  debt  contracted  during  the  debtor's 
infancy.(Z) 

The  effect  of    infancy,   as  regards  the  operation  of  the  Statutes  of 
Statutes  of    Limitation  and    the  law  of    prescription,    has  pr^cription. 
already  been  mentioned.(w) 

(A)  Lewin,  36,  1165. 

(i)  56  &  57  Vict.  c.  53,  ss.  26,  28  :  see  ante,  pp.  190,  410.  By  a  vesting 
order  under  the  Act,  the  estate  of  an  infant  tenant  in  tail  may  be  barred :  Re 
Uojitagu,  Faher  v.  21ontagu,  [1896]  1  Ch.  549. 

0')  1  Wms.,  Exors.  184,  185. 

(A-)  3  &  4  Will.  IV.,  c.  74,  s.  33  ;  Sug.,  R.  P.  Stat.  220.     See  ante,  p.  126. 

(Z)  See  Ex  parte  Jones,  18  Cb.  D.  109,  50  L.  J.  Ch.  G73,  44  L.  T.  588, 
2  W.  R.  747,  overruling  Ex  parte  Lyndi,  2  Ch.  D.  227  ;  Ex  parte  Kibble, 
L.  E.  10  Ch.  373,  23  W.  R.  433. 

.[m)  See  ante,  pp.  441,  450. 


CHAPTER    IV. 

PERSONS  OF  UNSOUND   MIND. 

Presumed  till    Presumption  of  Sanity. — A  person  is  presumed  to  be  of 

shown'^^  sound  mind,  until  the  contrary  appears;  and  the  burden  of 

proving    his    insanity   rests   on   any  person  who    seeks  to 

impeach,  on  that  ground,  a  transaction  to  which  he  was  a 

party. 


Alienations  and 
contracts  are 
void  or  void- 
able. 


Insanity  as  Affecting  Alienations,  &c. — The  will  of  a 
person  of  unsound  mind  is  void,  unless  it  be  made  in  a  lucid 
interval. (a)  His  conveyance  inter  vivos  is,  it  seems,  void,  if 
the  alienee  be  a  volunteer,  and  is  voidable  if  he  be  a  pur- 
chaser with  notice  of  the  insanity. (6)  But  if  it  be  made  in 
favour  of  a  purchaser  for  valuable  consideration,  without  notice 
of  the  insanity,  it  seems  that  it  is  valid  ;  since  it  has  been  held 
that  the  contract  of  an  insane  person,  whether  it  be  executed 
or  executory,  is  binding  on  him,  unless  it  can  be  shown  that, 
at  the  time  when  the  contract  was  made,  his  insanity  was 
known  to  the  person  with  whom  he  made  the  contract. (c) 


Powers  of 
committee  or 
other  author- 
ized person. 


Alienations,  &c.,  on  Lunatic's  Behalf. — ^By  the  Lunacy 
Act,  1890,(^)  which  consolidates  the  principal  statutes  re- 
specting lunatics,  various  powers,  exercisable  by  order  of  the 
Judge  in  Lunacy,  are  given  to  the  committee  of  the  estate  of 
a  lunatic  so  found  by  inquisition,  and  to  such  person  as  the 
judge  may  appoint  for  the  purpose,  in  the  case  of  a  lunatic 


(a).  2  Bl.  Comm.  497  ;  1  Wms.,  Exors.  14,  16. 

(6)  1  Dart,  V.  &  P.  6  ;  Elliott  v.  Jnce,  7  D.  M.  &  G.  475  ;  Manning  v.  Gill, 
L.  .7.  K.  13  Eq.  485.  Conveyances  by  fine  and  recovery,  or  by  leoffment  prior  to 
the  stat.  8  &  y  Vict.  c.  106,  were  exceptions  to  this  rule  :  Burton,  §§  195,  196. 

(c)  Imperial  Loan  Co.  v.  Stone  [1892],  1  Q.  B.  599  ;  and  see  Price  v. 
Berrimjton,  ?,  .Mac.'&  G.  486.  {d)  53  &  .54  Vict.  c.  5. 
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not  SO  found  by  inquisition. (e)  These  include  the  following 
powers :  to  sell,  or  make  exchange  or  partition  of,  any  of  the 
lunatic's  property ;  to  grant  leases  of  any  property  of  the 
lunatic  for  building,  agricultural,  or  other  purposes,  includ- 
ing leases  of  minerals,  whether  previously  worked  or  not,  and 
with  or  without  the  surface  ;  to  surrender  any  lease,  and  accept 
a  new  lease  ;  to  accept  a  surrender  of  any  lease,  and  grant  a 
new  lease — leases  granted  or  accepted  under  these  powers 
being  for  such  lives  or  such  terms  of  years,  and  at  such  rent, 
&c.,  as  the  judge  approves  ;  to  execute  any  leasing  power, 
where  the  lunatic  has  a  limited  estate  only  in  the  property 
over  which  the  power  extends;  to  perform  any  contract 
relating  to  the  property  of  the  lunatic,  entered  into  by  him 
before  his  lunacy ;  to  surrender,  assign,  or  otherwise  dispose 
of,  with  or  without  consideration,  any  onerous  property  be- 
longing to  the  lunatic ;  and  to  exercise  any  power  vested  in 
the  lunatic  for  his  own  benefit,  or  in  the  character  of  a 
trustee  or  guardian  (/).  The  Act  also  provides  for  the  ad- 
mittance of  the  lunatic  to  copyholds,  by  his  committee,  or  by 
an  attorney  appointed  by  the  lord  of  the  manor.f^r) 

The  committee  of  a  lunatic  may  act  on  his  behalf  for  the  Other  statu- 
purposes  of  the  Settled  Estates  Act,  1^11  .{h)  and  (if  ^0^^^?^^^°^ 
authorised  by  order  in  lunacy)  for  the  purposes  of  the  Parti- 
tion Acts,  1868  and  1876.(1;)  And,  by  the  Settled  Land 
Act,  1882,  the  committee  of  a  lunatic  tenant  for  life  or 
person  having  the  powers  of  a  tenant  for  life,  under  the 
Act,  may,  in  his  name,  and  on  his  behalf,  under  an  order 
in  lunacy  made  on  the  petition  of  any  person  interested  in 
the  settled  land  or  of  the  committee,  exercise  the  powers 
of  a  tenant  for  life  under  the  Settled  Land  Acts,  1882  to 
1890.(y)  Lunatic's 

-    As  a  general  rule,  the  conversion  of  a  lunatic's  real  or  ^^****  P°*  , 

°                         '  deemed  to  be 
converted. 

(«)  S.  116,  amended  by  54  &  55  Vict.  c.  65  (Lunacy  Act,  1891),  ss.  27  (4) 
28.  As  to  the  persons  by  whom  the  jurisdiction  of  the  judge  in  Lunacy  is 
exercisable,  see  s.  108  of  ihe  Act  of  1890,  and  s.  27  (1)  of  the  Act  of  1891. 
Special  powers  of  dealing  with  estates  of  lunatics  under  £200  in  value  are 
given  to  County  Court  Judges  :  see  s.  152  of  the  Act  of  1890. 

(/)  Ss.   120,  121,  124,  128,  129. 

(gr)  S.  125.  As  to  the  lord's  power  to  enter  on  the  land  for  recovery  of  the 
fine  on  admittance,  see  s.  126. 

{h)  40  &  41  Vict.  c.   18,  8.  49.  (i)  39  &  40  Vict.  c.   17,  s.  6. 

(j)  45  &  46  Vict.  c.  38,  s.  62. 
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Lunacy  Act, 
1890,  hereon. 


Bankruptcy 
of  lunatic. 


Statutes  of 
Limitation  and 
prescription. 

Lunatic 
trustee  or 
mortgagee. 


Lunatic 
executor, 

administrator, 
or  protector  of 
settlement. 


personal  estate  does  not  deprive  his  heir-at-law,  or  personal 
representatives,  of  any  interest  to  which  he  or  they  would 
have  been  entitled  if  the  conversion  had  not  been  made.(/i;) 
And  the  Lunacy  Act,  1890,  contains  an  express  enactment  to 
this  effect,  as  regards  moneys  arising  from  any  sale,  mortgage, 
or  other  disposition  under  the  Act.  The  Act  also  provides 
that  moneys  received  for  equality  of  partition  or  exchange,  or 
under  a  lease  of  unopened  mines,  and  fines,  &c.,  on  the  grant 
or  renewal  of  a  lease,  shall,  where  the  subject  of  the  parti- 
tion, exchange,  or  lease  was  real  estate,  be  considered  as  real 
estate;  except  that  fines,  &c.,  on  the  grant  or  renewal  of 
leases  of  property  of  which  the  lunatic  was  tenant  for  life, 
are  to  be  considered  personal  estate. (^) 

The  committee  of  a  lunatic  may,  by  leave  of  the  judge, 
take  proceedings,  or  give  any  necessary  consent,  to  have  the 
lunatic  made  a  bankrupt  (??i) 

The  effect  of  insanity,  as  regards  the  operation  of  the 
Statutes  of  Limitation  and  the  law  of  prescription,  has 
already  been  mentioned.(7i) 

The  Lunacy  Act,  1890,  contains  provisions  for  the  vesting 
of  lands  held  by  a  lunatic  or  person  of  unsound  mind,  as 
trustee  or  mortgagee,  in  any  other  person  or  persons,  and  the 
appointment,  in  such  case,  of  new  trustees,  by  order  of  the 
judge  in  lunacy. (o) 

If  a  person  appointed  executor  or  administrator  be  or 
become  of  unsound  mind,  the  administration  will  be  com- 
mitted by  the  Court  to  another  person. (p)  By  the  Fines 
and  Recoveries  Act,  where  a  protector  of  a  settlement  is  an 
idiot  or  lunatic,  or  of  unsound  mind,  the  Lord  Chancellor, 
or  other  person  entrusted  with  the  care  of  lunatics,  is  pro- 
tector, (g-) 


(k)  Lewin,  1095,  et  seq.  Be  Earlier,  17  Ch.  D.  241 ;  Be  Mary  Smith,  L.  E.. 
10  Ch.  79,  23  W.  R.  297.  And  where  copyhold  land  of  a  lunatic  is  enfranchised, 
it  vrill  be,  in  equity,  subject  to  any  customary  mode  of  descent  to  which  it  was 
subject  before  the  enfranchisement :  Be  Byder,  20  Ch.  D.  514. 

(Z)  53  &  54  Vict.  c.  5,  s.  123. 

(m)  Ex  parte  Cahen,  10  Ch.  D.  183;  Be  Lee,  23  Ch.  1).  216,  31  W.  R. 
802  ;  Be  James,  12  Q.  B.  D.  332,  53  L.  J.  C.  L.  575 ;  and  see  46  &  47  Vict, 
c.  52  (Bankruptcy  Act,  1883),  s.  148. 

(n)  See  ante,  pp.  441,  450.  (o)  53  &  54  Vict.  c.  5,  ss.  135,  140,  141. 

(p)  Wms.,  Exors.  441.  (q)  3  &  4  Will.  IV.,  c.  74,  s.  33. 


CHAPTER  V. 
FELOXS. 

Disabilities. — Prior  to  the  Forfeiture  Act,  1870,  by  which  Law  prior  to 
forfeiture  and  escheat  for  treason  and  felony  were  abolished,(ff)  "^^     ^^^^" 
a  person  attainted  of  treason  or  felony  could  not   alienate 
any  estate  vested  in  him,  so  as  to  defeat  the  right  of  the 
Crown,    or    lord   of  the   fee,    to   enforce   the   forfeiture   or 
escheat.  (&) 

By  the  above  Act,  no  action  for  the  recovery  of  any  pro-  Cnder  the  Act. 
perty,  debt,  or  damages  can  be  brought  by  a  convict — which 
term,  in  the  Act,  means  a  person  against  whom  judgment 
of  death  or  penal  servitude  has  been  pronounced,  on  a  charge 
of  treason  or  felony — so  long  as  he  is  subject  to  the  operation 
of  the  Act,  that  is,  after  his  sentence,  and  until  the  com- 
pletion of  his  punishment, or  his  pardon,  death,  or  bankruptcy; 
and  a  convict  is  incapable,  during  such  time,  of  alienating  or 
charging  any  property,  or  of  making  any  contract,  except 
when  he  is  lawfully  at  large  under  any  licence. (c) 

It  seems  that  this  Act  does  not  disable  traitors  or  felons  Felon  may 
from  disposing  of  real  or  personal  estate  by  will.    Their  wills  ^y  °^^^  ^^ 
were  valid  before  the  Act  ;  though  they  could  not  take  effect 
as  against  the  right  of  escheat  or  forfeit ure.(c?) 

A  person  is  not,  it  seems,  disabled  by  conviction  for  felony  Felon  executor, 
from  being  executor  of  a  will,  or  administrator  under  an  ^ttie'^en\°^  ° 
intestacy(e) ;  or  from  being  the  protector  of  a  settlement, 
under  the  Fines  and  Recoveries  Act.(/) 


(a)  33  &  34  Vict.  c.  23,  ante,  p.  463, 
(6)  4  Cruise,  t.  32,  cL  2,  s.  40. 

(c)  33  &  34  Vict.  c.  23,  ea.  5-8,  30. 

(d)  See  1  Wms.,  Exors.  59,  60.  (.?)  1  Wms.,  Exors.  186. 
(/)  3  &  4  Wm.  IV.,  c.  74;  see  s.  33  ;  ante,  p.  126. 
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His  duties  and       Administrator  of    Felon's    Property. — The    Forfeitare 
pow  IS.  ^^^^  1870,  provides  for  the  appointment  by  the  Crown  of  an 

administrator  of  the  convict's  property ;  in  whom  vests  all 
the  real  and  personal  estate  of  the  convict — except  property 
acquired  by  him  when  he  is  lawfully  at  large  under  any 
licence,(^)  and  except,  also,  property  vested  in  him  as  a 
trustee  or  mortgagee — which  (under  the  Trustee  Act,  1893) 
remains  vested  in  him,  notwithstanding  his  conviction. (7i) 
The  administrator  has  absolute  power  to  let,  mortgage,  sell, 
convey,  and  transfer  any  part  of  the  convict's  property  ;  and 
out  of  such  property  to  pay  his  debts,  &c.,  and  to  make 
allowances  for  the  support  of  his  family,  or  of  the  convict 
himself  when  lawfully  at  large  under  any  licence.  Subject 
to  the  exercise  of  these  powers,  the  convict's  property  is  to 
be  held  in  trust  by  the  administrator,  and  the  income  there- 
of is  to  be  invested  as  he  may  think  proper,  for  the  use  and 
benefit  of  the  convict  or  his  successors — in  whom  it  is  to  re- 
vest on  the  convict  ceasing  to  be  subject  to  the  Act ;  and  to 
whom  the  administrator  is  liable  to  account  in  that  event.(t) 
The  Act  also  provides  that  judgments  or  orders  of  Court 
against  the  convict,  for  payment  of  money,  may  be  executed 
against  his  property.^;') 

Hia  duties  and       Curator  of  Felon's  Property. — Provision  is  also  made  by 
powers.  ^jjQ  ^Qjj  Qf  1870  for  the  appointment,  by  justices  of  the  peace, 

of  an  interim  curator  of  the  convict's  property,  to  act  until 
the  appointment  of  an  administrator — such  curator  being 
empowered  to  take  and  recover  possession  of  the  convict's 
property ;  and  to  make  allowances  thereout  for  the  support 
of  his  family ;  and  to  sell,  with  the  authority  of  the  justices 
or  a  court  of  competent  j  arisdiction,  any  personal  property  of 
the  convict ;  and  being  accountable  as  an  administrator 
under  the  Act.  (A;) 

(g)  Sa.  9,  10,  30. 

{h)  56  &  57  Vict.  c.  53,  s.  48.     As  to  appointment  of  a  new  trustee  by  the 
Court,  and  vesting  order  in  such  cases,  see  s.  25,  and  ante,  pp.  190,  410. 

(i)  Ss.  12,  14,  16,  18,  29. 

(j)  S.  27.     As  to  an  adjudication  of  bankruptcy  agiinst  a  felon,  see  Ex  parte 
Graves,  19  Ch.  D.  1,  51  L.  J.  Ch.  1,  45  L.  T.  397,  30  W.  R.  51. 

{Ji)  Ss.  21-25,  29. 


CHAPTER  VI. 

CORPORATIOXS. 

Definitions. — Corporations,  or  artificial  persons  created  by  Corporation 
law,  are  either  aggregate  or  sole.  A  '  corporation  aggregate  '  ^ss'^sate. 
consists  of  a  number  of  individuals  united  together  into  one 
society  ;  its  existence  being  maintained  in  perpetuity,  by  the 
succession  of  new  members  in  the  place  of  those  who  die,  or 
who  are  otherwise  removed. (a)  Such  corporations  are  of 
various  kinds,  with  reference  to  the  purposes  for  which  they 
are  formed.  They  include  municipal  corporations  (consisting 
of  the  mayor  and  commonalty  of  a  town),  joint-stock  com- 
panies, trading  guilds,  universities,  colleges,  deans  and 
chapters  of  cathedral  churches,  hospitals,  &c.  A  '  corpora-  Corporation 
tion  sole '  consists  of  an  individnal,  as  holder  of  a  particular 
office,  and  his  successors  in  the  office ;  who  are  incorporated 
by  law  in  order  to  give  them  certain  legal  capacities,  parti- 
cularly that  of  perpetuity.  In  this  sense,  the  king  or  queen 
is  a  sole  corporation ;  and  every  bishop,  rector,  or  vicar  is  a 
sole  corporation. (6) 

Creation  of  Corporations. — A  corporation  may  be  created  Modes  of. 
by  special  Act  of  Parliament ;  or  by  its  registration  as  a  joint- 
stock  company  under  the  Companies  Act,  1862  to   1893(c) 
The  Crown,  also,  may,  by  letters  patent,  grant  a  charter  of 
incorporation.((f)     A  corporation  may  also  exist,  at  common 

(a)  1  Bl.  Comm.  469.  (b)  Ibid. 

(c)  25  &  26  A'ict.  c.  89,  &c.  As  to  the  earlier  statutes  respecting  tlie  registration 
of  joint-stock  companies,  see  Smith,  Merc.  Law,  bk.  1,  c.  3,  s.  1. 

{d)  1  Bl.  Comm.  472,  473.  It  seems  that  a  grant  by  the  Crown  of  &  profit  & 
prendre  out  of  Crown  lands,  to  the  inhabitants  of  a  parish,  constitutes  the  in- 
nabitants  a  corporation,  as  to  the  grant :  Chilton  v.  Corporation  of  London, 
7  Ch.  D,  735,  47  L.  J.  Ch.  433,  38  L.  T.  498,  26  W.  K.  474,  627  ;  Lord  Bivers 
T.  Adami,  3  Ex.  D.  361,  48  L.  J.  C.  L.  47. 
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law,  by  implied  consent  of  tlie  Crown  ;  to  which  origin  are 
to  be  referred  all  ecclesiastical  corporations  sole,  as  well  as 
various  corporations  by  prescription — as  the  Corporation  of 
the  City  of  London,  and  many  others.(e) 

How  made.  Contracts  of  Corporations. — By  the  common  law,  the 

contracts  of  a  corporation  aggregate  must,  in  general,  be 
made  in  writing,  under  the  common  seal  of  the  corpora- 
tion ;(/)  except  as  regards  matters  of  small  importance,  and 
the  ordinary  contracts  of  trading  corporations.  To  this  rule, 
however,  various  exceptions  have  been  made,  as  respects  the 
contracts  of  joint-stock  companies,  by  the  statutes  under 
which  such  companies  are  incorporated. (^) 


Alienation  in 

mortmain 

defined. 


Early  prohibi- 
tions of. 


Acquisition  of  Land  by  Corporations. — Mortmain. — 
Corporations  may  purchase  lands ;  but  their  capacity  to  hold 
land  is  restricted  by  the  law  relating  to  alienations  in  mort- 
main. '  Alienation  in  mortmain,'  in  the  proper  sense  of  the- 
term,  is  an  alienation  of  lands  or  tenements  to  any  corpora- 
tion, whether  aggregate  or  sole.(A)  In  early  times,  the 
holding  of  land  by  a  corporation  was  prejudicial  to  the  lord 
of  whom  the  land  was  held ;  since  he  thereby  lost  the 
possibility  of  escheat  and  other  incidents  of  tenure,  to  which 
the  land  would  have  been  subject  in  the  hands  of  a  private 
person.  A  statute  of  Edward  I.  and  subsequent  statutes(i) 
(which,  though  aimed  chiefly  at  ecclesiastical  bodies,  applied 
to  corporations  generally)  therefore  imposed  restraints  on 
alienations  in  mortmain.  Under  these  statutes,  an  alienation 
of  land  to  a  corporation  was  a  cause  of  forfeiture  of  the  land 
to  the  lord  of  the  fee,  unless  the  Crown  had  granted  a  licence 
to  the  corporation  to  take  the  land  ;  and,  when  the  land  was 


(e)  1  Bl.  Comm.  472  ;  see  Re  the  Company  or  Fraternity  of  Free  Fishermen 
o/Faversham,  36  Ch.  D.  329. 

(/)  1  Bl.  Comm.  475.  As  to  execution  of  a  deed  by  a  corporation  aggregate, 
see  ante,  p.  361,  note  (r). 

(^)  Pollock,  Contracts,  c.  2  ;  1  Lindley  on  Companies,  bk.  2,  ch.  4,  s.  2. 
As  to  contracts  of  companies  formed  under  the  Companies  Acts,  1862  to  1893, 
see  the  Companies  Act,  1867  (30  &  31  Vict.  c.  131),  s.  37. 

(A)  2  Bl.  Comm.  268.  As  to  the  use  of  the  term  '  mortmain,'  in  connection 
with  gifts  to  charitable  uses,  see  ante,  p.  334. 

(i)  7  Ed.  1,  Stat.  2,  c.  13  {de  rellgiosi») ;  13  Ed.  1,  c.  32  ;  15  Rich.  2,  c.  5  ; 
23  Hen.  VIII.,  c,  ly. 
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held  of  a  mesne  lord,  his  licence,  also,  was  required  for  the 
parposef/) — though  the  last  requirement  was  subsequently 
removed,  by  statute. (A-) 

The  law  as  to  alienation  in  mortmain  is  now  contained  in  Mortmain  and 
the  Mortmain  and  Charitable  Uses  Act,  1888,(/)  which  ^^^^^*J^'« 
enacts,  in  effect,  that,  if  any  land — which  here  includes  tene-  1888. 
ments  and  hereditaments,  corporeal  or  incorporeal,  of  any 
tenure(?n.) — shall  be  assured  to,  or  for  the  benefit  of,  or  shall 
be  acquired  by  or  on  behalf  of,  any  corporation,  in  mort- 
main, otherwise  than  under  the  authority  of  a  licence  from 
the  Crown,  or  of  a  statute  for  the  time  being  in  force,  the 
land  shall  be  forfeited  to  the  Crown  from  the  date  of  the 
assurance,  and  the  Crown  may  enter  upon,  and  hold,  the 
land  accordingly.  The  Act,  however,  provides  that  if  the 
land  is  held  directly  of  a  mesne  lord,  he  may  enter  within 
twelve  months  from  the  date  of  the  assurance  ;  and  that  if 
the  land  is  held  of  more  than  one  mesne  lord  in  gradation 
under  the  Crown,  the  superior  of  the  mesne  lords  may  enter 
on  the  land  at  any  time  within  six  months  after  the  time  at 
which  the  right  of  the  inferior  lord  to  enter  expires ;  and 
that  if  the  right  of  entry  under  the  Act  is  exercised  by  or  on 
behalf  of  a  mesne  lord,  the  land  shall  be  forfeited  to  that 
lord  from  the  date  of  the  assurance,  instead  of  to  the  Crown. 

Certain  alienations  to.  or  for  the  benefit  of.  corporations  Exemptions 
may.  under  various  statutes,  be  made  without  licence  in  ^^  statute. 
mortmain.  These  include  alienations  in  augmentation  of 
poor  ecclesiastical  benefices  ;(n)  alienations  to  incorporated 
charities ;  (o)  and,  in  general,  alienations  to  incorporated 
joint-stock  companies.  Companies  incorporated  by  special 
Acts  of  Parliament  are  usually  empowered  thereby  to  hold 
land  without  Crown  licence;  and  a  similar  provision,  con- 
tained in  the  Companies  Act,  1862,  is  applicable  to  all 
companies  registered   under  that   Act.     The  Act  provides. 


(J)  2  Bl.  Comm.  269-273. 

{k)  7  &8Will.  III.,c.  37. 

{I)  51  &  52  Vict.  c.  42,  Part  I. 

(to)  See  the  definition  of  land  in  the  Mortmain  and  Charitable  Uses  Act, 
1891  (54  &  55  Vict.  c.  73),  s.  3. 

(n)  17  Car.  II.,  c.  3,  2  &  3  Anne,  c,  11  (establishing  Queen  Anne's  Bountj) ; 
and  subsequent  statutes. 

(o)  18  &  19  Vict.  c.  124,  s.  35  ;  33  &  34  Vict.  c.  34.     The  consent  of  the 
Charity  Commissioners  is  required,  however,  in  the  case  of  a  purchase  of  land. 

2  I 
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however,  that  if  the  company  be  formed  for  the  promotion  of 
art,  science,  religion,  charity,  or  any  like  object  not  involving 
the  acquisition  of  gain,  it  may  not  hold  more  than  two  acres 
of  land,  unless  with  the  sanction  and  licence  of  the  Board  of 
Trade.  (^) 
Form  of.  Limitations  in  Fee  Simple  to  GorporaiioTis,- — In  conveyances 

to  corporations,  whether  sole  or  aggregate,  the  word  '  heirs  ' 
is  not  necessary  to  pass  the  fee  simple.  A  conveyance  to  a 
corporation  aggregate  will  pass  a  fee  without  any  words  of 
limitation ;  but  in  a  conveyance  to  a  corporation  sole,  other 
than  the  Crown,  the  word  '  successors '  is  necessary,  as  a 
word  of  limitation. ((/) 

Extent  of  Alienation  by  Corporations. —  A  corporation  may  alien- 

pofl  .r  u  .  ^j.^  .^^  lands  ;(r)  unless  the  alienation  would  be  inconsistent 

with  any  special  purpose  for  which  the  corporation  has  been 
formed, (s)  or  is  a  disposition  expressly  prohibited  by  statute. 
By  various  statutes,  ecclesiastical  corporations,  colleges,  and 
hospitals  are  restrained  from  alienation,  except  by  way  of 
lease  for  certain  terms,  and  under  specified  conditions  \(i) 
and  all  charges  upon  ecclesiastical  benefices  are,  with  certain 
exceptions,  made  void, (it)  By  a  statute  of  Queen  Anne  (v) 
Crown  lands  were  made  inalienable,  except  as  to  certain 
leases  thereof.  By  other  statutes,  however,  grants  may  be 
made  by  the  Crown  of  lands  escheated  or  forfeited  ;  (lo)  and 
the  Commissioners  of  Woods,  Forests,  and  Land  Revenues 
are  empowered  to  lease,  sell,  or  exchange  Crown  lands,  except 
the  royal  forests  and  parks,  (a;)  The  above  restrictions  do 
not  apply  to  lands  constituting  the  private  estate  of  the 
Crown. (.//) 


(p)  25  &  26  Vict.  c.  89,  as.  18,  21.        (-/)  4  Cruise,  t.  32,  ch.  22,  ss.  9,  10. 

(r)  Ibid.  t.  32,  ch.  2,  s.  11.  It  has  been  considered  doubtful  whether  a  cor- 
poration can  convey  by  a  deed  depending  for  its  operation  on  the  Statute  of 
Uses,  as  it  seems  that  a  corporation  cannot  stand  seised  to  a  use  ;  2  Sand.,  Uses, 
27,  28,  but  see  Sug.  Gilb.,  Uses,  7. 

(.s)  See  MuUiner  v.  Midland  liailwm/  Co.,  11  Ch.  D.  611,  619,  40  L.  T. 
121,  27  "W.  K.  330  ;  Grand  Junction  Canal  Co.  v.  Petty,  21  Q.  B.  D.  273. 

(t)  As  to  these  strttutes,  see  2  BI.  Coinm.  318,  321  ;  Burton,  §S  217,  218  ; 
5  &  6  Vict.  c.  108,  &c.  (u)  See  Burton,  §  219. 

(w)  1  Anne,  c.  7.  (w)  See  Burton,  §  216  ;  47  &  48  Vict.  c.  71,  s.  6. 

{x)  10  Geo.  IV.,  c.  50  ;  2  &  3  Will.  IV.,  c.  1. 

(y)  39  &  40  Geo.  III.,  c.  88. 
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ABSOLUTE  ESTATE, 

as  opposed  to  conditional  estate,  meaning  of,  45 

ABSOLUTE  OWNERSHIP.     See  OWNERSHIP. 

ABSTRACT  OF  TITLE.     See  Title. 

ACCUMULATION  OF  INCOME, 

duration  of  trust  for,  originally  limited  only  by  rule  against  perpetui- 
ties, 328 

the  case  of  Thellusson  v.  Woodford,  328  and  n.  (o) 

the  Thellusson  Act,  provisions  of,  328,  329  and  nn.  (^r),  (s) 

excepted  cases,  329 

efifect  of  the  Act,  lb. 

application  of  rule  against  perpetuities  to,  and  exception,  330  and 
n.  {x) 

the  Accumulations  Act,  1892,  329 

ACKNOWLEDGMENT.     See  Married  Woman  ;  Statutes  of  Limita- 
tion. 

ADEMPTION.     See  Will. 

ADMINISTRATOR — and  see  Executor  ;  Legal  Personal  Represen- 
tative ; 
of  will,  where  no  executor  appointed,  391 

where  vacancy  in  office  of  executor  or  administrator,  &c.,  ib. 

in  case  of  infancy  or  lunacy  of  executor,  489,  492 
on  intestacy,  who  appointed,  42 1 
powers  and  duties  of,  ib. 
distribution  of  residue  by,  422 
married  women  may  be,  481 
felon  may  be,  493 

ADMITTANCE 

to  copyholds,  &c. ;  see  COPYHOLDS  ;  CUSTOMARY  FREEHOLDS. 

ADVANCEMENT — and  see  Intestacy,  SUCCESSION  on  ; 
on  purchase  in  name  of  wife  or  child,  196 

ADVOWSON, 

definition  of,  14 

appendant  or  in  gross,  14,  15 

distinguished  from  next  presentation,  15 

law  of  land  applies  to,  7,15 

rights  of  co-owners  of,  159,  165,  168 

mortgagee  of,  not  entitled  to  present,  235 
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period  of  title  to,  315 

restrictions  on  alienations  of,  337,  462 

curtesy  and  dower  of,  426,  r\.(L).  434.  n.  (7) 

provisions  of  statutes  of  limitation  as  to,  446 

right  of  nomination  on  bankruptcy  of  owner  of.  455 

ALIEN, 

former  disability  of,  as  to  holding  of  land.  462,  467 
alteration  by  Naturalization  Act.  1870,  ib. 
cannot  be  protector  of  settlement,  467,  n.  (r) 

ALIENATION, 

meanings  of,  30S 

requisites  for  valid,  ih. 

void  or  voidable,  in  what  cases.  323 

covenant  against,  in  lease.  loi 

condition  or  limitation  in  resti-aint  of,  is  void.  332 

unless  limited,  or  contained  in  lease  for  years  or  for  life.  54, 
74,  loi.  332.  333 

owner  cannot  so  limit  to  himself.  ^23 

fee  simple  cannot  be  so  limited,  54,  333 

unless  restraint  be  partial.  54,  332 

void  in  gift  of  estate  tail,  61 

does  not  prevent  alienation  under  Settled  Land  Acts.  87,  SS 
inter  vivos,  generally,  pt.  3,  ch.  3  ;  xee  also  Conveyances. 
by  will.     See  Codicil  ;  Will. 
extraordinary  modes  of,  meaning  of,  308,  409 

classes  and  instances  of,  409 
invalid,  under  bankruptcy  law  ;  see  Bankruptcy. 

ALLODIUM, 

meaning  of,  21,  n.  (/) 

ANCIENT  DEMESNE, 
tenure  of,  25 

ANTICIPATION,  RESTRAINT  ON.     Sec  Married  WoirAN. 

APPENDANT.    See  Common,  Rights  op. 

APPOINTMENT.     See  PoWEB. 

APPORTIONMENT 

of  rent ;  see  Rent-CHARGE  ;  RENT-SERVICE  ;  TlTiiE  Rent-CHARGK. 

of  commons ;  see  Common,  Rights  of. 

APPROVEMENT.     See  Common,  Rights  of. 

APPURTENANT.    See  Common,  Rights  of. 

ASSETS, 

meaning  of,  269,  n.  (0) 

legal,  269 

equitable,  266 

marshalling  of,  rules  as  to,  395,  396  and  nn.  («/),  (/) 

does  not  affect  creditors'  rights,  270,  271,  n.  (.'•) 

ASSIGNMENT, 

definition  of,  100,  347 
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ASSIGNMENT— oo«fi"rtHe</. 

distinguished  from  underlease.  loo.  347 

deed  or  writing  not  necessary  for.  at  common  law  ;  statutory  altera- 
tions, 348 
by  alienor  to  himself  and  another  jointly,  360 
of  lease,  liability  of  assignee  under,  for  rent  and  covenants,  96,  97 

ASSIZE, 

rent  of  ;  see  Rest-service. 

ASSURANCES. 

meaning  of  term,  343 

ATTAINDER.    See  Escheat  ;  Forfeiture. 

ATTESTATION.     >See  Deed  ;  Will. 

ATTESTED  COPIES, 

meaning  of,  322.  n.  (s) 

right  of  purchaser  to,  and  expenses  of.  322 

ATTORNMENT, 

meaning  of.  and  alteration  of  law  as  to,  116  and  n.  {t) 

ATTORNEY, 

power  of  ;  see  Power  of  Attorney. 

BANKRUPT.    See  Bankruptcy. 

bankruptcy. 

statutes  relating  to,  453 

course  of  proceedings  in,  ib. 

summary  administration  of  small  estates  in,  454,  n.  (/;) 

propert}-  divisible  among  creditors  in,  454 

exceptions,  187,  455.  468 
alienations,  preferences,  settlements,  &c.,  void  as  against  creditors 

in,  455-457.  and  notes 
trustee  in,  appointment,  removal,  &c.,  of,  454 

title  of,  to  bankrupt's  property,  commencement  of,  455  and 
n.(q) 

powers  of.  457,  458 

disclaimer  by,  of  onerous  property,  458 

liabiUty  of,  as  assignee  of  lease,  459 
vesting  of  disclaimed  property  in  person  interested,  458 
rights  of  persons  injured  by  disclaimer,  459 
sale  by  Court  of  mortgaged  estates,  245 
rights  of  creditors  under,  generally,  459 
secured  creditor,  rights  of,  ib. 
discharge  of  bankrupt,  effect  of,  459,  460 
married  woman,  where  subject  to  law  of,  479 
of  trustee,  a  ground  for  his  removal.  468 
infant  not  subject  to  law  of,  489 
lunatic,  when  subject  to  law  of,  492 

BARE  TRUSTEE, 

meaning  of  term,  481,  n.  (x) 

cannot  be  protector  of  settlement,  12C 

conveyance  by  married  woman  where,  4£i 
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BARGAIN' AND  SALE 
at  common  law.  351 

implied  use  under,  prior  to  Statute  of  Uses.  356 
effect  of  the  statute  upon.  ih. 
Statute  of  Enrolment,  as  to.  357 
of  estate  for  years,  ib. 
consideration  for.  ih. 
where  used  in  practice,  ih. 
in  conveyance  by  lease  and  release,''358 

BARONIES 

or  manors.  27,  n.  (//) 

BASE  FEE. 

meanings  of.  and  how  created.  58  and  n.  {k),  127 

powers  of  owner  of.  under  Settled  Land  Acts.  77,  n.  (■:),  127.  n.  (/t) 

enlargement  of,  into  fee  simple  absolute,  127 

by  operation  of  statutes  of  limitation,  443 

BASE  TENURE,     >S'ee  Tenure. 

BASTARD, 

incapacities  of.  as  to  succession  on  intestacy.  415,  468 

under  gift  to  a  class.  468 
succession  to,  on  intestacy,  ih. 

BEQUEST,     /See  Will. 

BOARD  OF  AGRICULTURE. 

constitution  of,  411,  n.  {h) 

grant  of  manorial  waste,  sanction  of  requisite  for.  30 

enfranchisement  of  copyholds,  awards  of,  for,  36,  411 

statutory  improvements,  sanction  of,  and  charging  orders  for,  70. 

86.  412 
partition  or  exchange,  award  or  order  for.  162.  41 1 
quit-rents,  certificate  of  redemption  of,  277,  411 
tithe  rent-charge.'certificate  of  redemption  of.  411 
inclosure.  award  or  order  for.  297,  41 1 

BOROUGH  ENGLISH, 

custom  of.  25,  421 

BOTES. 

meaning  of,  67 

BURGAGE, 

tenure  in,  25  , 


CAPACITY,  legal,  as  to  land,  general  rule  as  to.  467 

former  disabilities  and  statutory  alterations,  466,  467 
disabilities  under  present  law,  468 

CAPITAL  MONEY.    See  Investments,  Settled  Land  Acts. 

CESTUI  QUE  TRUST.    J  «</ «ee  Equitable  Estate. 
meaning  of  term,  171 
claims  of,  whore  barred  under  statutes  of  limitation,  445 
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CESTUI  QUE  USE, 

meaning  of  term,  146 
extent  of  estate  of,  352,  354 

CESTUI  QUE  VIE, 

meaning  of  term,  42 
production  of,  order  for,  88 

CHARGE, 

equitable  ;  see  Eqthtable  Charges  and  Liens. 

trust  created  by,  179,  197,  205,  251.     See  also  PURCHASER, 
for  payment  of  debts,  what  words  create,  266 
equitable,  distinction  between,  and  express  trust,  197 
statutory,  287-289 

CHARITY, 

what  is,  333 

trust  for,  where  not  within  rule  against  perpetuities,  327 
alienations  for,  not  originally  restrained,  333 
restraints  imposed  by  statute  of  Greorge  II.,  334 
Mortmain  and  Charitable  Uses  Act,  1888  :  334,  335 

Act  of  1 89 1  :  336 
what  is  land  under  the  Acts  ;  alterations  by  Act  of  1891  :  336,  337 

CHASE, 

franchise  of,  15 

CHATTEL  INTEREST.     See  Chattels  Real. 

CHATTELS  REAL, 

meaning  of  the  term,  and  to  what  interests  applicable,  10,  11,  n.  {t) 

origin  of,  1 1 

estates  less  than  freehold  are,  45 

assignment  of,  to  alienor  and  another  jointly,  360 

testamentary  alienation  of,  at  common  law,  384 

CHIEF  RENT.     See  Rent-SERVICH. 

CHILDREN, 

gifts  by  will  to,  exceptions  to  lapse  in  case  of,  404 

CLASS, 

remainder  limited  to,  134 
executory  interest  limited  to.  151 
gift  to,  how  affected  by  rule  against  perpetuities,  326 
by  will,  404,  405 

CODICIL. 

definition  of,  384 

revocation  or  alteration  of  will  by,  407 

not  revoked  by  destruction  of  will,  408 

COMMITTEE 

of  inspection  in  bankruptcy.  454 

of  lunatic  ;  see  Unsound  Mind,  Person  op. 

COMMON  FIELDS.    See  Common,  Rights  op. 

COMMON  OCCUPANCY.     See  Pur  autrk  vib,  Estatk. 
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COMMON  RECOVERY, 

what  it  was,  proceedings  in,  and  parties  to,  56,  57,  and  notes, 
with  double  voucher,  57 
deed  to  declare  uses  of,  58 
abolition  of,  ih. 

COMMON,  RIGHTS  OF, 

definition  of,  290 

varieties  of,  ib. 

appendant,  appurtenant,  or  in  gross,  291 

where  appendant,  ib. 

commonable  beasts,  ib. 

appurtenant,  by  grant  or  prescription,   291,   292 ;    and  ste  Pre- 
scription. 

appurtenant  to  copyholds  by  special  custom,  292 

pur  cause  de  vicinage,  ib. 

of  shack,  ib. 

cannot  in  general  be  claimed  by  custom,  ib. 

of  pasture,  extent  of,  when  appurtenant,  ib. 

sans  nonibre,  or  without  stint,  only  by  express  grant,  293 

in  gross,  by  grant  or  prescription,  293  and  n.  (r) 

use  and  enjoyment  of,  293 

alienation  of,  io. 

apportionment  of,  on  alienation  of  part  of  land,  294 

are  'land'  within  Settled  Land  Acts,  294,  n.  (y) 

general  words  in  conveyances,  what  pass  by  ;  statiitory  provision  as 
to,  294,  295 

extinguishment  of,  modes  of,  295 

inclosure  of  land  subject  to,  296 

by  approvement  of  waste  of  manor,  ib. 
under  Inclosure  Acts,  296,  297  n.  (o) 

title  to  and  tenure  of  land  allotted  under,  297 
awards  under,  411 

curtesy  and  dower  of,  426,  n.  (b),  434,  n.  (</) 

in  gross,  liability  of,  for  debts,  265,  n.  (u) 

COMMON,  TENANCY  IN.    See  Tenancy  in  Common. 

COMMUNITY, 

ownership  in,  nature  of,  3 
estates  in,  definition  of,  1 55 

different  classes  of,  ib. 

application  of  Settled  Land  Acts  to,  160 

liability  of,  for  debts  of  co-tenants,  256,  268 
CONDITION 

subsequent,  or  of  re-entry  ;  see  CONDITION  Subsequent. 
precedent,  132,  n.  (e) 

effect  of  invalidity  of,  330  and  n.  (y) 
words  of,  may  create  trust,  179,  461 

unlawful,  and  instances   of,  54,  331,   332;    see  also  ALIENATION; 
,  Ceeditobs,  Rights  of  ;  Marriage. 
where  invalid  under  Settled  Land  Acts,  87,  88 

CONDITION  SUBSEQUENT, 

or  condition  of  re-entry,  what  it.is,  45 
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CONDITION  SUBSEQUENT— co«a'tt««Z, 
may  be  annexed  to  any  estate,  46 
where  implied  at  common  law,  ib. 
distinguished  from  conditional  limitations,  48 
in    lease,   determination   of    estate  on   breach    of,    103  ;    and  iste 

FOKFEITUKE. 

usual  form  of,  46  and  n.  (/j),  103 
enforcement  of,  statutory  alteration  as  to,  104,  105 
effect  of  waiver  or  licence  upon  ;  alteration  by  statute 
103,  104 

not  assignable  at  common  law,  116 

in  leases  for  lives  or  years  made  assignable  by  statute,  117 

Conv.  Act,  1 88 1,  as  to  assignment  of,  in  leases,  118 

reserved  on  grant  of  inheritance,  still  inalienable,  119  and  n.  [m) 

effect  of  entry  for  breach  of,  upon  estate  in  remainder,  128,  n.  {n) 

in  mortgage,  formerly,  222.  230,  n.  (.■>■) 

unlawful ;  see  CONDITION  ;  ALIENATION  ;  Ceeditors,  Rights  of  ; 
Marriage. 

effect  of  invalidity  of,  330 

where  void  for  remoteness,  325.  n.  (a) 

devise  subject  to,  may  create  trust,  179,  461 

CONDITIONAL  ESTATE, 

as  opposed  to  absolute  estate,  meaning  of,  45 
kinds  of,  ib. 

CONDITIONAL  FEE, 

nature  of,  at  common  law,  40,  48 
effect  of  statute  de  domis  upon,  40 
in  land  of  copyhold  tenure,  41,  49,  54 

CONDITIONAL  LIMITATION, 
definition  of,  46 

nature  of,  at  common  law  ;  instances,  47 
by  way  of  executory  interest,  ih. 
distinguished  from  condition  subsequent,  48 
at  common  law  not  applicable  to  fee  simple,  ib. 
as  executory  interest,  may  apply  to  fee  simple,  49 
annexed  to  estate  for  years,  106 
unlawful ;  see  ALIENATION  ;  CREDITORS,  RIGHTS  OF  ;  Marriage. 

CONFIRMATION, 

deed  of,  what  it  is,  351 

CONSENT 

of  parties  to  alienation  presumed,  309 

absence  of,  may  be  shown,  how,  and  effect  of,  ib. 

CONSIDERATION, 

valuable,  meaning  of,  1 79,  n.  (r) 
statement  of,  in  deed,  366 

CONSOLIDATION  OF  MORTGAGES.     See  Mortgage. 

CONSTRUCTION.     See  CONVEYANCES  ;  WlLLS. 

CONSTRUCTIVE  TRUST.     See  EQUITABLE  Estate  ;  TRUST. 
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CONTINGENCY  WITH  DOUBLE  ASPECT, 
meaning  of,  133 

CONTINGENT  INTEREST, 

what  it  is,  as  distinguished  from  vested  interest,  112 

CONTINGENT  REMAINDER, 

definition  and  instances  of,  131,  132 

when  it  becomes  vested,  ib. 

distinguished  from  vested  remainder,  132,  133  and  n.  {g) 

vested  remainder  may  follow,  133 

in  case  of  contingency  with  double  aspect,  ih. 

in  fee,  who  has  inheritance  prior  to  vesting  of,  ih. 

rule  of  common  law  as  to  when  it  must  vest,  134 

application  of,  to  remainder  limited  to  a  class,  ib. 

to  remainders  under  settlements,  135 
how  far  applicable  to  copyholds,  136 
not  applicable  to  equitable  interests,  174,  185 
limitation  to  trustees  to  preserve  contingent  remainders,  1 36 
statutory  alterations,  and  effect  of,  136,  137 

right  to  rents  and  profits  before  vesting  of,  138  and  n.  (v) 

creation  of,  139 

particular  estate  of  freehold,  where  necessary,  139,  140,  n.  (c) 
restriction  on  limitation  of,  to  child  of  unborn  person,  140 
distinguished  from  rule  against  perpetuities,  ih. 
cy  irreK  doctrine  hereon,  141 

application  of  rule  against  perpetuities  to,  324 

rights  of  owner  of,  as  to  use  and  enjoyment,  141  ;  see  WASTE. 

alienation  of,  rules  as  to,  142,  369,  386 

failure  or  determination  of,  modes  of,  143 

not  subject  to  merger,  130 

CONTRACT 

for  sale,  &c.,  of  land,  trust  arising  from,  198,  199 

provisions  of  Statute  of  Frauds  as  to,  373 
where  enforceable,  though  by  parol,  ib. 
liability  under,  not  within  rule  against  perpetuities,  325,  n.  (a) 

CONVERSION 

of  land  into  money  or  money  into  land,  trust  for.  and  its  effect.  174 

cases  in  which  it  occurs,  11.  175,  176 

express  direction  for,  what  sufKcient,  175,  176 

election  against,  where  allowed  or  not,  176  and  n.  (y) 

by  married  woman,  429 
failure  of  trust  for,  resulting  trust  in  case  of,  197,  198  and  n.  (x) 
land  or  money  subject  to,  whether  escheat  of.  465 
infant's  property  not  subject  to,  in  general,  488 
t   insane  person's  property  not  subject  to,  in  general,  491 

CONVEYANCES, 

under  Settled  Land  Acts,  82 
definition  of,  343 

in  Conv.  Act,  1881  :  318,  n.  (a;) 
classification  of,  343 
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CONVEYANCES— co?i«mife«Z. 

of  legal  estates  in  land  of  freehold  tenure,  division  of,  343 
at  common  law,  344-351 
under  Statute  of  Uses,  351-358  ;  and  see 

Statute  of  Uses  ;  Uses. 
modern  statutory,  358,  359  and  n.  {d) 
by  deed  generally  ;  see  Deed. 
01  legal  estates,  &c.,  in  copyholds  ;  see  Copyhold. 
of  equitable  estates  and  interests ;  see  Equitable  Estate. 
construction  of,  general  rules  as  to,  374 
words  of  limitation  in,  375  ;  see  WORDS  OF  LIMITATION, 
operative  words  in,  meaning  and  effect  of  various,  382 
words  of  description  in,  meanings  of  various,  383 

COPAKCENARY, 

tenancy  in,  definition  of,  164 

characteristics  of,  ih. 

how  it  arises,  by  general  law,  ih.,  419  and  n.  (e) 
by  special  custom,  165,  421 
rights  of  tenant  in,  as  to  use  and  enjoyment  of,  ib. 

as  to  alienation,  ih. 
determination  or  dissolution  of  tenancy  in,  modes  of,  t6. ;  and  see 
Paetition. 

COPYHOLD. 

origin  and  nature  of  tenure  of,  29,  30 

grants  of  manorial  wastes  as,  restriction  on,  30,  52 

rights  of  lord  in  land,  31,  53,  and  see  Escheat;  Forfeiture; 

Minerals  ;  Timber. 
re-grant  or  alienation  by  lord,  of  land  escheated,  &.C.,  31,  51 
nature  of  tenant's  interest,  32 
estates  in,  33 
incidents  of  tenure  of,  ih. 
statute  dedonis  not  applicable  to,  41 
conditional  fee  in,  41,  54,  61 
estates  tail  in,  barring  of,  58,  60,  127,  182 
liability  of  tenant  of,  for  waste,  53,  65 
things  severed  from  land,  ownership  of,  125 
contingent  remainder  in,  how  far  liable  to  failure,  136 
n6t  within  Statute  of  Uses,  147,  173 
executory  interests  in,  147 
partition  of,  163 

devolution  of  trust  or  mortgage  estate  in,  187,  234,  414 
sale  of,  by  executors,  &c.,  under  power  or  devise  in  trust,  204,  369 
power  of  appointment  over,  207,  208,  n.  (a) 
mortgages  of,  usual  forms  of,  232 
transfer  and  discharge  of  mortgages  of,  247,  250 
liability  of,  for  debts,  256,  265  n.  {w),  267 
not  liable  to  execution  for  Crown  debt,  261 
common  appurtenant  to,  by  custom,  292 
title  to  enfranchised ;  statutory  alteration,  314 
land  allotted  in  respect  of,  under  Inclosure  Acts,  297 
in  Middlesex,  not  within  Registry  Acts,  320 
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COFYHOLD—contiuued. 

conveyances  of  legal  estates,   &c.,   in  ;  surrender,   admittance,  34, 

369-371 
modes  of  conveyance  of  freeholds  not  applicable  to  ;  exceptions,  368, 

3f>9 
surrenderees  rights,  before  admittance,  370 
conveyances  of  estates  in  expectancy,  and  joint  estates  in,  lb. 
by  surrender  to  use  of  wife,  371 
of.  by  married  women,  470,  473 
entry  upon  court  rolls,  and  copy  of,  371 
covenants  for  title  to  ;  covenant  to  surrender,  lb. 
grants  of,  by  lord,  how  made,  ib. 
trusts  of,  how  created,  173 

equitable  interests,  how  conveyed,  373  and  n.  (/).  374 
words  of  limitation  of,  381 
will  of,  surrender  formerly  necessary  for  ;  statutory  alteration,  385 

under  Wills  Act,  385,  386,  390 
descent  of  ;  title  of  heir  before  admittance,  420 
curtesy  in,  and  effect  of  enfranchisement  upon.  427 
freebench  in,  and  effect  of  enfranchisement  upon,  438 
powers  of  trustee  in  bankruptcy  of  tenant,  as  to,  369,  457 
admittances,  acts,  &c.,  of  married  women,  473 
infants,  488  and  n.  (a) 
lunatics,  491 
forfeiture  of  ;  see  Foepeituee. 
escheat  of  ;  see  Escheat. 
enfranchisement  of  ;  .sec  Enfranchisement. 

CORPORATION, 

aggregate,  definition  and  instances  of,  495 
sole,  definition  and  instances  of,  ih. 
creation  of,  modes  of,  495  and  n.  {d) 
contracts  of.  how  made,  496 
acquisition  of  land  by  ;  Mortmain,  ib. 
restrictions  on,  by  Mortmain  Acts,  496,  497 
statutory  exemptions  from  restrictions,  497 
form  of  limitation  in  conveyance  of  fee  to,  498 
alienation  of  lands  by,  and  restrictions  on,  ib. 

CORPOREAL  HEREDITAMENTS.     >See  Heeeditaments. 

COUNTERPART.     See  Deed. 

COURT  ROLLS  OF  MANOR, 
what  are,  30,  32 
'  right  of  tenant  to  inspect,  &c..  32 

entry  of  surrender  and  admittance  on,  and  copies  of,  371 

COURT, 

baron.  23,  27,  28  n.  (j) 

leet,  28 

customarj-,  32 

of  record,  superior  and  inferior,  255  and  n.  (s) 

of  equitable  jurisdiction,  177 
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COVENANT— aHrf  .^ee  COVENANTS, 
meaning  of,  95  n.  (e) 
for  payment  of  rent-charge,  281 

statutory  protection  of  personal  representatives  against,  ib. 
to  surrender  copyholds.  232,  371  and  n.  (a) 

COVENANT  TO  STAND  SEISED, 
conveyance  by.  357 

COVENANTS, 

restrictive,  where  binding  in  equity,  52  and  n.  (h),  117,  119 

distinguished  from  easements,  299 

not  within  rule  against  perpetuities,  325  n.  (a) 
in  leases,  usual,  95  and  nn.  (g),  (/<),  (0 

liability  of  lessee  under,  96 

statutory  protection  of  personal  representatives  against,  {l>. 

indemnity  against,  on  assignment  of  lease,  ib. 

liability  of  assignee  under  ;  what  run  with  land,  96,  97,  98 

pass  with  reversion  ;  statutory  provisions  as  to,  117,  118 

by  lessor,  passing  with  land  or  reversion,  97,  98,  117,  118 

in  restraint  of  alienation,  loi 

for  quiet  enjoyment,  express,  implied.  31S 
in  mortgages,  usual,  230.  317 
restrictive,  in  conveyances.  119 
for  title  in  conveyances,  definition  of,  316 

run  with  the  land,  119,  316 

obligation  of  alienor  to  give,  316 

the  usual,  on  sale  by  owner,  ib. 

distinction  between  vendor's  and  mortgagor's,  317 

on  conveyance  by  trustees,  &c.,  ib. 

on  voluntary  alienation,  318 

on  conveyances  of  copyholds,  how  given.  371 

place  of,  in  deeds,  where  express,  367 

words,  &c.,  formerly  implying  ;  statutory  alterations  as  to, 
318,  n.  (lo) 

implied  under  Conv.  Act.  1881  :  318-320 
bind  heirs  of  deceased  contractor,  under  Conv.  Act,  1881  :  266 
for  production,  &c.,  of  title-deeds,  and  statutory  acknowledgment, 
&c.,  as  to.  322,  368 

CREDITORS.  RIGHTS  OF, 

classification  of,  221  and  n.  (0) 

condition   of  forfeiture  on  estate  becoming  subject  to,  is  void,  332, 

333 
unless  in  lease  for  years  or  life,  ib. 
limitation  till  estate  becomes  subject  to,  valid  in  gift  for  life  or  years. 

333 
but  owner  cannot  himself  so  limit,  ib. 
fee  simple  cannot  be  so  limited,  ib. 
under  bankruptcy ;  -see  Bankruptcy. 
alienations  in  fraud  of,  under  statute  13  Eliz.  c.  5  :  338 

void  as  against,  under  bankruptcy  law,  455 
where  debts  secured,  against  estate  of  deceased  debtor,  269 
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CROSS-REMAINDERS, 

what  are,  and  limitations  of,  167 
where  implied  in  will,  400 

CROWN, 

is  lord  paramount,  19 

grant  of  fee  simple  by,  5 1 

statutes  of  limitation,  where  applicable  to,  446 

prescription,  where  applicable  to,  45i,'n.(/) 

forfeitures  to,  462,  463 

escheat  to ;  inquisition  on,  464 

waiver  of  escheat  to,  ib. 

right  of,  to  personalty,  as  ultimus  heres,  466 

appointment  of  administrator  of  felon's  property  by,  494 

creation  of  corporations  by,  495  and  n.  (d) 

restrictions  on  alienation  of  lands  of,  498 

CROWN  DEBTS— see  also  Estate  Duty,  Succession  Duty, 
how  enforceable  ;  writ  of  extent,  261 
interests  liable  to  be  extended,  ib. 

statutory  protection  to  purchasers  and  mortgagees  against,  ib. 
discharge  of  land  from,  262 
liability  for,  of  estate  of  deceased  debtor,  265 

CURTSEy,  ESTATE  BY  THE.     See  Husband. 

CUSTOM, 

right  of  common  cannot  be  claimed  by,  292 
distinguished  from  prescription,  449,  n.  (»/) 
to  entail,  33,  41  ;  see  Tail,  Estate. 

CUSTOMARY 

court ;  see  COUKT. 

estate,  meaning  of,  33 

freehold,  nature  of  tenure  of,  37,  38 

right  to  minerals  and  timber  in,  37 
conveyance  of,  modes  of,  372 
tenure,  meaning  of,  33 

CUSTOMS  OF  MANORS, 

origin  and  nature  of.  30 
are  general  or  special,  33 

Cr  PRES 

'      doctrine  applicable  to  contingent  remainders,  141 
appointments,  215 

DEAD  RENT,     See  Rent-service. 

DEBTS  OF  DECEASED  PERSONS 

unsecured  ;  liability  of  estates  in  fee  simple  for,  265 
at  common  law,  ib. 

under  Statute  of  Fraudulent  Devises,  ib. 
in  equity  ;  equitable  assets,  266,  and  see  179 
by  statute,  267 
charge  of  debts  for,  purchaser  not  bound  by,  266 
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DEBTS  OF  DECEASED  TEB.SO'UfS—contmued. 

unsecured ;  estates  in  expectancy,  in   community,  and   equitable, 
liability  of,  267,  268 
liability  of  estates  tail  for,  260 
estates  for  life  not  liable  for ;    distinction  as  to  estates  jpur 

autre  vie,  ih. 
estates  for  years,  for  what  liable,  ib. 
secured  ;  rights  of  creditors  for  ;  statutory  alteration,  269 
relative  rights  of  creditors  generally  for,  269,  270 
order  of  application  of  assets  in  payment  of,  270,  271  n.  (^x),  395 

DEBTS  OF  EECORD, 

what  are,  255  and  n.  (7) 

DECLARATION, 

of  trust ;  see  TRUST, 
of  use  ;  see  USES. 

J)E  BONIS  CONDITIONALIBVS,  THE  STATUTE, 
provisions  of,  40 
not  applicable  to  copyholds,  41 
strict  entails  under,  55,  56  and  n.  (x) 
virtual  repeal  of,  in  Taltarnm's  case,  56  and  n.  (a) 
prevents  merger  of  estate  tail,  130 

DEED, 

definition  of,  360 

execution  of;  signing,  sealing,  and  delivery,  361,  368 

takes  effect  from  time  of  delivery.  361  and  n.  (*■) 

delivery  as  escrow,  361 

reading  of,  362 

attestation  of,  362  and  n.  (v),  368 

execution  of,  by  attorney,  362  ;  see  Power  of  Attorney, 

alteration  &c.,  in,  363 

when  presumed  to  have  been  made,  ib. 

stamps  on  ;  see  Stamp. 

registration,  &c.,  of,  364  and  n.  (i)  ;  and  see  Enrolment  ;  Regis- 
tration. 

indenture,  when  called,  and  why,  365 

necessary  parties  to,  statutory  alteration  as  to,  ib. 

indenting  where  formerly  necessary  ;  statutory  alteration,  364 

original  and  coiinterpart,  365 

poll,  what  is,  and  why  so  called,  ib. 

estoppel  by  ;  where  deed  takes  effect  by,  365,  366  n.  (.•?) 

ordinary  parts  of,  366-368  and  notes 

concise  forms  of,  under  Conv.  Act,  1881  :  366,  n.  (m) 

supplemental,  &c.,  to  other    deed,  under    Conv.    Act,    1881  :    366, 
n.  {w) 

what  interests  in  copyholds  alienable  by,  369,  374 

for  vesting  trust  estate  by  declaration,  360 

for  enlargement  of  long  term,  ib. 

covenants  for  title  by,  on  conveyance  of  copyholds,  371 

not  necessary  for  conveyance  of  equitable  estate  :  exceptions,  372, 
374 
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DEED  OF  ARRANGEMENT, 
registration  of,  364 

under  Land  Searches.  &:c..  Act.  313 

DEEDS,  TITLE.     See  Muniments  of  Title. 

DEFEASANCE, 

deed  of,  what  is,  351 

DELIVERY.    See  Deed. 

DEMESNE, 

land  of  lord  of  manor.  27.  28 

eflfect  of  alienation  of,  29 
copyhold  land  is,  28.  30 
DEMISE. 

covenant  implied  by  use  of  the  word,  31 S 

DESCENT.     Set-  Intestacy.  Slccession  on. 

DEVISE.     See  Will. 

DISABILITY.     See  Capacity. 

DISCLAIMER, 

of  estate  or  interest,  how  made,  and  effect  of.  310 

of  trust,  187 

of  power,  Conv.  Act.  1882,  as  to.  219 

none  by  heir-at-law.  414 

by  trustee  in  bankruptcy,  45S 

by  married  woman,  470,  n.  (y) 

DISENTAILING  DEED, 

meaning  of.  59 

execution  of.  by  married  woman.  470,  n.  [rj) 

DISTRESS, 

remedy  by,  for  recovery  of  rent  service,  275 

extensions  of,  to  rent-charge,  etc.,  by  statute,  276,  279 

for  recovery  of  tithe  rent-charge,  2S5,  448 

statutes  of  limitations  as  to  recovery  of  rents  by,  447.  448 

further  limitation  by  Agricultural  Holdings  Act,  18S3  :  448 

DOWER.    See  Marbied  Woman. 

I 

DURESS. 

may  invalidate  alienation,  310 

EASEMENTS. 

definition  of,  298 

distinguished  from  rights  of  commoDr  j&. 

instances  of ;  are  limited  in  number,  298,  299 

distinguished  from  easements  in  gross  or  rights  nnder  licences,  299 

and  from  rights  under  restrictive  covenants,  ih. 

and  from  incidents  of  ownership,  300 

and  from  public  rights,  ib. 
dominant  and  servient  tenement  denote  subjects  of,  ih. 
are  affirmative  or  negative,  continuous  or  discontinuous,  apparent 
or  non-apparent,  301 
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EASEMENTS— co/ifi/twet/. 

creation  of,  by  express  grant  or  reservation,  301  and  n.  (3) 

by  limitation  of  use  under  Conv.  Act,  1881  :  355 

by  implied  grant  on  severance  of  a  tenement,  301,  302 

by  implied  grant  or  reservation  in  case  of  easement  of 

necessity,  303  and  n.  (y) 
by  prescription,  303  ;  and  see  Prescription. 
nse  and  enjoyment  of,  extent  of,  304 

repairs  necessary  for,  by  whom  to  be  done,  ib. 
alienation  of ;  pass  with  dominant  tenement ;  how  far  on  alienation 

of  part  thereof,  &c.,  ib. 
cannot  be  alienated  separately,  ib. 
general  words  in  conveyances  pass  rights  in  nature  of ;  statutory 

provision  as  to,  ib. 
determination  of,  modes  of,  305,  306 

ELECTION.     See  Conversion. 

ELEGIT— see  Judgment  Debt  ;   Writ, 
estate  by,  256,  410 
alteration  as  to  remedy  under,  by  Bankruptcy  Act,  1883  :  256 

EMBLEMENTS, 

meaning  of  the  term,  8,  9,  n.  (/),  71,  n.  («) 
in  some  cases  do  not  pass  with  land,  9 
right  to,  on  intestacy  of  owner  of  inheritance,  ib. 
on  determination  of  estate  for  life,  70 
for  years,  93 
at  will,  109 
tenant  at  sufferance  not  entitled  to,  in 

ENCROACHMENT, 

on  wastes  of  manor,  296 

ENFRANCHISEMENT, 

of  copyholds,  what  it  is  and  effect  of,  35,  37 

at  common  law,  modes  of,  35 

under  Copyhold  Act,  1894,  compulsory  or  voluntary,  35,  36 

compulsory  not  applicable,  in  what  cases,  36 

effected  by  award,  36,  411 

compensation  for,  36 
voluntary,  under  Act,  effected  by  deed,  36,  411 
compensation  money,  &c.,  under  Act,  how  a^jplied,  36 
notice  to  be  given  of  right  of,  under"  the  Act,  where,  37 
rights  not  affected  by,  under  the  Act,  37,  464 
effect  of,  upon  estates  tail,  63 
loss  of  rights  of  commoa  by,  295 
effect  of  as  to  descent  on  intestacy,  421 
right  to  curtesy,  427 
freebench,  438 
under  Settled  Land  Acts,  81 

ENLARGEMENT 

of  long  term  into  fee  simple  under  Conv,  Act,  1881  :   108,  360 
of  base  fee  into  fee  simple  absolute,  128  and  n.  {I) 

2  K 
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ENROLMENT 

of  deed  barring  entail,  59,  127 

of  consent  by  protector  to  barring  of  entail,  127 
Statute  of,  its  provisions  ;  what  bargains  and  sales  within,  357 
where  essential  to  validity  of  deed,  364  and  n.  (/) 

ENTIRETIES,  TENANCY  BY, 

definition,  and  characteristics  of,  16S 

in  case  of  limitation  to  husband  and  wife  and  third  person,  169 
not  created  where  grantees  subsequently  intermarry,  lb. 
how  effected  by  Married  Women's  Property  Act,  1882  :  ib. 
ENTRY, 

necessity  for,  in  creation  of  estate  for  years,  89,  346 

except  where  estate  created  by  way  of  use,  89,  353 
for  breach  of  condition,  law  as  to,  45,  46,  103  ;  and  see  Condition 

Subsequent  ;  Forfeiture. 
right  of,  how  far  alienable,  119  and  n.  (m),  338 

formerly  preserved  by  claim  ;  statutory  alterations,  440 

EQUITABLE  CHARGES  AND  LIENS, 
definition  of  equitable  charge,  251 

of  equitable  lien,  (7^ 
equitable  lien  distinguished  from  legal,  252 
effect  of  charge  or  lien  ;  how  enforced,  252  and  nn.  {y),  (r),  (a) 
interests  under,  are  personalty,  1 1 
instances  of  charges,  252 ;  and  see  Crown  Debts  ;    Judgment 

Debt. 
examples  of  liens,  ib. 
vendor's  lien  for  unpaid  purchase-money,  rules  as  to,  253 

application  of  Locke  King's  Acts  to,  ib. 
purchaser's  lien  for  purchase  money  or  deposit,  254 
assignment  of  equitable  charges  and  liens,  ib. 
provisions  of  statutes  of  limitation  applicable  to,  446 

EQUITABLE  ESTATE, 
efinition  of,  171 
its  nature,  as  opposed  to  Ifgal  estate,  144,  171 
merger  of,  in  legal  estate,  185 
origin  of  ;  declarations  of  uses,  171 
effect  of  Statute  of  Uses  upon,  172 
revival  of,  limitation  of  use  upon  a  use,  172,  173 
active  uses,  173 

uses  or  trusts  of  copyholds  and  estates  for  years,  lb, 
may  arise  by  operation  of  law,  1 74 

in  general  analogous  to  legal  estate  ;  exceptions,  174  and  n.  (r) 
under  trust  for  conversion  ;  see  Conversion. 
created  by  declaration  of  trust,  178  ;  and  see  Trust. 

words  of  limitation  of,  381  . 

rights  of  cestui  que  trust  as  to  use  and  enjoyment,  180 
to  possession,  &c.,  of  land  as  against  trustee,  181 
to  custody  and  inspection  of  title-d^ds,  ib. 
having  limited  interest  in  leaseholds  not  bound  to 

repair,  180,  n.  {w) 
as  to  alienation,  181 
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EQUITABLE  EST A.TE -continued. 

rights  of  ceflui  que  trust — continued. 

as  to  control  over  legal  estate,  182 

as  to  powers  under  Settled  Land  Acts,  77,  n.  {z),  182 

183 
convejances  of  ;  declaration  of  trust ;  Statute  of  Frauds  as  to,  372 

forms  of,  372,  373,  381,  470 

of  equitable  estates  previously  created :  Statute  of  Frauds  as 
to,  374 
determination  or  failure  of.  modes  of,  184,  185 
created  by  operation  of  law,  195 

arising  through  resulting  trusts  ;  instances  of,  195-197 

arising  through  constructive  trusts  ;  instances  of,  198,  201 
how  far  liable  for  debts,  256,  259,  268 
escheat  of ;  see  Escheat. 

EQUITABLE  EXECUTION.    See  Judgment  Debt. 

EQUITABLE  MORTGAGE.    See  Mortgage. 

EQUITABLE  OWNERSHIP.     -Sec  Ownership. 

EQUITABLE  WASTE.     See  WASTE. 

EQUITY  OF  REDEMPTION.     See  MORTGAGE. 

EQUITY  TO  A  SETTLEMENT.    See  Married  Woman. 

ESCHEAT, 

definition  of,  24.  464 

to  Crown  ;  inquisition  ;  waiver,  464 

to  mesne  lord,  ih. 

of  copyholds.  31.  464 

of  enfranchised  copyholds,  37,  467 

of  equitable  estates,  incorporeal  interests,  &c.;  statutory  alterations. 

464,  465 
proceeds  of  conversion  of  realty  under  trust,  liable  to,  465 
money  to  be  laid  out  in  land  not  liable  to,  ib. 
for  felony,  abolition  of,  by  statute,  466 
of  trust  and  mortgage  estates  formeily  j  statutory  alterations,  465 

ESCROW.    See  Deed. 

ESCUAGE, 

meaning  of,  20,  21 

ESTATE— and  see  Estates, 
definition  of,  39 
quantity  of,  ih. 
quality  of,  39,  n.  (</) 

ESTATE  CLAUSE. 

in  deeds,  and  statutory  alters,  tion  as  to,  367 

ESTATE  DUTY, 

nature  of,  when  payable,  262,  392  and  nn.  (x),  {y),  421,  n.  (6) 
further  settlement  estate  duty,  where  payable,  262 
what  persons  liable  for,  ib. 
when  a  charge  on  properly,  ih. 
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ESTATE  DUTY— continued. 

charge  for,  when  paid  by  limited  owner,  262,  288 
certificate  o£  charge  for,  412 
rates  of,  263,  n.  (/j) 

ESTATES, 

of  whom  held,  19,  20,  23 

classifications  of,  39 

the  several  with  reference  to  quantity,  21,  39 

of  freehold  and  less  than  freehold,  44 

of  inheritance,  ib. 

descendible  freehold,  413,  414 

absolute  and  conditional,  45 

division  of,  with  reference  to  modes  of  holding  49 

ESTOPPEL.     See  Deed. 

ESTOVERS, 

meaning  of,  67 
common  of,  290 

EXCEPTION, 

in  deed,  place  of,  367 

EXCHANGE, 

under  Settled  Land  Acts,  81 
conveyance  by,  at  common  law,  350 
under  Inclosure  Acts,  411 

EXECUTED  TRUST.     See  Tkust. 

EXECUTION — see  Deed,  Power  of  Attorney, 

of  deed,  &c.,  by  nominee  of  Court,  under  Jud.  Act,  1884:  410 

EXECUTOR— see  also  Legal  Personal  Representative, 

sale  of  land  by,  under  common  law  power,  203  ;  and  see  Powers. 

statutory  power,  205  ;  and  see  Powers. 
definition  of,  390 
de  son  tort,  meaning  of,  ib. 

co-executors  may  act  jointly  or  severally  ;  survivorship  and  devolu- 
tion of  office  of,  390,  391 
power  given  to,  jointly  ;  statutory  provision  as  to,  211 
grant  of  administration  where  none  appointed,  391 
in  other  cases  of  vacancy  of  oflSce,  ib. 
powers  of,  over  personal  estate,  392 
assent  of,  to  legacies,  393 
former  right  of,  to  undisposed-of  residue  of  personalty,  and  statutory 

alteration,  394,  395 
appointment  of  receiver  on  bankruptcy  of,  468  n.  (/) 
married  woman  may  be,  481 

infant,  appointment  of  administrator  in  case  of,  489 
insane,  administration  in  case  of,  492 
felon  may  be,  493 

EXECUTORY  DEVISE.    See  Executory  Interests. 

EXECUTORY  INTERESTS, 

conditional  limitations  having  effect  as,  47 
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EXE  CUTORY  INTERESTS— co?ihnwerf. 

definition  of,  143 

distinguished  from  remainders,  ib. 

origin  of,  144  ;  see  aho  USES. 

effect  of  Statute  of  Uses  upon  limitations  of,  146,  353 

creation  of,  by  will,  after  Statute  of  Uses,  147 

in  land  of  copyhold  tenure,  ih. 

estates  for  years  can  be  limited  as,  in  equity  only,  148 
except  in  cases  of  limitation  by  will,  ib. 

created  inter  vivos  by  way  of  use,  149 

springing  and  shifting  uses,  ib. 

doctrine  of  scintilla  juris  applicable  to  ;  alteration  by  statute,  150 

created  by  will  are  executory  devises  ;  how  these  differ  from  spring- 
ing and  shifting  uses,  150,  151 

application  of  rule  against  perpetuities  to,  324,  325 

powers  of  appointment  and  revocation  created  by  limitations  of.  151, 
152  ;  and  see  Powers. 

rights  of  owner  of,  as  to  use  and  enjoyment,  152.     See  also  Waste. 

alienation  of,  153,  386 

failure  or  determination  of,  153 

Conveyancing  Act,  1882,  as  to,  ib. 

liability  of,  for  debts  ;  see  Expectancy. 

limited  conditionally  ;  effect  of  invalidity  of  condition,  330 

EXECUTORY  TRUST— a*<(/  see  Teust, 

rule  in  Shelley's  case  applies  to,  how  far,  382 

EXPECTANCY, 

ownership  in,  nature  of,  2 

estate  in,  definition  of,  112 

classification  of  estates  in,  ib. 

effect  of  sale,  &c.,  under  Settled  Land  Acts  upon  estate  in,  113 

extent  of  liability  of  estate  in,  for  debts,  256,  267 

of  succession,  as  heir,  &;c.,  how  far  alienable,  338 

EXPRESS  TRUST.     See  Trust, 

EXTRAORDINARY  MODES  OF  ALIENATION.     See  Alienation. 

FAIR.    See  Market. 

FALDAGE, 

common  of,  290 

FARM, 

as  word  of  description  in  conveyance,  38J 

FEALTY.  : 

meaning  of,  and  where  due,  23,  33 
FEE, 

meanings  of,  ancient  and  modern,  21  and  n.  (i) 

FEE  FARM  RENT.    See  Rent-Service. 

FEE  SIMPLE,  ESTATE  IN, 

definition  of,  40  , 

conditional, /6. ;  .see  CONDITIONAL  FEB. 
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FEE  SIMPLE,  ESTATE  lii— continued. 

determinable  or  qualified,  none  since  st.  Quia  cmptores,  48,  49,  n.  (b) 

creation  or  acquisition  of,  51 

words  of  limitation  of,  and  Conv.  Act,  1881,  as  to,  375,  376,  377 

limitation  of,  by  will,  before  and  since  Wills  Act,  402 

rights  of  tenant  of,  as  to  use  and  enjoyment,  52 

restrictive  covenants  affecting,  ib. 

tenant  of,  where  liable  for  waste,  53  and  nn.  (I),  {m) 

alienation  of,  54 

conditions,  &c.,  in  restraint  of,  how  far  valid,  ib. 
under  Settled  Land  Acts,  where  executory  limitation  over,  54, 
77.  n.  {g) 

remainder  cannot  be  limited  upon,  122 

liability  of,  for  debts  of  deceased  owner  ;  see  Debts  of  Deceased 
Persons. 

determination  of,  55 
FELON— see  also  ESCHEAT, 

forfeiture  and  escheat  of  property  of,  statutory  alteration,  463,  466 

disabilities  of,  former  and  present,  493 

may  alienate  by  will,  ib. 

where  trustee,  appointment,  &c.,  by  Court,  in  place  of,  190,  494 

may  be  executor  or  protector  of  settlement,  493 

administrator  of  property  of  ;  appointment,  power?,  &c. .  of,  494 

re-vesting  of  property  of,  ib. 

execution  of  judgments,  &c.,  against  property  of,  ib. 

curator  of  property  of  ;  appointment,  powers,  &c.,  of,  ib. 

FEOFFMENT, 

definition  of,  344 

writing  not  required  for,  at  common  law  ;  statutory  alterations,  ib. 

to  uses,  356 

what  interests  may  pass  by,  344 

former  tortious  operation  of  ;  statutory  alteration,  345 

disuse  of,  ib. 
FERRY, 

franchise  of,  15 
FEUD, 

meaning  of,  21,  n.  (i) 
FEUDAL 

system,  fundamental  rules  of,  19 

terms,  19,  20 
FIEF, 

meaning  of,  21,  n.  (t) 
FINE, 

estate  tail  barred  by,  57 

proceedings  in,  and  parties  to,  57  and  n.  (</) 

base  fee  created  by,  58 

deed  to  declare  uses  of,  ib. 

abolition  of,  ib. 

married  woman's  land  formerly  conveyed  by,  469,  n.  (c) 
FINES, 

on  transfer  of  copyholds,  fixed  or  arbitrary,  34,  370.  371 
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FIXTURES, 

meaning  of  the  term,  9  and  n.  (/) 
common  law  as  to,  and  relaxation  of,  9 
right  to,  on  intestacy  of  owner  of  inheritance,  ib. 
on  determination  of  life  estate,  7 1 

of  estate  for  years,  92 
under  Agricultural  Holdings  Act,  1883  :  71,  93 

FORECLOSURE  OF  MORTGAGES.     See  Mobtgage. 

FOREST, 

franchise  of,  15 

FORFEITURE, 

definition  of,  461 

for  breach  of  condition  of  re-entry,  ib. ;  and  see  Conditiok  Sub- 
sequent. 
waiver  of;  express,  implied  ;  statutory  restriction  on  effect  of, 

103 
relief  against,  in  case  of  lease,  prior  to,  and  under,  Conv.  Acts, 
104-106 

for  breaches  of  feudal  duties,  obsolete,  23,  46,  461 

relief  against,  for  non-payment  of  quit-rents,  462 

for  breaches  of  copyhold  customs,  34,  53,  462 

how  far  relieved  against,  462 

of  next  presentation,  for  simony,  ib. 

on  alienation  in  mortmain,  462,  496,  497 

formerly  by  alienation  to  alien  ;  alteration  of  law,  462 

by  attainder  for  treason  or  felony  ;  alteration  of  law,  463 

none,  where  alienation  under  Settled  Land  Acts,  87,  88,  461 

FRANCHISES, 

meaning,  and  instances  of,  1 5 
law  of  land  applies  to,  7 

FRANKALMOIGN, 
tenure  of,  27 
how  affected  by,  st.  Quia  emptores,  27,  n.  {g) 

FRANKMARRIAGE, 

estate  in,  41,  n.  (m) 

FRAUD 

may  invalidate  alienation,  309,  310 

on  power ;  see  Power. 

on  creditors  ;  see  Creditobs,  RIGHTS  OF. 

on  marital  rights,  341 

on  purchaser,  under  27  Eliz.  c.  4 :  340 

alterrition  by  Voluntary  Conv.  Act,  1893  :  341 

concealed,  prevents  operation  of  statutes  of  limitation,  444 

taking  case  out  of  St.  of  Frauds,  373 

FRAUDS,  STATUTE  OF.     See,  in  Table  of  Statutes,  29  Car.  II.,  c.  3 

FREEBENCH.    See  Mabbied  Woman. 

FREE  COPYHOLD, 

customary  freehold  also  called,  37  ;  see  Customaky  Fekbhold. 
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FREE  FISHERY, 

franchise  of,  15  and  n.  {x) 

FREEHOLD 

tenure,  20,  21  ;  and  see  Tenure. 
estates  of,  meaning  of,  44 
estate  less  than,  ib. 
quasi,  merely,  of  copyholds,  45 
descendible,  meaning  of,  413,  414 

FREE  SOCAGE.     See  Tenure. 

FREE  TENURE.    See  Tenure. 

FREE  WARREN, 

franchise  of,  15 

GAME, 

right  of  taking,  as  a  right  of  common,  290 
as  a  franchise,  15,  16,  n.  {>/) 
GAVELKIND, 

nature  and  incidents  of  custom  of,  26 

interests  of  husband  and  wife  under  custom  of,  64,  65,  427,  434 

coparcenary  by  custom  of,  165 

conveyance  by  infant  under  custom  of,  26,  344,  345,  484 

GENERAL  OCCUPANCY.    See  PuR  autre  vie,  Estate. 

GENERAL  WORDS, 

in  conveyances,  what  are,  and  use  of,  294,  304 
statutory  provision  as  to,  295,  304 

GRAND  SERGEANTY, 

tenure  of,  25 

GRANT, 

at  common  law,  definition  of,  345 

deed  required  for,  it.       i' 

when  applicable  ;  interests  lying  in,  ib.  ;  and  see  17. 
statutory,  what  it  is,  and  to  what  interests  applicable,  359 

application  of  Statute  of  Uses  to,  ib. 
of  copyholds  ;  see  CoPYHOLD. 
use  of  word,  in  conveyances  ;  Conv.  Act,  1881,  as  to.  382,  n.  (j) 

GROUND-RENT.    See  Rent-service. 

HABENDUM, 

in  deed,  meaning,  form,  and  place  of,  367 
appointment  of  use  does  not  contain,  367,  n.  (a) 

HALF-BLOOD.     See  INTESTACY,  SUCCESSION  ON. 

HEIR-AT-LAW.      See  INTESTACY,  SUCCESSION  ON. 

HEIRLOOMS, 

original  meaning  of  the  term,  14 

meaning  of,  in  modern  law,  ib. 

general  rules  as  to,  ib. 

chattels  as  to  sale  of,  under  Settled  Land  Act,  1882:  81.  85 
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HEREDITAMENTS, 

meaning  of  the  word,  i6 

corporal  and  incorporeal,  distinguished,  17 

HERIOT, 

what  it  is,  and  when  incident  to  freehold  tenure,  24 
where  incident  to  copyhold  tenure,  34 
extinguishment  of,  under  Copyhold  Act,  24 

HIGHWAY, 

soil  of,  presumption  as  to  ownership  of,  383 

HOMAGE, 

the,  in  copyholds,  32 

HONOUR, 

or  seignory  over  several  manors,  27,  n.  [h) 

HOTCHPOT, 

bringing  into,  on  intestacy,  423,  and  n.  {d) 

HOUSE, 

what  passes  by  the  term  in  a  conveyance,  383 

HUSBAND— awcZ  see  Maeried  Woman, 

modern  restrictions  on  common  law  rights  of,  in  wife's  estate,  425 
rights  of,  at  common  law,  in  wife's  real  estate,  426  ;  and  .•<ee 
64 
curtesy,  estate  by  the ;  what  is,  and  requisites  for,  426,  and 
nn.  (6),  (e) 
in  copyholds  only  by  special  custom,  427 

extinguished  by  enfranchisement,  ih. 
of  gavelkind  land,  ib. 
alienation  of  wife's  real  estate,  extent  of  power  of,  427 

under  Settled  Land  Acts,  78,  427 
mortgage  by  husband  and  wife,  of,  ib. 
in  wife's  chattels  real,  428.  471,  472 
in  wife's  personalty,  other  than  chattels  real,  ib. 

survivorship  of,  to  wife,  where  not  reduced  into  possession,  ib. 
reversionary  interests  of  wife.  428,  429 
fraud  on  marital  rights  of,  what,  and  effect  of,  341 
equitable  restrictions  on  rights  of,  in  wife's  estates,  429, 473 
by  trust  for  wife's  separate  use  ;  see  Married  Woman. 
his  rights  in  undisposed- of  equitable  separate  estate,  429,  430 
by  equity  to  a  settlement  ;  ."ci"  Married  Woman. 
statutory  modifications  of  rights  of,   prior  to,  and  under, 
Married  Women's  Property   Act,    1870:  431,   432,    476;  a7id   see 
Married  Woman. 
exclusion  of  rights  of,  by  Married  Women's  Property 
Act,  1882  :  432,  477 
estate  by  curtesy  not  excluded  by,  on  death  of  wife  intestate,  433 
nor  his  right  to  her  personalty  in  such  case,  ib. 
how  far  his  interests  under  her  intestacy  are  subject  to  her  debts, 
478 
COncurren  ce    of,    in    wife's    conveyance    of    real    estate,  where 
necessary,  and  effect  of,  469,  n.  (/),  470  and  nn.  (g),  {h) 
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KV  SB  A^fiD— continued. 

concurrence  of— continued. 
where  dispensed  with,  471 
in  exercise  of  powers  under  Agricultural  Holdings  Act  and  Settled 

Land  Acts,  471 
in  wife's  disposition  of  reversionary  personalty,  &c.,  472 
in  wife's  will  of  personal  estate,  effect  of,  472 
where  wife  alienates  as  trustee,  481 
where  protector  of  settlement  with  wife,  482 

IMPLIED  TRUST.     See  Trust. 

IMPLIED  USE.     See  USES. 

IMPROVEMENTS, 

by  tenant  for  life,  69 

under  Improvement  of  Land  Act,  1864,  &c.,  70 
under  Agricultural  Holdings  Act,  1883  :  ib. 
under  Settled  Land  Acts,  86  and  n.  (h) 
charge  for,  70,  287,  412 

redemption  of,  under  Settled  Land,  &c.,Act,  1887 :  86,  n.(n) 
by  tenant  for  years,  91 
compensation  for,  under  Agricultural  Holdings  Act,  1883  :  91,  92, 

n.  (r) 
charges  on  land  for,  under  that  Act,  288,  410 
compensation  for,  under  Market  Gardeners'  Compensation  Act,  and 

under  Allotments  and  Cottage  Gardens,  &c..  Act,  92 
by  joint  tenant,  1 59 

IMPURE  PERSONAL  ESTATE, 

meaning  of  the  term,  333,  n.  (r) 

INCLOSURE.    See  Common,  Rights  of. 

INCORPOREAL  HEREDITAMENTS.     See  Hbkbditambnts. 
escheat  of  ;  see  ESCHEAT. 

INCUMBRANCES, 

discharge  of,  by  order,  on  payment  into  Court  under  Conv.  Act,  1881  : 

245  n.  (i),  313,  410 
transfer  of,  under  Settled  Land  Acts,  82 

INDENTURE.     See  Deed. 

INFANT, 

will  of,  void ;  former  law  as  to  will  of  personalty,  483  and  n.  (a) 
alienation  inter  vivos  by,  general  effect  of,  483 
exception  by  statute,  in  case  of  marriage  settlement  with  sanction 
of  Court,  483,  484  n.  (d) 

as  to  gavelkind  land,  26,  344,  345,  484 
may  exercise  power  of  appointment  inter  vivos,  484 
but  as  to  real  estate,  only  power  collateral,  ib, 
purchase  by,  effect  of,  ib. 
contracts  of,  effect  of,  ib. 

management,  &c.,  of  lands  of,  powers  given  by  Conv.  Act,  1881  :  485 
maintenance,  &c.,  of,  application  of  income  by  trustees,  in,  under 
Conv.  Act,  1881  :  486  and  n.  (o) 
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INFANT—  continued. 

guardian  may  act  for,  under  Settled  Estates  Act,  1877  :  487 

provisions  of  Settled  Land  Acts,  as  to  lands  of,  ib. 

acts  on  behalf  of,  under  Partition  Acts  and  Copyhold  Acts,  by  whom 

done,  487,  488 
land  of,  not  alienable    by  trustee  or  guardian  except  by  express 

authority,  488 
whether  by  order  of  Court  for  repairs,  &c.,  ib. 
no  conversion  of  property  of,  in  general,  ib. 
cannot  be  bankrupt,  489 

appointed  trustee,  removal  of  ;  vesting  order,  &c.,  489 
executor,  appointment  of,  administrator  in  case  of,  ib. 
where  protector  of  settlement.  Chancery  Division  acts  for,  ib. 

INHERITANCE.    See  ESTATES  ;  Intestacy,  Succession  on. 

INSURANCE, 

statutory  right  of  mortgagee  as  to,  236 

JSTERESSE  TERMINI, 
what  it  is,  89,  346 

created  by  limitation  of  future  estate  for  years,  1 16  n.  (m) 
not  liable  to  merger,  130 
assignment  of,  347 

INTESTACY,  SUCCESSION  ON, 

to  real  estate  ;  meanings  of  "  descent,"  "inheritance,"  413 
meaning  of  descendible  freehold,  413,  414 
inheritance  descends  to  heir-at-law,  6,  414 

exceptions,  414 
heir  cannot  disclaim,  ib. 

widow's  rights  under  Intestates'  Estates  Act,  1890:  ib. 
heir's  estate  subject  to  rights  of  widow  or  widower  of  deceased,  415 
definition  of  heir-at-law,  ib. 
title  of  heir  does  not  arise  till  intestate's  death ;  heir  apparent ;  heir 

presumptive  ;  posthumous  heir,  415,  416 
amendment  of  law  by  Inheritance  Act,  416 
from  whom  descent  traced,  under  present  and  former  law,  416  and 

n.  (s) 
purchaser,  meaning  of  ;  examples,  416.  417 
limitations  creating  title  by  purchase  under  the  Act,  417 
breaking  the  descent,  meaning  of,  417  n.  (z) 
failure  of  purchaser's  heirs,  descent  on,  418 
rules  for  ascertainment  of  the  heir,  ib. 
as  to  descent  to  the  issue,  419 

in  case  of  coparcenary,  419  and  n.  {e) ;  and  see  164 
•  paternal  ancestors,  and  their  issue,  419 

maternal  ancestors,  and  their  issue,  420 
ancestors,  exclusion  of,  under  old  law,  419,  n.  (c) 
relations  of  half-blood,  succession  of ;  exclusion  of  under  old  law, 

415,  419,  420  n.  (0 
copyholds,  descent  of ;  title  of  heir  before  admittance,  420 
enfranchised  copyholds,  descent  of,  421 
gavelkind  and  borough  English  inheritances,  descent  of,  ib. 
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INTESTACY,  SUCCESSION  Otf -continued. 

to  personal  estate — and  see  Administrator, 
statutes  of  distribution,  422  » 

estate  of  married  woman,  ib. 

share  of  widow  ;  her  rights  under  Intestates'  Estates  Act,  1890  :  ijf. 
rights  of  children  or  remoter  issue,  ib. 
advancement  to  child  to  be  brought  into  hotchpot,  423 
rights  of  father,  ib. 
rights  of  mother  ;  brothers  and  sisters ;  children  of  deceased  brother 

or  sister,  ib. 
next  of  kin  ;  degrees  of  kindred,  424  and  n.  (i) 
no  preference  of  males,  elders,  or  whole  blood,  424 
Crown,  where  entitled  as  ultimus  heres,  466 

INVESTMENTS, 

of  capital-money  under  Settled  Land  Acts,  85 
powers  of  trustee  as  to,  192 

JOINT  ACCOUNT  CLAUSE, 

in  mortgages,  what  is,  and  provisions  of  Conv,  Act,  188I,  as  to,  230 
and  n.  {t) 

JOINT  STOCK  COMPANIES, 
creation  of,  495 
contracts  of,  496 
acquisition  of  land  by,  497,  498 
shares  in,  where  subject  to  law  of  land,  7,  n.  («) 

JOINT  TENANCY, 

definition  of,  155 

characteristics  of  ;  unity  of  interest,  title,  possession,  155,  156 

survivorship,  157,  414 
creation  of,  157 

words  of  limitation  of,  157,  380 
implied  limitation  of.  by  will,  403 
at  law,  where  tenancy  in  common  in  equity,  157,  158 
resulting  trust  in  such  case.  196 
rights  of  owner  in,  as  to  use  and  enjoyment,  158 

against  co-tenant,  for  account,  as  to  waste,  and 
outlay  for  improvements,  159 

as  to  alienation,  rules  as  to,  160 
determination  or  dissolution  of,  modes  of,  161  ;  itnd  see  Partition, 

sale  in  lieu  of  partition,  163 
of  trust  estate  by  co-trustees,  186,  191 
of  mortgage  estate  by  co  mortgagees,  234 
how  far  liable  for  debts  of  co-tenant,  256,  268 
disclaimer  of.  by  one  tenant,  effect  of,  310 
in  copyholds,  admittance  to.  370 

created  by  will,  rule  as  to  lapse  does  not  apply  to,  404,  405 
no  curtesy  or  dower  of,  426,  434 

JOINTURE, 

what  it  is,  and  kinds  of,  435  and  n.  (y) ;  and  nee  Married  Woman. 
rent-charge,  435 
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JUDGMENT  DEBT— and  -ne  Registration, 
definition  of,  254,  255,  nn.  (r)  (») 
where  enforceable  against  land,  255 
modes  of  enforcement  of,  ib. 

by  execution  under  elegit;  statutory  alterations  as  to,  255 

and  n.  {v),  256,  257 
statutory  protection  of  purchasers  and  mortgagees  against, 

257,  258 
in  case  of  estate  for  years,  also  by  execution  under  fieri  facias, 

259,  and  n.  {p) 
as  an  equitable  charge ;  statutory  provisions  as  to,  259 
by  equitable  execution  ;  meaning  of,  and  where  applicable, 

259,  260 
by  order  for  sale  under  Judgments  Act,  1864  :  260 
liability  for,  of  estate  of  deceased  dsbtor,  265 
provisions  of  statutes  of  limitations  applicable  to,  447 

JUDICIAL  TRUSTEE.     See  Trustee. 

KNIGHT-SERVICE.     See  Tenure. 

LAND,  *^     /  «Wv^5- 

subjects  of  law  of  property  in,  6,  7  ' 

meaning  and  extent  of  the  term,  and  exceptions,  7-9 
things  detached  from,  or  excepted  from  conveyance  of,  10 
in  general,  realty  ;  where  personalty,  10-12 
feudal  principles  applicable  to,  19 

uninclosed  adjoining  highway,  presumption  as  to  ownership  of,  383 
what  is  under  Mortmain  Acts  ;  see  Charitz. 

LAND  CHARGES.    See  Purchaser  ;  Registration. 

LAND  TAX  REDEEMED, 

charge  on  land  for,  288 
certificate  of  charge  for,  412 

LAND  TRANSFER  ACT,  1875, 

registration  of  titles  under,  315 

land  registered  under,  not  within  County  Registration  Acts,  321 

registration  of  charges  and  transfers  under,  412 

LAPSE.     See  Will. 

LAW 

of  property,  meanings  of  the  term,  i 

public  and  private  distinguished,  i,  n.  (a) 
LAY  IMPROPRIATOR.     See  TiTHES. 
LEASE— anJ  «ee  Entry  ;  InTERESSE  TERMINI ;  YEARS,  ESTATK  FOB, 

definition  of,  346 

how  made,  ib. 

for  life,  63,  n.  {v) 

reversionary  and  in  reversion,  116,  n.  (m) 

deed  or  writing  not  requisite  for,  at  common  law  ;  statutory  altera- 
tions, 346 

parol,  where  valid,  ih. 

void  at  law  may  operate  as  agreement  for,  347  and  n.  («) 
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LEASE — continued. 

effect  of  possession  under  agreement  for,  ib. 

by  estoppel,  365 

of  copyholds,  and  licence  for,  369  and  n.  (h) 

under  Settled  Land  Act,  78-80 

building,  occupation,  mining,  94,  95 

by  mortgagor,  228,  229 

by  mortgagee,  236 

what,  not  within  the  Middlesex  Registry  Act,  320 

mortgagee  may  not  renew  for  his  own  benefit,  235 

proof  of  title  on  sale  of,  and  statutory  provisions  as  to,  312,  314,  and 

n.  (c) 
covenants  in  ;  see  COVENANTS. 

LEASE  AND  RELEASE, 
at  common  law,  349 

under  Statute  of  Uses,  358,  and  nn.  (b),  (c) 
advantages  of,  358 

LEASEHOLDS.     See  YEARS,  Estate  fob. 

LEGACY.    See  Will. 

LEGACY  DUTY, 

what  ip,  rates  of,  exemptions,  &c.,  393,  n.  (6),  422,  n.  (?r) 

LEGAL  ESTATE, 

meaning  of,  as  opposed  to  equitable  estate,  171 

merger  of  equitable  estate  in,  185 

conveyance  of,  by  direction  of  cestui  que  trusty  182 

by  cestui  que  trust  under  Settled  Land  Actp,  182,  183 
by  trustee  to  purchaser  without  notice,  185 

right  to  tack  depends  on,  238 

LEGAL    PERSONAL    REPRESENTATIVE— «e  also   Administrator; 
Executor, 
meaning  of  the  term,  6,  390 
personalty  vests  in  on  death,  ib. 

liability  of,  on  rent  and  covenants  in  lease,  and  statutory  protection 
of,  96 
as  to  rent-charges,  and  statutory  protection  of,  281 
statutory  power  of,  to  convey  land  on  death  of  vendor,  199 

LESSEE, 

meaning  of,  43 
for  life,  ib. 

LESSOR, 

meaning  of,  43 

LETTERS  OF  ADMINISTRATION, 
grant  of,  what  it  ip,  421 
with  will  annexed,  392 

LICENCE 

or  easement  in  grosp,  distinguithed  from  easement,  299 
for  lease  of  copyholds,  generally,  369  and  n.  {h) 

Settled  Land  Act,  1882,  as  to,  80 
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lAClENCE— continued. 

to  corporation  to  hold  land,  where,  and  what,  requisite,  496,  497 
for  alienation  by  lessee,  loi 

LIEN.    See  Equitable  Charges  and  Liens. 

LIFE,  ESTATE  FOR— «ee  also  PuB  Autre  Vie,  Estate, 
definition  and  instances  of,  42 
creation  of,  bj  act  of  party,  63 

by  operation  of  law,  ib. 
words  of  limitation  of,  379,  380 
rights  of  tenant  as  to  use  and  enjoyment,  65 

restrictions  on,  through  liability  for  waste.  65  and  nn. 

(c),  (d) ;  see  Waste. 
power  to  cut  timber  under  Settled  Land  Act,  1882  :  66 
timber  may  by  cut  by,  where,  67 
right  to  estovers  or  botes,  and  loppings,  ib. 
rights  as  to  buildings  and  mines,  68 
where  grant  without  impeachment  of  waste,  69 
as  to  improvements ;  statutory  provisions  as  to,  69,  70,  86. 

n.  (n) 
as  to  emblements,  70 

statutory  right  of  under-tenant,  in  lieu  of,  71 
as  to  fixtures,  ib. 
as  to  alienation,  72 

at  common  law,  ib. 
conditions,  &c.,  in  restraint  of,  74 
powers  of,  usually  given  by  settlements,  75 
various  statutory  powers  of,  74,  75,  n.  (n) 
under  Settled  Estates  Act,  1877  :  76 
under  Settled  Laud  Acts,  1882  to  1890  :  76,  78 
debts  of  deceased  owner  of,  land  not  liable  for,  268 
determination  of,  modes  of,  88 

LIMITATION,  STATUTES  OF.     See  Statutes  of  Limitation. 

Limitation,  words  of.    See  Shelley's  Case  ;  Will  ;  Words  op 
Limitation. 

LIMITED  OWNERSHIP.     See  Ownership. 

LIS  PENDENS, 

registration  of,  and  effect  of,  generally,  313 

order  as.  under  Settled  Land  Acts,  184 
LIVERY 

of  seisin,  344 

interests  lying  in,  1 7,  344 

not  requisite  in  conveyance  under  Statute  of  Uses,  353 

LOCKE  KING'S  ACTS.    See  Equitable  Charges  and  Liens  ;  Yort- 

GAGE. 

LORD, 

meaning  of,  in  feudal  system,  19 
paramount ;  mesne,  20 
of  manor,  27 
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LORDSHIP 

or  seignory,  27  and  n.  {h),  28 
in  gross,  29 

LUNATIC.    See  Unsound  Mind,  Person  of. 

MAINTENANCE.    See  Infant. 

MANOR— arwZ  see  Copyhold, 

nature  of  in  early  law,  27,  28,  n.  Q") 

in  modern  law,  28 
not  created  since  statute  Quia  emptores,  Ih. 
extinguishment  of,  29 
by  reputation,  or  reputed,  ih. 
rights  of  lord  of,  extinguishment  of,  24 
what  passes  by  the  term  in  conveyances,  383 

MARKET, 

franchise  of,  15 

MARKETABLE  TITLE, 
meaning  of,  311 

MARRIAGE, 

conditions  in  restraint  of,  how  far  valid,  331 

limitation  until,  with  gift  over,  is  valid,  ib. 

acquisition  through  ;  see  HUSBAND  ;   Maeeibd  Woman. 

MARRIED  WOMAN, 

dower  of,  right  to.  prior  to  Dower  Act,  434  and  n.  (s)  ;  and  see  64 
requisites  for,  434 

did  not  extend  to  equitable  estates,  ih. 
not  affected   by  husband's   alienation   or 

debts,  435 
limitations  to  bar,  forms  of,  436 
nnder  present  law ;    alterations  by  Dower  Act,  436,  437,   nn. 

(/).  (fir) 
by  custom  of  gavelkind,  434 
jointure  in  bar  of ;  legal,  equitable,  jointure  rent-charge,  435 

and  n.  (y) 
remedies  for  recovery  of,  438 
legacy  in  lieu  of,  438  and  n.  (I) 
leases  by  tenant  in,  438 
freebench  of,  in  copyholds,  nature  of,  ih. 

extinguished  by  enfranchisement,  ih. 
personal  estate,  of  husband,  her  interest  in  on  his  intestacj,  422, 

434 

nnder  Intestates'  Estates  Act,  1890  :  414,  422,  434 
by  survivorship,  428 
alienation  by,  of  real  estate,  other  than  separate  estate ;  cannot 
make  will  of,  469 
conveyances  of  freeholds  ;  alteration  by  Con  v.  Act,  1882, 

as  to,  469  and  nn.  (e),  (J),  470  and  nn.  (A),  {i) 
deed  barring  entail ;    disclaimer,  contingent  interests. 
470,  n.  (</) 
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alienation  by,  of  real  estate — contimted. 
conveyances  of  copyholds,  374,  470 
husband's  concurrence,  when  dispensed  with,  471 
contract  for,  how  made,  ib. 
of  reversionary  personal   estate   other  than  separate  estate; 

statutovy  alterations  as  to,  472 
will,  of  personalty,  with  husband's  concurrence,  ib. 
acts  of,  under  Agricultural  Holdings  Act,  471 

powers  of,  under  Settled  Land  Acts,  where  land  not  held  for  sepa- 
rate use,  ib. 
powers  of  appointment  exercisable  by,  473 

release  of,  by,  469 
appointment  of  attorney  by,  under  Con  v.  Act.  1881  :  473 
acts  of,  under  Copyhold  Acts,  ib. 
admittance  of,  to  copyholds  by  attorney,  ib. 
purchase  of  land  by,  not  by  means  of  separate  estate,  effect  of.  ib. 
equitable  separate    estate  of ;  trust  for  separate  use,  effect  of, 

429 

how  created,  430 
powers  of  alienation  of,  473 
Settled  Land  Acts  as  to,  474,  480 
liability  of,  for  debts,  473,  n.  (c) 
restraint  on   anticipation  of  separate  property,  how  created, 
effect  of,  474 
what  alienations  not  prevented  by,  475 
arrears  of  income,  effect  of,  upon,  ib. 
statutory  qualifications  of,  effect  of,  475,  476 
where  void  under  rule  against  perpetuities,  476 
equity  of,  to  a  settlement ;  nature  of,  and  where  it  exists,  430, 
431,  n.  {z) 
to  what  interests  it  applies,  430 
amount  to  be  settled,  431 
waiver  or  loss  of,  430 
release  of,  472 
protection  order  ;  where  entitled  to,  and  effect  of,  431 
judicially  separated ;  rights  of,  as  to  property,  431  and  n.  (c) 
Married  Women's  Property  Act,  1870,  separate  propaty  of, 
under,  432  and  n.  (/) 
powers  over,  and  liability  of,  for  debts,  476  and  n.  {t) 
Married  Women's  Property  Acts,  1882  and  1893,  general 
capacity  as  to  property,  under,  432 
separate  property  under,  what  is,  432,  433  and  n.  (i) 
exclusion  of  marital  rights  by,  extent  of,  433,  477 
powers  of  alienation  and  contracting  under,  477,  478 
liability  for  debts  on  death  under,  478 

to  bankrupt  law  under,  479  and  nn.  {j ),  (k) 
for  ante-nuptial  debts  under,  479 
of  appointed  property  under,  ib. 
provisions  of,  as  to  settlements,  and  effect  of,  ib. 

as  to  restraint  on  anticipation,  ib. 
powers  under  Settled  Land  Acts,  how  exercisable  under,  4S0 

2  L 
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trustee,  extent  of  capacity  as,  under  former  law,  480 
conveyance  by,  where  bare  trustee,  481  and  n.  (a) 
under  Married  Women's  Property  Act,  1882  :  481 
conveyance  by,  of  land,  under  the  Act,  as  trustee,  ib. 
OXecutrix  ;  former  law  as  to,  480 

will  of,  as,  appointing  executor,  481 
under  Married  Women's  Property  Act,  1882,  ib. 
protector  of  settlement,  482 

statutes  of  limitation  and  prescription,  application  of,  to  rights  of. 
See  Statutes  of  Limitation  ;  Prescription. 

MARSHALLING  OF  ASSETS.     See  Assets  ;   Will. 
MAXIMS, 

sic  utere  tuo  ut  alienum  non  Imclas,  2 

qj.idquid  plantatur  solo,  solo  cedit,  7 

cujus  est  solum,  ejus  est  vsque  ad  ccelum  et  ad  inferos,  ib. 

jv^  accrescendi  inter  mercatores  locum  non  habet,  1 58 

jus  accrescemli  ultimce  voluntati prcefertur,  160,  n.  (a) 

equity  follows  the  law,  174 

equity  regards  that  as  done  which  ought  to  be  done,  176 

once  a  mortgage  always  a  mortgage,  224 

modus  et  conventio  vincunt  ler/em,  224,  ».  {I) 

where  the  equities  are  equal  the  law  shall  prevail,  238 

he  who  seeks  equity  must  do  equity,  240,  430 

jus  accrescendi prafertur  oneribus,  268 

nulli  res  sua  servit,  302,  71.  (s) 

expressum  facit  cessare  taciturn,  318 

nemo  est  keres  viventis,  416 

sesina  facit  stipitem,  416,  n.  (s) 

nullum  tempus  occurrit  regi,  446 

MERGER 

definition  and  operation  of,  1 29 
estate  tail  an  exception  to  general  rule  as  to,  130 
iiUeresse  termini  and  contingent  interests  not  subject  to,  130,  154 
does  not  affect  estate  derived  out  of  merged  estate,  130 
formerly  extinguished  rent  reserved  on  under-lease  ;  statutory  alter- 
ation, ib. 
rules  as  to,  where  estates  in  different  rights  ;  statutory  alteration, 

effect  of  intervening  contingent  interest  with  regard  to,  136 
of  equitable  in  legal  estate,  185 

of  tithe  rent-charge  in  land,  only  where  merged  by  deed,  286 
by  unity  of  ownership  in  case  of  rent-charge,  282 

right  of  common,  295 

easement,  305 
not  a  mode  of  transfer  of  rights,  307,  n.  [h) 

MESNE, 

lord,  meaning  of,  20 

lordships,  effect  of  statute  Qua  emptores  as  to,  23 

MESSUAGE, 

meaning  of,  383 
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MIDDLESEX  KEGIS  TRY,    -See  Registration. 

MILITARY  TENURE.     See  Tenuee. 

MINERALS, 

where  they  do  not  pass  with  land,  8 

in  copyholds  belong  to  lord  of  manor,  8,  3 1 

in  enfranchised  copyholds,  statutory  provisions  as  to,  37  and  n.  (6) 

53 
liability  for  waste  as  to.     See  Waste. 
sale  of,  separately  from  surface,  by  trustees,  194 
sale,  lease  of,  etc.,  under  Settled  Land  Acts,  82 
right  of  taking,  as  a  right  of  common,  290 

MINES—  see  Minerals, 

Royal,  what  are,  and  rights  x)f  Crown  in,  8 

what  comprised  in  exception  of,  10  and  n.  (w) 
MISTAKE 

may  inyalidate  alienation,  309 

MODUS.    See  Tithes. 

MONEY.     See  COXVEESIOX. 

MONTHLY  TENANCY, 

nature  of,  43  ,  ' 

determination  of,  by  notice,  102 

MORTGAGE— an^  gee  Mortgagee  ;  Mortgagor, 
powers  of,  under  Settled  Land  Acts,  81,  82 
definition  of,  221  and  n.  (6) 

legal  and  equitable,  distinguished,  221,  222,  n.  {d) 
at  common  law,  nature  of,  in  general,  and  varieties  of,  222  and  n.  {g), 

223,  n.  (A) 
equity  of  redemption  of,  its  origin,  223 

an  essential  incident  of  mortgage,  ih. 
distinguished  from  proviso  for  re-purchase,  223,  n.  (Z;) 
how  it  may  be  lost,  224 

is  an  equitable  estate ;  alienation  and  devolution  of,  ib. 
mortgagor's  position  after  alienation  of,  225 
escheat  of,  none  formerly  ;  statutory  alteration,  465 
who  may  redeem,  225 

incidence  of  debt   on  mortgagor's    death  ;     alterations  by 
Locke  King's  Acts,  225  and  n.  {w),  226  and  nn.  (x),  (y) 
creation  of ;  legal  mortgages  of  freeholds  ;  ordinary  form  of,  230 

and  nn.  («),  {t) 
by  demise  for  long  term,  99,  231 
legal,  of  leaseholds  for  years,  forms  of,  ib. 
statutory,  under  Conv.  Act,  1881,  ib. 
legal,  of  copyholds,  232 
equitable  mortgages,  formal,  ih. 

by  trust  for  sale,  nature  of  security  under,  ih. 
informal,  by  writing,  or  by  deposit  of  title-deeds,  233 
priority  and  tacking  of ;  general  rules  as  to  priority,  237  and 
n.  (c) 
rules  as  to  tacking,  238  and  n.  {d),  239 
where  mortgage  kept  on  foot,  on  redemption  239 
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consolidation  of;  restriction  of  right  of,  by  Conv.  Act,  1881  :  241 

what  it  is,  and  extent  of  right  of,  where  no  restriction,  239, 

240 

modes  of  enforcing  security ;  possession  and  receipt  of  rents 

and  profits,  241  and  nn.  (?•),  (t) 

appointment  of  receiver;  statutory  provisions  as  to,  241,  242 

and  n.  (t) 
sale  of  mortgaged  estate,  242 

under  power  in  mortgage,  or  statutory  power,  ib. 
rules  as  to  exercise  of  power,  243  and  nn.  (x),  (y),  244 

and  nn.  (d),  [g),  245 
by  order  of  Court,  statutory  provisions  as  to,  245  and 

n.  (;•) 
by  order,  on  bankruptcy  of  mortgagor,  245 
legal  estate,  on   sale  by  equitable  mortgagee,  245  and 
n.(0 
foreclosure  of  mortgage  ;  general  right  of,  and  proceedings  in, 
245  and  n.  [m),  246  and  nn.  [n),  (q) 
opening  foreclosure,  246,  247 
mortgagee  may  pursue  remedies  concurrently,  247 
alienation  of;  by  transfer,  forms  of,  247,  248 
by  statutory  transfer,  248 
not  by  parol,  where  mortgage  by  deposit,  ib. 
inquiry  and  notice  on,  ih. 

transferee  entitled  to  full  amount  secured,  248  and  n.  (a;) 
by  sub-mortgage ;  form  and  effect  of,  248 
to  owner  of  equity  of  redemption,  effect  of,  239 
determination  of;  by  redemption,  249 

right  of  mortgagee  to  notice  on,  ib. 
proceedings  to  enforce  right  of,  249  and  n   (I) 
Court  may  order  sale  on,  250  ;  and  see  245 
effect  of  dismissal  of  action  for,  250  and  n.  (0) 
reconveyance  on,  250 

none  in  case  of  equitable  mortgage,  or  mortgage  by 

demise  for  term,  ib. 
by  memorandum  of  satisfaction  in  case  of  copyholds, 

250 
by  statutory  reconveyance,  251 
by  vesting  order,  410 

transfer  in  lieu  of ;  statutory  provisions  as  to,  251 
by  husband  and  wife,  of  wife's  realty,  effect  of,  427 

MORTGAGEE — mid  see  MORTGAGE, 
meaning  of  term,  221  and  n.  (c) 
of  leaseholds  by  assignment,  liability  of,  231 

by  deposit  of  deeds  not  so  liable,  nor  compellable  to 
take  legal  mortgage,  233 
devolution  of  estate  on  death  of  ;  statutory  provisions  as  to,  234,  414 
right  to  benefit  of  security  on  death  of,  234  ;  and  see  11,  175 
whether  joint  tenant,  or  tenant  in  common,  with  co-mortgagee,  158, 

196,  234 
muniments  of  title,  right  to  custody  of,  234 
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limits  of  rights  of  ;   liability  of,  as  to  accounting,  waste,  &c.,  235 

and  n.  (r) 
right  of,  to  cut  timber,  statutory  provision  as  to,  236 
to  grant  leases ;  statutory  provision  as  to,  ib. 
to  insure  buildings,  statutory  provision  as  to,  ib. 
liability  of  estate  of,  for  judgment  debts,  &c.,  257,  262 
protection  of,  against  judgments,  &c.,  257,  258,  259,  261 

against  charge  for  succession  duty,  264 
bar  of  rights  of,  under  statutes  of  limitation,  442,  443,  n,  (t),  447 
notice  prior  to  redemption,  right  to,  249 

MORTGAGOR— a??^  see  Mortgage, 

meaning  of  the  term,  221  and  n.  (c) 

position  of,  after  alienation  of  equity  of  redemption,  225 

in  possession,  position  of,  at  law  and  in  equity,  227 

actions  by,  under  Judicature  Act,  1873  :  228 

leases  by,  former  law ;  Tenants'  Compensation  Act, 

1890,  as  to,  228,  229 
leasiug  power  of,  under  Conv.  Act,  1881:  229andn.(r) 
inspection  by,  of  title-deeds  in  mortgagee's  custody,  235 
bar  of  rights  of,  under  st.  of  limitation,  224,  445,  446,  n.  (e) 

MORTMAIN, 

alienation  in,  meaning  of,  496 

statutes  restraining,  and  relaxations  of.    See  COKPOBA- 

TIOKS. 

forfeiture  for,  462 
term  improperly  applied  to  charitable  dispositions,  334  and  n.  (f) 

MORTUUM  VADIUM, 

meaning  of,  222  and  n.  {g) 

MUNIMENTS  OF  TITLE, 
meaning  of,  12 

interests  in,  generally,  7,  12  and  n.  {d),  13  and  nn.  (e),  (</),  14,  n.  (h) 
rights  of  cestui  que  trust  as  to,  181 

mortgagee  as  to,  234 

mortgagor  to  inspect,  &c.,  235 

alienee  of  land,  to  delivery  o^  and  statutory  exception,  321, 
322 
importance  of  possession  of,  by  alienee,  322 
mortgage  by  deposit  of,  233 
production  of,  in  proof  of  title,  311 
where  title  may  be  good  in  absence  of,  312 
covenants  for  production  of,  322 

statutory  acknowledgment  for  production  and  safe  custody  of,  ib. 
place  of,  in  deeds  of  conveyance,  368 

NECESSITY, 

easement  of,  303 

NEXT  OF  KIN, 

meaning  of,  424  n.  (?) 
statutory,  meaning  of,  ib. 
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NEXT  PRESENTATION, 
what  it  is,  15 
forfeiture  of,  to  Crown,  for  simony,  337,  462 

NOTICE— anrf  see  PURCHASER, 

as  to  enfranchisement  under  Copyhold  Act,  37 

under  Settled  Land  Acts,  83 

to  determine  tenancy,  102  and  n.  (m) 

prior  to  forfeiture  of  lease,  under  Conv.  Act,  1881  :  105 

purchaser  without,  conveyance  by  trustee  to,  eifect  of,  185 

purchaser  with,  of  prior  claim,  takes  subject  thereto,  200 

of  unregistered  rent-charge,  takes  subject  thereto 
279 
is  either  actual  or  constructive  ;  what  is  constructive,  200 
Conv.  Act,  1882,  as  to,  200 
right  to  tack,  how  aifected  by,  239 

of  transfer  of  mortgage,  importance  of  giving  to  mortgagor,  248 
mortgagee's  right  to,  on  redemption  of  mortgage,  249 
effect  of,  under  County  Registration  Acts,  321  . 

OFFICES, 

meaning  of,  7,  n.  («) 

OPERATIVE  PART 

in  deed,  clauses  contained  in,  366 

OPERATIVE  WORDS 

in  conveyances,  382  and  n.  (ji') 
in  wills,  397 

OWNERSHIP, 

nature  of,  in  general,  i,  2 

modes  of,  distinguished,  2,  3 

estate  for  years  a  right  of,  45,  n.  (h) 

absolute,  theoretically  not  applicable  to  land.  19 

rights  inferior  to.     See  Rights. 

PARCELS 

in  deeds,  meaning  and  place  of,  366 
meanings  of  various  terms  in,  383,  and  n.  (n) 

PARK, 

franchise  of,  15 

PARTICULAR  ESTATE, 
meaning  of,  1 14,  120 

PARTITION, 

definition  of,  161 

by  joint  tenants,  ih. 

by  coparceners,  166,  and  n.  {/),  350 

by  tenants  in  common,  168 

voluntary,  162 

deed  of,  350  and  n.  (p) 

by  action,  162  and  n.  (0) 
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by  order  of  Board  of  Agriculture,  163,  411 

under  Settled  Land  Acts,  78,  81 

sale  in  lieu  of,  under  Partition  Acts,  163  and  n.  (m) 

PARTNERS, 

land  held  by,  where  personalty,  12,  175 
deemed  tenants  in  common,  158 

PASTURE, 

common  of,  290 

PEPPERCORN  RENT.     See  Rest-sebvice. 

PERMISSIVE  WASTE.     See  Waste. 

PERPETUITIES, 

definition  of  perpetuity,  324  and  n.  («) 
period  fixed  by  law  for  vesting  of  future  estates,  323 
restriction  created  by  rules  applicable  to  remainders,  140,  323 
cases  to  which  these  rules  do  not  apply,  323 
the  rale  against,  and  instances  of  its  application,  325  and  n.  (a) 
application  of,  to  limitation  to  class,  326 

to  conditional  grants,  46,  49 
to  restraint  on  anticipation,  476 
when  the  period  fixed  by  the  rule  commences,  326 

in  case  of  appointment  in  exercise  of  special  power,  ib. 

general  power,  327 
further  period  allowed  in  case  of  gestation,  ih. 
what  lives  may  be  the  measure  of  the  period,  ih. 
limitations,  &c.,  to  which  the  rule  does  not  apply,  ih, 
does  not  apply  to  contracts,  325.  n.  (a) 

trusts  for  accumulation  within  the  rule ;  exceptions,  330  and  n.  (x) ; 
see  Accumulation. 
PERSONAL 

things,  4  ;  see  THINGS, 
estate  or  property,  5 

PERSONAL  REPRESENTATIVE.     See  Legal  Personal  Repbesenta- 

TIVE. 
PETIT  SERJEANTY, 

tenure  of,  25 
PISCARY, 

common  of,  290 

distinguished  from  free  fishery  and  several  fishery,  290,  n.  (h) 
PLEDGE 

distinguished  from  mortgage,  221,  n.  (h) 

POSSESSION, 

ownership  in,  nature  of,  2 

estate  in,  definition  of,  51 

and  seisin,  what  distinction  between,  45  and  n.  (A) 

mortgagor  in,  position  of.    See  Mobtgagob. 

mortgagee  in,  rights  and  liabilities  of.     See  Mobtgagee. 

transmutation  of,  in  conveyances,  356 

what  is,  under  statutes  of  limitation,  440  and  n.  (,/") 
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POSSIBILITY  OF  ISSUE  EXTINCT, 
estate  tsdl  after,  nature  of,  62,  64 

liability  of  owner  of,  for  waste.     See  WASTE, 
powers  of  owner  of,  under  Settled  Land  Acts,  78 

POSSIBILITY  OF  EEVERTER, 

meaning  of,  as  distinguished  from  reversion,  114 
alienation  of,  115,  n.  (r) 

POSTHUMOUS  CHILD, 

rights  of,  135  and  n.  (0),  416 

POWER  OF  ATTORNEY, 

nature  of,  362,  and  see  203,  n.  (/) 

to  execute  deed,  must  be  made  by  deed,  362 

execution  under,  mode  of,  ih. 

determination  of,  through  death,  &;c. ;  statutory  alterations  as  to, 

362,  363 
by  married  woman  under  Conv.  Act,  1881,  etc.,  473 

POWERS, 

or  powers  of  alienation,  defined,  202  ;  and  see  151 
distinguished  from  rights  of  alienation  incident  to  ownership,  203 
classification  of,  ib. 
at  common  law,  for  sale  of  land  by  executor.-?,  203  and  n.  {i) 
distinguished  from  devise  in  trust  for  sale,  204 
executors  may  have,  by  implication,  ib. 
statutory,  instances  of,  204,  205 
for  sale  of  land  by  executors,  205 
under  law  relating    to   executory  interests,  nature  and 
examples  of,  205,  206 
creation  of,  by  declaration  of  use,  206 

by  will,  ib. 
appointment  under,  to  one  to  use  of  another,  207 
of  revocation  merely,  207  ;  and  nee  152 
over  copyhold  land,  207,  208,  n.  (a) 
equitable,  nature  of,  208 

powers  over  chattel  interests  are,  ih. 
powers  of  sale,  &c.,  of  trustees  and  mortgagees  are,  ih. 
of  appointment  and  of  revocation,  what  so  called ;  terms  ap- 
plicable to,  208,  209  and  n.  Ul)  ;  and  see  151,  152 
are  either  general  or  special,  209 
creation  of,  modes  of,  210 
forms  of  instruments  creating,  356 
transfer  and  devolution  of,  210 

joint,  by  whom  exercisable  ;  statutory  provision  as  to,  211,  219 
execution  of,  discretion  as  to,  211 

distinction  in  case  of  power  imperative,  or  in  nature  of  a 

trust,  212 
modes  of,  observance  of  formalities,  ib. 
by  general   devise  or  bequest,  where,  and  distinction  as  to 

special  power,  397 
defective,  where  aided  in  equity,  212 
statutory  provisions  as  to,  213 
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FOWERS— continued. 

of  appointment — continued. 
execution  of,  partial,  213 

reservation  of  power  of  revocation,  214 
appointment  under,  invalid,  if  appointee  not  object  of  power,  ih. 
in  excess  of  power,  instances  and  efiFect  of,  215 
under  non-exclusive  power,  former  law  as  to  ;  statutory  altera- 
tions, 216 
in  fraud  of  power,  meaning  and  effect  of,  217 
appointee  may  make  contemporaneous  settlement,  ib. 
determination  of,  modes  of,  217-220 

appendant  or  appurtenant ;  effect  of  alienation  of  estate  on,  218 
collateral,  or  in  gross ;  distinction  as  to,  219  and  n.  (c) 
release  of,  and  statutory  alteration  as  to,  219 
disclaimer  of,  statutory  provision  as  to,  ib. 
liability  of  estate  subject  to,  for  judgment  debts,  257 
for  succession  duty,  264 
for  estate  duty,  392,  n.  (x) 
general,  where  land  appointed  under,  is  liable  for  appointor's  debts, 

338,  479 
general,  appointment  under,  to  volunteer  was  subject  to  stat.  27  Eliz. 

c.  4 :  340 
by  will  to  child  or  issue,  as  to  lapse  in  case  of,  405 
application  of  rule  against  perpetuities  to,  326,  327.     And  see  Peb- 

PETUITIES. 

married  woman  may  exercise,  &c.     -See  Married  Woman. 
bankrupt,  what  he  may  exercise,  and  what  exercisable  by  trustee, 

455.  457 
what  exercisable  by  infant,  484 

PFJECATORY  TRUST, 
meaning  of,  179 

PEE-EMPTION, 

right  of,  where  void  for  remoteness,  325,  n.  (a) 
PLESCRIPTION, 

distinguished  from  transfer  under  statutes  of  limitation,  439 

and  from  custom,  449,  n.  (y) 
to  what  rights  applicable,  439 

at  common  law,  length  of  enjoyment  required  for,  449  and  n.  (z) 
in  que  estate,  meaning  of,  449,  n.  (a) 

under  Prescription  Act,  450  and  n.  (g),  451  and  nn.  (J),  (i),  {I),  (n),  452 
extens-ion  of  time  where  infancy,  lunacy,  coverture,  tenancy 

for  life,  or  action,  450 
what  is  an  interruption  under,  451 

enjoyment  must  have  been  as  of  right  under,  except  in  case  of 
light,  452 
PEZTENDED  TITLE, 

sale  of,  where  void,  338 
PRIVATE  ACT  OF  PARLIAMENT, 
as  a  mode  of  alienation,  409 

PRIVATE  LAW, 

meaning  of,  i,  n.  («) 
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PROBATE 

of  will.     See  Will. 
duty,  392,  n.  (y) 

PROFIT  A  PRENDRE, 

meaning  of,  290.    And  see  Common,  Rights  of. 

PROFITS 

of  land,  grant  of,  may  include  the  land,  383 

who  entitled  to,  until  contingent  interest  vests,  138  and  n.  («) 
birth  of  posthumous  child,   135,  n.  (0) 
416 
PROPERTY— a«<Z  see  LAW  ;  RIGHTS, 
various  meanings  of  the  term,  3 

PROPERTY  TAX 

payable  by  landlord,  95  and  n.  {g) 

PROTECTION  ORDER.    See  Married  Woman. 

PROTECTOR  OF  SETTLEMENT, 

office  of,  and  how  created  or  arising,  126  and  nn.  {v)  (y) 

consent  of,  for  barring  estate  tail  in  expectancy,  rules  as  to,  126,  127 

base  fee  may  be  created  without,  127.     See  Base  Fee. 
none  where  estates  created  by  different  instruments,  128 
when  married  woman,  482 
infant,  489 
of  unsound  mind,  492 
felon,  493 
PROVISO 

in  deed,  place  of,  367 

for  cessor  of  term,  a  form  of  conditional  limitation,  106 

for  redemption  of  mortgage,  230  and  n.  (s).     See  Mortgage. 

PUBLIC 

law,  meaning  of,  i,  n.  (a) 

rights,  distinguished  from  easements,  300 

PURCHASE, 

acquisition  by,  technical  meaning  of,  308  and  n.  (e) 
in  name  of  another,  resulting  trust  under,  196 

PURCHASER, 

whether  joint  tenant  or  tenant  in  common  with  co-purchaser,  158 

without  notice,  rights  of,  185,  321.    See  Notice. 

with  notice,  liability  of,  200.    See  Notice. 

of  equitable  interest  takes  subject  to  prior  equities,  201 

lien  of,  for  purchase-money  or  deposit.     See  Equitable  Chabgbs 

AND  Liens. 
protection  of,  against  judgments,  etc.,  257,  258,  259,  261,  and  n.  (d) 
liability  of,  for  succession  duty  unpaid,  264  and  n.  (n) 
protection  of,  without  notice,  against  charge  for  estate  duty,  262 

against  charge  for  succession  duty,  264 
whether  bound  by  charge  of  debts,  etc. ,  266,  267 
protection  of,  against  unregistered  land  charges,  289 
alienations  formerly  void  as  against,  st.  27  Eliz.  c.  4  :  340  and  nn. 

{^),  (2/).  341  n.  (a) 
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alteration  by  "Voluntary  Conveyances  Act,  1893  :  341 

right  of,  as  to  execution  of  conveyance,  by  Conv.  Act,  1881  :  362, 

n.  {v) 
from  executor,  not  affected  by  notice  of  will,  &c.,  392 
meaning  of,  in  Inheritance  Act,  416 
from  trustee,  on  wrongful  sale,  statutes  of  limitation  as  to,  444 

PUB  AUTBE  VIE,  ESTATE, 
definition  of,  42 
limitation  of,  to  special  occupants,  42  and  n.  (») 

as  quasi-entail,  42 
less  than  estate  for  tenant's  life,  43 
how  created,  63,  72 

alienation  of.  extent  of  power  of,  at  common  law,  72,  73 
general    or  common  occupancy  of,  and  its  abolition,  ih.;  and  see 
307  n.  (c) 
none  in  case  of  rent -charge,  281 
statutory  provisions  as  to  alienation  and  devolution  of,  73,  282,  387 
powers  of  owner  of.  under  Settled  Land  Acts,  77 
order  for  production  of  cestui  que  vie  on  supposed  expiration  of,  8S 

and  n.  {z) 
continuance  of  tenant  in  possession  after  determination  of,  no 
liability  of,  for  deceased  owner's  debts,  73,  268 

PVR  CAUSE  DE  VICTXAGE.    See  Common,  Rights  of. 

QUARTERLY  TENANCY, 
nature  of,  43 
determination  of,  102 

QUASI-ENTAIL, 

meaning  of,  42 
alienation  of,  72,  73 

QUIA  EMPTORES,  STATUTE, 

provisions  and  operation  of,  22,  23.  273 

prevented  creation  of  manors,  28 

and  of  determinable  fee  simple,  49 
QUIT-RENT, 

meaning  of,  23.  273 

may  be  payable  by  copyhold  tenant,  34 

relief  against  forfeiture  for  non-payment  of,  462 

QUOUSQUE 

seizure  of  copyhold  land,  34  ;  and  see  441  n.  (/<) 

RACK-RENT, 

meaning  of,  94 

REAL, 

things,  4.      See  CHATTELS  REAL  ;  THINGS. 

estate  or  property,  5 

action,  and  abolition  of,  439,  440 
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RECEIPTS, 

statutory  powers  to  trustees  to  give,  193  and  n.  (/) 

in,  or  indorsed  on,  deeds  ;  Con  v.  Act,  1 881,  as  to,  366,  368  and  n.  {/) 

for  rent,  evidence  of  validity  of  lease,  Conv.  Act,  1881,  as  to,  312 

RECEIVER, 

appointment  of,  by  mortgagee,  241,  242,  n.  (t) 
on  equitable  execution,  260 

RECEIVING  ORDER, 

in  bankruptcy,  451  and  n.  (d) 

KECI  PALS 

in  deeds,  use  of,  366  and  nn.  (10) 
may  control  operative  part,  366  n.  {x) 
where  evidence  of  facts  recited,  311,  312 

RECONVEYANCE  OF  MORTGAGE.     See  Mortgage. 

REDEMPTION 

of  mortgages.     See  MOBTGAGE. 
of  rents  under  Conv,  Act,  188 1  :  277,  282 
of  tithe  rent-charge,  286 

of  charge  under  Improvement  of  Land  Act,  86,  n.  (h) 
under  Copyhold  Act,  288 

RE-ENTRY,  CONDITION  OF.     See  CONDITION  SUBSEQUENT. 

REGISTRATION 

of  judgment  debts  and  writs  of  execution,  257,  258,  320  and  n.  (h) 

of  Crown  debts,  261 

of  rent-charges,  279 

of  land  charges,  under  Land  Charges,  &c..  Act,  1888  :  289 

of  Utes  pendente s,  313 

of  deeds  of  arrangement,  ih. 

of  titles,  &c.    See  Land  Tbansfeb  Act,  1875. 

under  Middlesex  and  Yorkshire  Registry  Acts,  320  and  n.  {h),  321 

and  nn.  (i),  (Jc) 
where  essential  to  validity  of  deed,  364  and  n.  {i) 
of  rent-charge  under  Improvement  of  Land  Act,  1864  :  412 

RELEASE 

at  common  law,  definition  of,  &c.,  348,  349 
deed  requisite  for,  348 
where  applicable,  ih. 
by  joint  tenant  or  coparcener  to  co-tenant,  160,  n.  [c),  348,  349 
statutory,  360 
of  powers,  219 
of  rents,  277,  282 
of  rights  of  common,  295 
of  easements,  305 

RELIEF, 

meaning  of,  and  where  due,  24,  34 

REMAINDER 

is  vested  or  contingent,  112,  119 
definition  and  creation  of,  120 
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REMAINDER— fo«/<H«e</. 

must  be  created  by  same  instrument  as  preceding  estate,  120 

as  to  tenure  of,  ib. 

limitations  by  way  of,  rules  as  to,  121 

in  term  of  years,  how  limited,  121,  174 

distinguished  from  executojy  interest,  122  ;  and  see  143 

no  remainder  on  fee  simple,  122 

must  be  limited  on  expiration  of  proceeding  estate,  ib. 
cannot  be  limited  in  defeasance  of  preceding  estate,  ib. 
may  be  limited  by  declaration  of  use,  148 
vested.     See  Vested  REiiAisDEE. 
contingent.     See  Coxtixgext  Remaixdbk. 
cross.    See  Cross  Remain  debs. 
liability  for  debts.     See  EXPECTANCY. 

REMOTENESS.-   ,%«  Perpetuities. 

RENT, 

definition  of,  general,  272 

estates  in  land  the  only  subject  of,  272  and  nn.  (6),  (c) 

different  kinds  of,  272  and  n.  {d) 

-seek  at  common  law,  and  statutory  alterations  as  to,  276,  27S,  279 

curtesy  and  dower  of,  426,  n.  (b),  434,  n.  (q) 

provisions  of  statutes  of  limitations  as  to,  447,  448  and  n.  (r) 

RENT-CHARGE, 

definition  of,  278 

interests  in,  ib.  ;  and  see  273,  n.  (h) 

creation  of,  278 

provision  of  Statute  of  Uses  applicable  to,  355 
express  power  of  distress  necessary  at  common  law  ;  statutory 
alteration,  278,  279 
reserva'aon  of  rent  on  grant  of  fee  simple,  when  construed  as.  279 
registration  of,  ib. 
payment  and  apportionment  of,  ib. 

recovery  of,  how  secured ;  Conv.  Act,  1881,  hereon,  279,  280  and 
n.  (6) 
sale  or  mortgage  by  order  of  Court,  280 
action  ;  liability  of  subsequent  owners  of  land,  281 
statutory  protection  of  personal  representatives  against,  ib. 
alienation  of,  ib. 

determination  of,  281,  282  and  n.  (A) 

release  of  part  of  land  from  ;  statutory  alteration  as  to,  2S2 
reservation  of,  on  sale  under  Settled  Land  Acts,  82 
liability  of,  to  execution  under  judgment,  257 
for  debts  on  decease,  265,  n.  (w) 

RENT-SECK.     See  Rext. 

RENT-SERVICE, 

definition  of,  272 

varieties  of  ;  ground-rent,  rack-rent,  dead  rent,  94,  95 

quit -rent,  rent  of  assize,  chief-rent,  fee-farm -rent,  273 

and  nn.  [f/),  (h) 
peppercorn  rent,  273 
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RENT-SERVICE— con<t«Me(7, 
creation  of,  273 

due  from  copj'holders  by  special  custom,  ib. 
where  no  reversion,  effect  of  reservation  of,  274 
payment  and  apportionment  of,  274,  275 
demand  of,  at  common  law  ;  statutory  alterations,  103 
recovery  of ;  distress,  action  at  law,  275 
not  extinguished  by  st.  of  limitations ;  but  arrears  barred  by,  447, 

448  and  n.  (b) 
alienation  of,  11 6- 118,  276 
grant  of,  separately,  276 

apportionment  of,  on  alienation  of  part  of  reversion,  118,  276 
determination  of,  modes  of,  276,  277 

formerly  by  merger  of  reversion  ;  statutory  alteration,  1 30  and 
n.  (Z/).  277 

RESERVATION, 

or  reddendum,  in  deed,  meaning  and  place  of,  367 
of  rent,  &c.,  in  lease,  95 

RESTRICTIVE  COVENANTS.     See  Covenants. 

RESULTING.     See  Teust  ;  Uses. 

REVERSION, 

definition  of,  113 

creation  of,  1 14 

tenure  of,  ib. 

rights  of  owner  of,  as  to  use  and  enjoyment,  115 

in    case    of    waste  by  particular   tenant.     See 
Waste. 
alienation  of,  115,  116,  ;  and  see  114.     See  Attoknment. 
grant  by  reversioner,  of  less  estate  ;  lease  of  reversion,  1 16  and  n.  (u) 
right  to  rent  passes  on  grant  of,  116.     And  see  Rent. 
conditions  and  covenants  did  not  pass  with,  at  common  law,  116 

statutory  alterations,  117,  118 
covenants  running  with,  meaning  of,  117 
determination  of,  119 
liability  of,  for  debts.    See  Expectancy. 

REVERSIONER, 

meaning  of,  113 

REVOCATION,  POWER  OF— see  EXECUTORY  INTERESTS  ;  Powers. 

RIGHTS 

of  property,  meaning  and  classes  of,  i  and  n.  (b) 

of  ownership,  i 

inferior  to  ownership,  what  comprised  in,  3,  202  and  n.  (6) 

RIGHTS  OF  COMMON.    See  Common,  Rights  of. 

RIVER, 

bed  of,  presumption  as  to  ownership  of,  383 

ROMAN  CATHOLICS, 

former  disabilities  of,  and  statutory  alterations,  468 
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ROYALTY, 

meaning  of,  95 

SALE  OF  LAND 

under  Settled  Land  Acts,  80,  81 

contract  for,  trusts  arising  under,  198,  199  and  n.  (a) 

power  of  personal  representative  to  convey  under,  by 
Conv.  Act,  1881  :  199 
power  of,  not  within  rule  against  perpetuities,  327 

JSANS  NOMBRE, 
common,  293 

SATISFIED  TERM.     -See  Tebm. 

SCINTILLA  JURIS.    >Sce  Executory  Interests. 

SEALING 

of  deed,  what  is,  361 

SEARCHES, 

what,  to  be  made  on  investigation  of  title,  312,  313 
oflBcial,  statutory  provision  as  to,  312,  n.  {(£) 

SECRET  TRUST.     See  TRUST. 

SEIGNORY, 

what  it  is,  27,  28 

effect  of  alienation  of,  29 

in  gross,  ih. 

SEISIN, 

meaning  of,  22  and  n.  {IS) 

of  copyholds  is  in  lord  of  manor,  3 1 

quasi-,  of  copyhold  tenant,  ib. 

of  customary  freeholds,  37,  38 

of  estates  of  freehold,  44 

distinguished  from  possession  of  tenant  for  years,  45  and  n.  {li) 

per  my  et  per  tout,  meaning  of,  1 56 

livery  of,  344 

inheritance  depending  on  formerly,  416  n.  (s) 

SEPARATE  USE.    See  Married  Woman. 

SETTLED  ESTATES  ACT,  1877, 

provisions  of,  as  to  leases  and  sales,  76 

by  whom  powers  under,  are  exercisable  in  various  cases,  427,  n.  Qc), 
438,  471,  n.  (r),  487,  491 

SERVITUDE, 

meaning  of,  298 

SETTLED  LAND  ACTS,  1882  to  1890, 

cutting  and  sale  of  timber  under,  66 

settlement  under,  meaning  of,  77,  183 

settled  land  under,  meaning  of,  77,  80,  n.  (?«) 

tenant  for  life  and  persons  having  powers  of,  unier,  77  and  e.  (z),  78, 

powers  of  alienation,  etc.,  under,  78  and  n.  (c) 
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leases  authorised  by,  restriction  as  to  mansion-house,  etc.,  78  and 

nn.  (d),  (e) 
requisites  of  leases  generally  ;  building  and  mining  leases,  78,  79 
other  leasing  powers,  by  leave  of  Court,  80 

sale,  powers  of,  under  ;  restrictions  as  to  mansion-house,  etc. ;  heir- 
looms, 80,  and  nn.  (m),  (n),  81 
enfranchisement,  exchange,  partition,  mortgage,  powers  of,  81 
ancillary  powers,  82 
conveyances,  etc.,  under,  ib. 

sanction  of  Court  or  trustees,  where  requisite  under,  82,  83 
notice  to  trustees,  provisions  as  to,  83 
trustees  of  settlement,  who  are,  83,  84 

appointment  of,  194,  487 
duties  of  tenant  for  life  in  exercising  powers,  84 
capital  money,  payment  and  investment,  etc.,  of,  85  and  n.  (i) 

devolution  of,  87 
improvements  under,  86  and  n.  («) 
settlement  of  land  purchased  under,  87 
powers  under,  cannot  be  assigned  or  restricted,  87,  88 

forfeiture  not  incurred  through  exercise  of,  88,  460 
effect  of,  on  settlement  powers,  88 
estates  in  expectancy,  bow  affected  by  sale,  etc.,  under,  113 

powers  not  incident  to,  115,  125 
application  of,  to  estates  in  community,  160 

equitable  estates,  182 
provisions  of,  as  to  trusts  for  sale,  183,  184 
protection  and  reimbursement  of  trustees  under,  194 
decision  by  Court  of  questions  under,  195 
tithe  rent-charge,  lay  interest  in,  is  within,  285,  n.  (n) 
common,  rights  of,  etc.,  are  within,  294  n.  (y) 
copyholds,  conveyance  of,  by  deed  under,  370 
licence  for  lease  of  copyholds  under,  80  ;  and  see  369,  n.  (A) 
married  woman,  tenant  for  life,  powers  in  case  of,  427,  471 

where  entitled  for  separate  use,  474,  475,  480 
lands  of  infant  subject  to  provisions  of,  487 
infant,  exercise  of  powers  on  behalf  of,  ib. 
lunatic,  exercise  of  powers  on  behalf  of,  491 
SETTLEMENT, 

strict,  ordinary  provisions  and  operation  of  a,  74,  75 
meaning  of,  in  Settled  Land  Acts,  77 
long  terms  of  years  created  by,  99 

contingent  remainders  in,  and  trustees  to  preserve,  135,  136 
restrictions  on  limitations  of  contingent  remainders  in,  140 
power  of  sale  in,  not  void  for  remoteness,  327 

voluntary,  where  void  as  against  creditors  or  purchasers.     See  VoLUN- 
TARV. 

of  infant  upon  marriage,  483,  484,  n.  {d) 
SEVERAL  FISHERY, 

meaning  of,  290,  n.  (6) 
SEVERALTY, 

ownership  in,  nature  of,  3,  155 
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SHACK.     Ste  Common,  Rights  op. 
SHARES 

in  certain  companies  subject  to  land  law,  7,  n.  (s) 

SHELLEY'S  CASE,  RULE  IN.  and  nee  Words  OP  LlMlTATiox 

.statement  of,  377  and  n.  {h) 

examples  of  its  application  in  conveyances,  377,  378 

application  of,  to  wills,  402 

requisites  to  its  application,  379  and  nn.  (o),  {q) 

analogy  to,  in  limitation  of  estate  for  years,  380 

application  of,  to  equitable  estates,  and  exceptions  382 

SIMONY.     See  FOBFEITURE. 

SPECIAL  OCCUPANT, 

meaning  of,  and  who  may  be,  42 
liability  of,  for  debts,  73 

SPRINGING  AND  SHIFTING  USES.     See  Uses. 
STAMP 

on  deed,  effect  of  want  of,  363,  364 

rights  of  purchaser  as  to,  363 

agreement  to  waive,  where  void,  ib. 

duties  generally,  364,  n.  (g) 

on  copies  of  court  roll,  371 

STATUTES 

merchant,  and  staple,  and  recognizances  in  nature  of,  255,  n.  (q) 

STATUTES  OF  LIMITATION, 

operation  of,  distinguished  from  prescription,  439 

early  and  modern,  relating  to  land,  439,  440 

what  interests  in  land,  etc.,  within,  440 

effect  of,  in  extinguishing  claim,  440  and  nn.  (/),  (q) 

period  prescribed  by,  for  recovery  of  possession  of  land.  441  and  nn 

(/'),  (0 

in  case  of  future  estate,  441  and  n.  {j) 
extension  in  cases  of  disability,  441,  442,  n.  (/) 

not  as  regards  separate  estate  of  married  woman,  480 
provisions  of,  as  to  claims  by  mortgagee  and  foreclosure,  442 

as  to  estates  tail  and  base  fees,  442,  443 
when  right  of  action  accrues  under,  in  various  cases,  443  and  n.  (t) 

444 
effect  of  acknowledgment  in  writing,  as  to,  444  and  n.  {w) 
and  of  concealed  fraud,  444 
in  case  of  wrongful  conveyance  by  trustee,  ih. 
equitable  claims,  application  of,  to,  445 

claims  of  cestui  que  trust  against  trustee  ;  statutory  alterations,  ih. 
equity  of  redemption  where  barred  under,  224,  445,  446  and  n,  («) 
Crown  not  barred  by,  in  general ;  special  provision  as  to,  446 
provisions  of,  as  to  advowsons,  446 

as  to  moneys   secured  by  mortgage,  charge,  lien,  or 

judgment,  446,  447  and  n.  (o) 
as  to  recovery  of  rents,  ice,  by  remedy  against  land 

447 
as  to  arrears  of  rent,  interest,  iSiC,  448  and  n.  (w) 

2   M 
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STRICT  ENTAIL 

under  statute  Dc  cJouis,  56 

STRICT  SETTLEMENT.     ,See  SettlkmeIsT. 

SHB-INFEUDATION, 

meaning  and  abolition  of.  22 

SUB-MORTGAGE.     See  MoBTGAGK. 

SUCCESSION  DUTY, 

what  it  i.s,  rates  of,  and  exemptions  from.  263  and  n.  (/) 

successions,  what  are,  under  the  Act,  263  and  n.  (/.),  264 

a  charge  upon  the  land  ;  exceptions,  264 

as  between  vendor  and  purchaser  of  land,  how  payable,  264  andn.  (??) 

purchasers  and  mortgagees  now  protected  against,  where,  264 

proceeds  of  sale  of  land,  sometimes  liable  for,  265 

legacies  charged  upon  real  estate  now  liable  for,  IIj. 

SUFFERANCE,  ESTATE  AT, 
definition  of,  44 

how  it  arises,  and  position  of  tenant,  no 
liability  of  tenaat,  1 1 1 
not  alienable,  ib. 
determination  of,  ib. 

SUIT  OF  COURT, 

meaning  of,  and  where  due,  23,  32,  34 

SUPPLEMENTAL  DEED.     &^  Drkd. 

SURRENDER, 

definition  and  operation  of,  349 

deed  or  writing,  whether  required  ;  statutory  alterations,  349 

implied,  or  surrender  in  law,  where.  350 

of  copyliolds,  etc.     tSrp  Copyhold. 

SURVIVORSHIP.     See  Joint  Tenancy. 

TACKING  OF  MORTGAGES.     See  Mortgage  ;  Notice. 

TAIL,  ESTATE, 

origin  of,  40,  41 

definition  of,  41 

general  or  special ;  male  or  female,  41,  42,  157 

after  possibility  of  issue  extinct,  62.  64 

ex  proriiinne  viri,  62,  n.  (w) 

none  in  copyholds,  unless  custom  to  entail,  41 

creation  of,  55,  157 

words  of  limitation  of  ;  alteration  by  Conv.  Act,  1881  :  376,  377 
by  will,  402,  403 

rights  of  tenant,  as  to  use  and  enjoyment,  55 

alienation  of  ;  effect  of  the  st.  De  don  is,  ib. 

common  recoveries  and  fines,  56,  57,  58,  and  nn. 
barring  entail  of  copyholds  under  old  law,  58 
present  mode  of,  under  Fines  and  Recoveries  Act,  58,  59  and 
nn.  (»•),  (v),  60 
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TAIL,  ESTATE— rMiitiniterl. 

alienation  of  ;  where  estate  is  equitable,  182,  374 

where  estate  is  in  expectancy,  125,  127,  143,  153,  338;  and  see 
Base  Fee  ;  Protector  of  Settlement. 

none  by  will  or  contract,  60 

effect  of  conveyance  not  enrolled,  ih. 

right  of,  an  essential  incident  of  the  estate  ;  exceptions,  61, 
62  and  n.  («) 

invalidity  of  condition  against,  61 

powers  of  tenant  under  Settled  Land  Acts,  62,  77,  n.  (z) 
mortgage  in  fee  by  owner  of,  effect  of,  225 
extent  of  liability  of  land  for  debts  of  deceased  tenant,  268 
created  by  will,  exception  to  lapse,  in  case  of,  404 
provisions  of  statutes  of  limitation  11s  to,  442,  443 
powers  over,  of  trustee  in  bankruptcy  of  tenant,  457 
determination  of,  62 
not  liable  to  merger,  130 

TALT ARUM'S  CASE.     -See  Dk  Doms  CoXDirioxALlBUS. 

TENANCY  IN  COMMON, 
definition  of.  166 
characteristics  of,  ib. 
creation  of,  modes  of,  167 
words  of  limitation  of,  381 

in  equity,  where  joint  tenancy  at  law.     See  JoiKT  Texakgy. 
cross  remainders  in,  167,  400.    See  Cross  Remainders. 
rights  of  tenants,  as  to  use  and  enjoyment,  168 

alienation,  ib. 
determination  or  dissolution  of,  modes  of,  ib.  ;  and  scj  P^VRTItio.''-'. 
created  by  will,  how  affected  by  rule  as  to  lapse,  404 

TENANT, 

meaning  and  application  of  term,  19,  43 

ill  capite,  20 

paravail,  or  terre,  ib. 

by  copy  of  court  roll,  30,  32 

in  fee  simple,  40 

in  tail,  41 

for  life,  43 

pur  autre  vie,  42 

at  will,  44 

TENEMENT, 

meanings  of  the  word,  16 

TENEMENTAL  LAND, 
meaning  of,  29 

TENURE, 

origin  of,  and  meaning  of  the  word,  19 

early  division  of,  into  free  and  base,  20 

later  distinguished  as  freehold  or  copyhold,  ib. 

original  divisions  of  freehold,  ib. 

knight-service,  or  military  tenure,  nature  and  abolition  of,  20,  21 

free  socage,  its  nature  ;  now  called  freehold  tenure,  21 
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TE'NVRE— continued., 

estates  in  land  of  freehold,  ib. 

effect  of  St.  Quia  emptores  upon,  22,  23 

perfect  and  imperfect,  23 

incidents  of  modern  freehold,  23,  24 

extinguishment  of  incidents  of,  25,  26 

varieties  of  freehold,  25 

frankalmoign,  26 

copyhold,  &c.     See  Copyhold  ;  Customary  Fbeehold. 

TERM, 

meaning  of,  43 

long,  purposes  for  which  usually  created,  99 

restrictions  on  alienation  of,  100 
enlargement  of  long,  into  fee  simple  under  Conv.  Act,  1881  :  108 
satisfied,  what  is  a,  107 

attendant  on  inheritance,  advantages  of,  formerly,  ib. 

alteration  of  law  as  to,  107,  108,  n.  (s) 

where  mortgage  term  is,  250 

THELLUSSON  ACT.    See  Accumulatjon  of  Income. 

THINGS, 

as  subjects  of  law  of  property,  divisions  of,  4 

real  and  personal,  4,  5 

terms  used  to  denote,  5 

chief  existing  distinctions  between,  ib. 

land  and  things  not  subject  to  law  of  land,  division  of,  into,  6 

TIMBER, 

what  is,  67 

in  copyholds  belongs  to  lord  of  manor,  8,  31 

rights  and  liabilities  of  tenant  for  life  as  to.     See  Like,  Estate 

KOK. 
statutory  right  of  mortgagee  to  cut,  236 

TITHE  RENT-CHARGE.     See  Tithes. 
definition  of,  283 

statutory  commutation  of  tithes  for,  284 
extraordinary  ;  act  for  redemption  of,  285 
lay  interest  in,  resembles  estate  in  land,  ib. 

does  not  merge  in  ownership  unless  expressly  merged,  ib. 

origin  of,  284 

creation  and  transfer  of,  285 

is  land  within  Settled  Land  Acts,  285,  n.  {n) 
payment  and  apportionment  of,  285 
recovery  of,  285,  286 

liability  for,  as  between  landlord  and  tenant,  286 
determination  of  lay  interest  in,  modes  of,  ib. 
remission  of,  under  Tithe  Act,  1891  :  287 
redemption  of,  286 
liability  of,  for  debts,  257,  265,  n.  (u) 
curtesy  and  dower  of,  426,  n.  (b),  434,  n.  (q) 

TITHES, 

of  what  they  consisted  ;  prajdial,  mixed,  or  personal,  28 
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TITHES— continued. 

modus  in  lieu  of,  2S3 

great  or  small,  284  and  n.  (rZ) 

origin  of  lay  interests  in  ;  'lay  impropriators,'  284 

commutation  of.     See  TiTHE  Rent-charge. 

period  of  title  to,  315 

TITLE 

of  alienor,  meaning  of,  310  and  n.  (y) 

rights  of  alienee  with  respect  to,  310  and  n.  (/«),  311 

proof  of  ;  what  must  be  shown,  311 

abstract  of,  and  production  of  muniments  of,  ib. 

expenses  of  production,  ib. 

statements,  &c.,  in  deeds,  &c. ,  twenty  A-ears  old,  311,  312 

grant  of  lease,  presumption  as  to,  312 

receipt  for  rent  under  lease,  effect  of,  ib. 
by  possession,  where  sufficient,  ib. 
period  of  investigation  of,  statutory  alterations  as  to,  314  and  n.  (r), 

315 
to  enfranchised  copyholds,  statutory  alteration  as  to,  314 
matters  prior  to  commencement  of,  statutory  alteration  as  to,  315 
exceeding  forty  years,  where  it  may  be  required,  ib. 
registration  of,  under  Land  Transfer  Act,  1875,  *^- 
liability  for  fraudulent  concealment  of  defects  in,  316  and  n.  {I) 
covenants  for.     See  Covenants. 

TITLE-DEEDS.     See  Muniments  of  Title. 

TITLES 

of  honour  as  subjects  of  law  of  property,  7.  n.  (s) 

TRANSFER 

of  right  of  property,  meaning  of,  307  and  nn.  (6),  (c) 
by  act  of  party  or  by  operation  of  law,  308 
by  purchase  ;  by  alienation  ;  meanings  of,  308  and  n.  (c) 
by  operation  of  law,  cases  of.  308 

TRANSFER  OF  MORTGAGE.     See  MoKTGAGE. 

TRANSMUTATION  OF  POSSESSION, 

conveyances  operating  by  or  without,  356 

TREASON.     Sec  Forpbituke. 

TRUST — and  see  Equitable  Estate,  * 

meaning  of  the  term,  171  and  n.  (b) 
how  created,  177 
declaration  of  trust,  how  made,  178,  372,  373 

of  land,  writing  necessary  for,  in  general,  178,  372 

secret  trust,  an  exception,  178 

place  of,  in  deed,  367 
express  or  implied  ;  instances  of  implied,  178,  179 
for  payment  of  debts,  distinguished  from  charge  of  debts,  197 
executory  or  executed,  179  and  n.  (r),  180 
voluntary,  180 
imperfect,  or  unlawful,  resulting  trust  in  case  of,  196 
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of  surplus  after  fulfilment  of  trust,  197 

for  sale  of  land,  Settled  Land  Acts  applicable  to,  183  and  nn.  {I),  (n), 

184 
by  operation  of  law,  195 

resulting,  definition  and  instances  of,  195-J97 
constructive,  definition  and  instances  of,  198-201 
arising  from  contract,  where  writing  necessary  for,  373 
equitable  charges  and  liens,  252 
statutes  of  limitation,  how  far  applicable  to,  445 
for  conversion.     See  Conversion. 
for  separate  use.     See  Married  Woman. 

TRUSTEE, 

meaning  of  the  term,  171  ;  and  sec  Bake  Trustee. 
of  settlement,  under  Settled  Land  Acts,  83,  84 
estate  of,  its  extent,  186 

devolution  of,  on  death  ;  statutorj-  alterations  as  to,  186, 

187  and  n.  (b),  191,  414 
not  subject  to  escheat,  465 

not  affected  by  claims  on  trustee,  his  bankruptcy  or  felony, 
187,  455,  468,  494 
office  of,  disclaimer  or  acceptance  of,  187  and  n.  (</) 

retirement  or  removal  from,  causes  of,  187,  188  and  n.  (  j) 

468 
is  joint ;  survivorship  and  devolution  of,  191  and  n.  {w) 
power  of  appointing  new,  and  statutory  provisions  as  to,  188,  189 
vesting  of  trust  estate  on  appointment  of  new,  and  statutory  pro- 
visions hereon,  189,  190,  360,  410 
appointment  of  separate,  for  part  of  trust  property,  189 
judicial,  appointment  of,  under  Judicial  Trustees'  Act,  192 
discharge  of,  without  appointment  of  new,  under  Trustee  Act,  190 
appointment  or  discharge  of,  under  Settled  Land  Acts,  191 
powers  of,  generally,  192 

as  to  investments,  lb. 
sales,  193 

receipts,  193  and  n.  (/) 
compounding  claims,  insuring  and  renewing  leases, 

194 
sale  of  surface  and  minerals  separately,  ib. 
under  Copyhold  Act,  r94 
provisions  of  Settled  Land  Acts  as  to,  ib. 
rights  of,  to  indemnity  and  reimbursement,  ib. 
to  protection  or  advice  of  Court,  195 
to  settlement  of  accounts,  ib. 
in  bankruptcy.    See  Bankruptcy. 

to  preserve  contingent  remainders.     See  Contingent  Remainder. 
married  woman.     Sec  Married  Woman. 
infant.    See  Infant. 

of  unsound  mind.     See  UNSOUND  Mind,  Person  op. 
felons.     See  Felon. 

TURBARY. 

common  of,  290 
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UNDERLEASE. 

what  if.  is.  loo 

distinguished  from  assignment,  loo,  347 

no  liability  under,  to  original  lessor,  ih. 

investigation  of  title  to,  314  and  n.  (<•) 
UNDUE  INFLUENCE 

may  invalidate  alienation,  309.  310 

UNSOUND  MIND,  PERSON  OF, 

presumption  of  sanity,  490 

will  of.  void,  unless  made  in  lucid  interval  ib. 

effect  of  alienations  inter  vivox  by,  ib. 

contracts  by,  ib. 

jurisdiction  in  lunacy,  491  n.  (e) 

powers  of  committee  of  lunatic  under  Lunacy  Acts,  491 

under  Settled  Estates  Act,  Partition  Acts,  and  Settled 
Land  Acts,  ib. 

lunatic  may  bo  made  bankrupt,  492 

no  conversion  of  property  of,  in  general,  491 

trustee  or  mortgagee,  vesting  of  lands  held  by,  190,  492 
appointment  of  new,  in  place  of,  492 

executor  or  administrator,  administration  in  case  of,  ib. 

protector  of  settlement,  ib. 
USES. 

origin  of,  144 

distinctions  between,  and  estates  at  common  law,  145,  171 

statutes  regulating,  j^rior  to  Statute  of  Uses,  145  and  n.  {  /  ) 

effect  of  Statute  of  Uses  upon.     >S'ee  USES,  Statute  of. 

springing   and   shifting,   149.      And  see  Executory  Ixteuests  ; 

Po\VEU.S. 

future,  wliether  deemed  remainders  or  executory  interests,  148 

declared  by  will,  effect  of,  151,  3S9 

active  or  passive,  173 

where  implied  prior  to  Statute  of  Uses,  351,  356 

since  the  statute,  352,  356 
resulting,  prior  to  the  statute,  352 

since  the  statute,  149,  352,  356  and  n.  (r),  359 
declaration  of,  transfer  of  legal  estate  by,  353 

place  of,  in  deed  of  conveyance,  367 
extent  of  estate  of  cestui  que  use  under,  354 
to  bar  dower,  form  and  effect  of,  436 
USES,  STATUTE  OF, 
provisions  of,  146 
as  to  jointures,  435 
operation  and  effect  of,  146.  151,  351 
what  interests  within,  147,  173,  355 
doctrine  of  scintilla  juris  under,  150 
does  not  execute  use  upon  a  use,  172 
applies  only  to  passive  uses,  173 
effect  of,  upon  conveyances,  352-354 
limitation  under,  to  use  of  alienor  and  another  jointly,  353 

of  particular  estate,  or  remainder,  to  alienor  353 
between  husband  and  wife,  354 
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USES,  STATUTE  OF-confinued. 

alterations  by  Conv.  Act,  1881,  as  to  such  limitations,  353,  354 
whether  limitation  '  unto  and  to  the  use  of  '  takes  effect  under,  354 
application  of,  to  creation  of  easements,  &c.,  by  Conv.  Act,  1881  :  355 
provision  of,  as  to  rent-charges,  355 

forms  of  conveyances  under;  by,  or  without,  transmutation  of  pos- 
session, 356 
application  of,  to  statutory  grant,  359 
whether  corporation  can  convey  by,  498,  n.  (r) 

VENDOR'S  LIEN.    See  EQUITABLE  Charges  and  Liens. 

VESTED  INTEREST, 

what  it  is,  as  distinguished  from  contingent  interest,  112 

VESTED  REMAINDER, 
definition  of,  123 
how  created,  ib. 
rights  of  owner  of,  as  to  use  and  enjoyment,  ib. 

in  case  of  waste  by  particular  tenant.  See  Waste. 
alienation  of,  in  general,  125 

of   estate   tail   in,  ib.     /See   BASK  Fee  ;    PkoteCTOR   OF 
Settlement. 
determination  of,  modes  of,  128 
in  copyholds,  admittance  to,  370,  371 

VESTING  ORDER, 

under  Trustee  Act,  1893  :  189,  190  and  n.  (9),  191,  410,  489,  492 

in  bankruptcy,  of  disclaimed  property,  458,  459 

of  lease,  in  underlessee,  under  Conv.  Act,  1892  :  105 

VILLEINAGE, 

tenure  in,  20,  29,  30  and  nn.  (v),  (x)  ;  and  see  Tenure. 

VJVDM  VADltJM, 
meaning  of,  222 

VOID  AND  VOIDABLE 

transactions,  distinction  between,  323 

VOLUNTARY 

trust,     ^ee  Trust. 

alienations,  where  void  against  creditors,  338, 456  and  nn.  {t),  {w),  {x) 
and  see  CREDITORS,  RIGHTS  OP. 

formerly  invalid  as  against  purchasers,  340 
alteration  by  Vol.  Conv.  Act,  1893  •  34 1 
waste.    See  Waste. 

VOLUNTEER 

takes  subject  to  prior  equities,  201 

WAIVER.     See  FORPEITURE. 

WARRANTIES 

for  title,  superseded  by  covenants,  318,  n.  (lo) 
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WASTE, 

definition  of,  65 

voluntaiy  or  permissive,  66 

ameliorating,  123,  n.  {j) 

liability  of  tenant  for  life  for  voluntary,  65 

tenant  for  life  not  liable  for  permissive,  semhle,  66 

in  timber  and  other  trees,  what  is,  67  68 

in  buildings,  what  is,  68 

accidental  destruction  by  fire,  tempest,  etc.,  is  not,  ib. 

in  mines,  what  is,  ih. 

by  changing  course  of  husbandry,  what  is,  ih. 

equitable,  what,  69 

provision  of  Judicature  Act,  1873,  ^.s  to,  ib. 
tenant  in  fee  simple  where  liable  for,  53 
tenant  in  tail  after  possibility  of  issue  extinct  liable  for,  69 
liability  of  copyholder  for,  53,  65 

tenant  for  years  for,  90 
tenant  at  will  not  liable  for  permissive,  109 

remedy  of  reversioner  or  remainderman  for,  115,  123;  and  see  65, 
n.  (r/) 
in  case  of  contingent  remainder,  141,  142 
in  case  of  executory  interest,  152 
by  one  joint  tenant,  remedy  of  co-tenant  for,  159 
rules  as  to  right  to  proceeds  of,  124,  125,  142 
distinctions  as  to  things  accidentally  severed,  125 

and  as  to  things  severed   from  copyhold  land,  ih. 
mortgagor  in  possession  not  liable  for,  generally,  227 
mortgagee  in  possession  liable  for,  236 

WASTES  OF  MANOR, 
what  are,  27,  2S 

grants  of,  by  lord,  and  Copyhold  Act,  as  to,  30,  52 
encroachments  on,  acquisition  by,  296 
approvement  of,  ih. 

WATER, 

meaning  of  term  iti  conveyances,  383 

WEEKLY  TENANCY, 
nature  of,  43 
determination  of,  by  notice,  102 

'WELSH  MORTGAGE, 

meaning  of,  223,  n.  (h) 

WILD'S  CASE, 
rule  in,  403 

WILL, 

definition  of,  384 

codicil  to,  384  ;  and  see  408 

alienation  by,  at  common  law ;  statutory  extensions  prior  to  Wills 

Act,  384,  385 
general  power  of  disposition  by,  under  Wills  Act,  3S5 
from  what  time  it  takes  effect  as  to  property  ;  former  and  present 

law,  386,  394,  406 

2  N 
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WILL — conlhnted. 

formalities  necessary  for,  before,  and  under  Wills  Act,  3S6  and  n.  (?•), 

387,  nn.  (.V),  (0 
revival  of,  re-execution,  &;c.,  necessary  for,  3S7 
alterations  or  interlineations  in,  rules  as  to,  387  and  n,  (»') 
signature  of,  sufliciency  and  position  of,  38S 
attestation  clause  to,  form  and  effect  of,  387,  n.  (/) 
witnesses  to,  rules  as  to,  and  as  to  gifts  to,  etc.,  388 
operation  of ;  with  respect  to  real  estate,  5,  389 
uses  and  trusts  by,  151,  389 
devise  of  copyholds  by,  390 
proof  of  devise,  when  by  probate,  389,  n.  (7() 
devi'se  to  heir-at-law,  effect  of,  417 
with  respect  to  personal  estate  ;  devolution  upon  legal 
personal  representative,  390 
proof  in  common  form  ;  in  solemn  form,  391 
probate,  what  is,  and  effect  of,  392 
how  personalty  passes  to  legatees,  393 
different  kinds  of  testamentary  gifts  ;  devise  ;  bequest  or  legacy,  !h. 
specific  devise  or  bequest,  general  and  demonstrative  legacies, 

393  and  n.  {h) 
residuary  devise  or  bequest ;  under  former  and  present  law, 

393.  394 
devolution  where  no  residuary  devise  or  bequest ;  statutory 

alteration  as  to  personalty,  394,  395 
marshalling  of  assets  between  devisees,  legatees,  &c.,  395,  396, 
and  nn.  (7),  (;•) 
construction  or  interpretation  of;  general  rules  of,  396 
as  to  operative  words  generallj-,  397 

exercise  of  power  by  general  devise  or  bequest,  397,  398 
gifts  by  implication,  398  and  n.  {e),  399 

of  cross-remainders,  400 

gift  over  on  death  without  issue,  399 

words  of  description  in  ;  effect  of  general  gift,  400 

general  devise  of  'land,'  before  and  since  Wilis  Act,  401 
'  real  estate,'  effect  of,  ih.  and  n.  (^j) 
words  of  limitation  in  ;  application  of  rule  in  Shelley's  case  to,  401, 
402 
technical    terms   not   necessary ;    devise   without   words  of 

limitation,  402 
devise  to  trustees,  186  and  n.  (//) 
limitation  of  estate  tail ;  rule  in  Wild's  case,  402,  403 
vesting  of  gifts  by,  general  rules  as  to,  403 
lapse  of  gift  by,  general  rule  as  to,  403,  404 

whether  it  applies  to  gifts  jointly,  or  to  a  class,  404 
exception  to,  in  case  of  gift  in  tail,  ih. 

in  case  of  gifts  to  children  or  issue,  405 
ademption  of  gift  by,  what  it  is,  and  instances  of,  ib. 

effect  of  acquisition  by  testator  of  different  interest,  etc.,  406 
revocation  of,  ilifferent  modes  of,  406,  407  and  nn.  (w)  (,r),  408 

WILL,  ESTATE  AT 
definition  of,  44 
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WILL,  ESTATE  A.T— continued . 
less  than  estate  for  years,  44 
creation  of,  109  and  n.  (y),  in 
rights  of  tenant  of,  as  to  use  and  enjoyment,  109 
not  alienable,  no 
determination  of,  modes  of,  ib. 
of  ce-<<tui  que  tntat,  at  common  law,  177 
of  mortgagor,  at  common  law,  227 

WITNESSES.    See  Deed  ;  Will. 

WORDS  OF  LIMITATION— flHrf  see  Shelley's  Case,  Rule  in, 

meaning  of,  375 

in  conveyances  of  legal  estates  of  inheritance,  of  freehold  tenure, 
375,  376  and  nn.  (y,)  {z),  380 
provision  of  Conv.  Act  1881,  as  to,  377 
to  corporations,  how  far  necessary,  498 
of  estates  for  life,  years,  yearly  tenancy,  379,  380 

creating  joint  tenancy,  or  tenancy  in  common,  157,  167,  380,  381 

of  copyhold  estates,  381 

of  equitable  estates,  ib. 

in  wills,  401,  402.     Ami  see  Will. 

WRIT— awrZ  nee  Crowx  Debt  ;  Judgment  Debt 
of  elegit,  255  and  n.  {v),  256 
ol  fieri  farian,  259  and  n.  [p) 
of  extent,  261 

YEARLY  TENANCY, 
nature  of,  43 

arising  by  implication,  89,  90,  n.  (/),  in 
determination  of,  by  notice,  102  and  n.  (>«) 
words  of  limitation  of,  3S0 

YEARS,  ESTATE  FOR— ond  see  Yearly  Tenancy, 
definition  of,  43 

less  than  life  estate,  43  ;  and  see  43,  n.  (o) 
determinable  on  life,  powers  of  owner  of,  under  Settled  Land  Acts, 

77,  n.  (r),  102 
creation  of,  89  ;  and  see  ENTRY  ;  Interesse  Termini  ;  Lease. 
words  of  limitation  of,  380 

given  by  will,  passes  to  legatee  by  assent  of  executor,  393 
rights  of  tenant  as  to  use  and  enjoyment ;  liability  for  waste,  90 
no  compensation  for  improvements  ;  statutory  exceptions,  91,  92  and 

nn.  (r).  [t) 
right  of  removal  of  fixtures ;  Agr.  Holdings  Act,  1883,  hereon,  92, 

93  and  n.  (v) 
whether  entitled  to  emblements  ;  local  customs  re  ipecting,  93,  94 
express  provisions  of  leases  as  to  use  and  enjoyment,  94,  95  ;  and 

see  COVENANT.S. 
rights  under  long  terms  created  for  special  purposes,  99 
alienation  of,  general  right  of,  and  restrictions  on,  100,  loi 
licence  for,  loi 
of  long  terms  for  special  purposes,  99,  100 
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alienation  of,  by  assignment  or  by  underlease,   icx).     See  Assign- 
ment ;  Underlease. 
under  Settled  Land  Acts,  102 

enlargement  of,  into  fee  simple  under  Conv.  Acf,  1881  :  108,  360 

determination  of,  modes  of,  102-108  ;  and  see  Condition  Subse- 
quent; Enlargement;  Forfeiture;  Proviso;  Term. 

limitation  of,  for  particular  estate  with  expectant  interest  thereon, 
how  far  pi-acticable,  121,  122,  148 

not  within  Statute  of  Uses,  148,  173  ;  a7id  see  355 

creation  of  equitable  estate  in,  173 

liability  of,  for  debts,  259  and  n.  (p),  268 

implied  surrender  of,  350 

of  bankrupt,  vesting  of  disclaimed,  458,  459 

vesting  of,  in  underlessee  under  Conv.  Act,  1892  :   105 
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Edgar  J.  Elgood,  B.C.L.,  M.A.,  of  Lincoln's  Inn,  Barrister-at-Law. 


"We  highly  approve  of  Mr.  Walker's  arrange- 
ment  The  Notes  are  full,  and  as  far  as  we 

have  been  able  to  ascertain,  carefully  and  accurately 

compiled We  can  commend  it  as  bearing 

on  its  face  evidence  of  skilful_  and  careful  laboiu-, 
and  we  anticipate  that  it  will  be  found  a  very 
acceptable  substitute  for  the  ponderous  tomes 
of  the  much  esteemed  and  valued  Williams." — 
Law  Times. 


"  Mr.  Walker  is  fortunate  in  his  choice  of  a  sub- 
ject, and  the  power  of  treating  it  succinctly  ;  for 
the  ponderous  tomes  of  Williams,  however  satisfac- 
tory as  an  authority,  are  necessarily  inconvenient 

for  reference  as  well  as  expensive On  the 

whole  we  are  inclined  to  think  the  book  a  good  and 
useful  one." — Law  journal. 


In  royal  i2mo,  price  4J.,  cloth, 
A   DIGEST    OF  THE    LAW   OF 

PRACTICE  UNDER  THE  JUDICATURE  ACTS  AND  RULES, 

AND  THE  CASES  DECIDED  IN  THE  CHANCERY  AND  COMMON  LAW  DIVISIONS 
FROM  NOVEMBER  1875   TO  AUGUST  1880. 

By  W.  H.  HASTINGS  KELKE,  M.A.,  Barrister-at-Law. 
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Second  Edition,  in  8vo,  price  95.,  cloth, 

THE  LAW  OF  MAINTENANCE  AND  DESERTION, 

AND  THE  ORDERS  OF  THE  JUSTICES  THEREON.  Second 
Edition,  including  the  LAW  OF  AFFILIATION  and  BASTARDY.  With 
an  Appendix  of  Statutes  and  Forms,  including  the  Summary  Jurisdiction  (Married 
Womens')  Act  of,  1895.  By  Temple  Chevallier  Martin,  Chief  Clerk  of  the 
Lambeth  Police  Court,  Editor  of  the  "Magisterial  and  Police  Guide,"  &c.,  and 
George  Temple  Martin,  M.A.,  of  Lincoln's  Inn,  Barrister-at-Law. 

Second  Edition.     Crown  Svo,  price  8j.  dd.,  cloth, 

THE  LAW  OF  ARBITRATION   AND  AWARDS ; 

With   Appendix  containing   Lord  Denman's    ARBITRATION    BILL,    AND 
STATUTES    RELATING   TO   ARBITRATION,  and  a  collection  of  Forms 
and  Index.     Second  Edition.    With  a  Supplement  containing  an  Abstract  of  the 
Arbitration  Act,  1889.     By  Joshua  Slater,  of  Gray's  Inn,  Barrister-at-Law. 
*,*  The  Supplement  can  be  liad  separately,  price  6d. 

In  crown  8vo,  price  6s.,  cloth, 

THE  PRINCIPLES  OF  MERCANTILE  LAW.    By 

Joshua  Slater,   of  Gray's   Inn,   Barrister-at-Law. 
In  Svo,  price  I2s.,  cloth, 

THE   LAW  AND   PRACTICE   OF  DISCOVERY  in 

the  SUPREME  COURT  of  JUSTICE.  With  an  Appendix  of  Forms, 
Orders,  &c.,  and  an  Addenda  giving  the  Alterations  under  the 
New  Rules  of  Practice.  By  Clarence  J.  Peile,  of  the  Inner  Temple, 
Barrister-at-Law. 

In  one  volume,  8vo,  price  18^.,  cloth, 
THE    LAW    AND    PRACTICE    RELATING    TO 

PETITIONS    IN    CHANCERY   AND    LUNACY, 

Including  THE  SETTLED  ESTATES  ACT,  LANDS  CLAUSES  ACT, 
TRUSTEE  ACT,  WINDING-UP  PETITIONS,  PETITIONS  RELATING 
TO  SOLICITORS,  INFANTS,  Etc.,  Etc.  With  an  Appendix  of  Forms 
and    Precedents.      By   Sydney    E.    Williams,   Barrister-at-Law, 

Second  Edition,  in  Svo,  price  28^.,  cloth, 

A  SELECTION   OF  PRECEDENTS  OF  PLEADING 

UNDER  THE  JUDICATURE  ACTS   IN   THE  COMMON  LAW  DIVISIONS. 

With  Notes  explanatory  of  the  different  Causes  of  Action  and  Grounds  of  Defence  ;  and 

an  Introductory  Treatise  on  the  Present  Rules  and  Principles  of  Pleading  as 

illustrated  by  the  various  Decisions  down  to  the  Present  Time. 

By  J.  CUNNINGHAM  and  M.  W.  MATTINSON. 

SECOND  EDITION. 

By  miles    WALKER  MATTINSON.  of  Gray's  Inn,  Barrister-at-Law,  and 

STUART  CUNNINGHAM  MACASKIE,  of  Gray's  Inn,  Barrister-at-Law. 

REVIEWS. 

' '  The  notes  are  very  f>ertinent  and  satisfactory :  the  introductory  chapters  on  the  present  system  of  pleading 
are  excellent,  and  the  precedents  will  be  found  very  useful.'  — Irisk  Law  Times. 

"A  work  which,  in  the  compass  of  a  single  portable  volume,  contains  a  brief  Treatise  on  the  Principles 
and  Rules  of  Pleading,  and  a  carefully  annotated  body  of  Forms  which  have  to  a  great  extent  gone  through 
the  entirely  separate  sifting  processes  of  Chambers  Court,  and  Judges'  Chambers,  cannot  fail  to  be  a  most 
useful  companion  in  the  Practitioner's  daily  routine." — Law  Magazine  and  Revievi. 


STEVENS   &'    HAYNES,    BELL    YARD,    TEMPLE   BAR. 


Second  Edition,  in  two  volumes,  royal  8vo,  price  70J. ,  cloth 

NEGLIGENCE  IN  LAW 

Being  the  Second  Edition  of  *'  Principles  of  the  Law  of  Negligence," 
Re-arranged  and  Re-written. 

By    THOMAS    BEVEN, 

THE  INNER   TEMPLE,    BARRISTER-AT-LAW  ;    AUTHOR   OF    "  THE   LAW    OF   EMPLOYERS*    LIABILITY 
FOR   THE  NEGLIGENCE  OF   SERVANTS    CAUSING  INJURY  TO   FELLOW-SERVANTS." 


REVIEWS. 


"  These  volumes,  says  Mr.  Beven  in  the  preface,  maybe  regarded  as  a  second  edition  of  his  '  Principles 
of  the_  Law  of  Negligence,'  in  so  far  as  the  subjects  treated  of  in  both  books  are  the  same ;  and  the 
materials  collected  19  the  one  have  been  used  without  reserve  in  the  other.  As  to  anything  beyond  this, 
he  continues,  the  present  is  a  new  work.  The  arrangement  is  altogether  different  from  that  previously 
adopted.  Nearly  a  half  of  the  contents  of  these  volumes  is  absolutely  new,  and  of  the  remainder  there 
is  very  little  which  has  not  been  materially  modified,  if  not  in  substance,  yet  in  expression. 

'Upon  its  first  appearance,  the  'Principles  of  the  Law  of  Negligence '  was  at  once  recognized  as  a 
work  of  the  highest  importance,  and  the  ability  and  industry  which  Mr.  Beven  had  brought  to  bear  upon 
his  task  laid  the  profession  under  no  ordinary  obligation.  The_service  which  he  then  rendered  has  been 
greatly  increased  by  the  production  of  this  second  edition,  and  the  book  deserves  a  place  in  the  first 
rank  among  authoritative  expositions  of  the  law. 

"The  chief  characteristic  of  Mr.  Beven's  method  is  thoroughness.  He  is  not  himself  in  a  hurry,  and 
it  is  certainly  useless  for  his  readers  to  be  so.  The  law  is  to  be  found  in  his  pages,  and,  when  found,  it  is 
clearly  enunciated  ;  but  it  is  always  deduced  from  a  full  and  discriminating  examination  of  multitudinous 
cases — English  and  American — and  readers  must  be  content  to  survey,  leisurely  and  cautiously,  with  Mr. 
Beven,  the  whole  field  of  judicial  exposition,  and  to  follow  his  own  careful  and  elaborate  criticism,  if  they 
would  gain  the  full  benefit  of  the  results  at  which  he  arrives.  The  book  is  not  meant  to  be  taken  up 
for  a  hasty  reference,  and  often  the  lawyer  may  find  it  more  convenient  to  resort  to  a  treatise  more  concise. 
On  the  other  hand,  it  will  be  an  invaluable  companion  in  the  consideration  of  any  matter  which  requires 
research,  and  the  style  and  arrangement  is  such  that,  whether  the  book  is  used  for  purposes  of  business  or 
of  general  study,  it  cannot  fail  to  prove  deeply  interesting.  .  .  . 

"The  above  account  is  but  a  sketch  of  Mr.  Beven's  great  work.  It  is  impossible  within  the  present 
limits  to  give  an  adequate  idea  of  the  variety  of  topics  which  are  included,  of  the  learning  and  patience  with 
which  they  are  discussed.  Negligence  may  only  be  an  aspect  of  the  law  ;  but  the  treatment  here 
accorded  to  it  throws  into  prominence  a  host  of  questions  of  the  utmost  importance,  both  practically  and 
theoretically.  By  his  contribution  to  the  due  understanding  of  these  Mr.  Beven  has  placed  the  profes- 
sion under  a  lasting  obligation,  an  obligation  which  no  reader  of  his  work  will  fail  to  realize." — Solicitors' 
Journal.  

"The  book  upon  which  this  is  founded,  and  which  is  in  a  measure  a  former  edition  of  the  present 
volumes,  has  made  Mr.  Beven  an  authority  on  the  subject  of  the  law  of  negligence.  He  has,  in  writing 
these  volumes,  made  full  use  of  h  s  former  labours  ;  but  he  claims  that  in  reality  the  present  work  is  a 
new  one,  and  his  claim  is  justified.  .  .  .  Just  occasionally  a  well-written  and  ably-conceived  law 
book  is  published,  and  such  a  one  is  this  of  Mr.  Beven's.  We  think  that  to  compare  it  with  other  books 
on  the  subject  would  be  impossible  ;  it  stands  easily  the  best  book  on  the  subject.  In  clear  exposition  of 
law,  for  good  classification  of  subject-matter,  for  accuracy  of  detail,  and  for  every  arrangement  to  facili- 
tate reference  it  cannot  be  beaten.  We  may  congratulate  Mr.  Beven  upon  the  accomplishment  of  his 
laborious  task  ;  he  has  given  to  the  profession  a  valuable  work,  and  one  which  will  enhance  his  reputation 
as  a  writer  on  the  Law  of  Negligence." — Law  Journal,  August  3,  1895. 

"  He  has  treated  the  well-known  subject  of  Negligence  in  a  scientific  way,  and  has  not  been  content  with 
nterely  collecting,  in  more  or  less  relevant  positions,  a  number  of  cases  which  anyone  could  find  for  himself 
in  any  Digest  of  Law  Reports,  but  has  endeavoured  to  reduce  from  the  chaos  of  decided  cases  a  systematic 
study  of  the  subject,  with  clear  enunciations  of  the  principles  he  finds  governing  the  various  decisions.  In 
the  arrangement  of  the  book  the  author  has  been  very  happy  in  his  method,  a  by  no  means  easy  task  in  the 
treatment  of  a  subject  in  which  each  branch  of  it  in  reality  overlaps  another.  ...  A  good  index  and 
clear  t^e  increase  the  value  of  a  book  which  will  without  doubt  receive  the  hearty  commendation  of  the 
profession  as  a  successful  completion  of  the  author's  ambitious  task." — Law  Titnes. 

"  In  respect  of  the  style  of  treatment  of  the  subject,  the  book  must  be  highly  commended.  It  will  be  of 
service  to  every  lawyer  who  wishes  rather  to  get  an  intelligent  understanding  of  the  Law  of  Negligence, 
than  merely  to  find  correct  and  reliable  legal  propositions  for  practical  use,  and  that  whether  he  be  a  student 
or  a  practitioner.  To  the  student  the  work  is  valuable  for  the  searching  and  well-sustained  discussion  of  the 
cases  ;  and  to  the  practitioner  there  are  presented  all  the  cases  that  bear  on  most  points  for  which  he  may 
bein  search  of  authority.  One  of  the  chief  merits  of  the  work  is,  that  all  the  available  authority  on  each 
point  is  collected  and  so  arranged  that  it  can  be  easily  iovxiA."— Juridical  Review. 

_  "  Contains  evidence  of  much  serious  work,  and  ought  to  receive  a  fair  trial  at  the  hands  of  the  profes- 
sion."— Law  Quarterly  Review. 
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Second  Edition,  in  royal  8vo,  price  38^. ,  cloth, 

THE  LAW  OF  THE   DOMESTIC  RELATIONS, 

INCLUDING 

HUSBAND  AND  WIFE  :    PARENT  AND  CHILD  :    GUARDIAN  AND 
WARD  :  INFANTS  :  AND  MASTER  AND  SERVANT. 

By  WILLIAM  FINDER  EVERSLEY,    B.C.L.,    M.A., 

OF   THE  INNER   TEMPLE,    BARRISTER-AT-LAW. 

"  It  is  essentially  readable  and  interesting,  and  ought  to  take  a  high  place  among  text-books.  .  .  .  We 
say,  without  hesitation,  that  this  is  a  learned  book,  written  in  a  peculiarly  fascinating  style,  having  regard 
to  the  nature  of  the  subject.  ...  It  can  only  be  said,  therefore,  that  the  book  is  deserving  of  success  upon 
the  merits  ;  and  that  the  attempt  to  combine  the  treatment  of  three  branches  of  the  law  which  have  hitherto 
been  unnaturally  divided  shows,  in  itself,  a  comprehensive  grasp  of  principle." — La'w  Times. 

"The  author  may  be  congratulated  upon  having  produced  an  excellent  treatise  on  this  branch  of  the 
law,  well  arranged,  clearly  written,  and  complete.  A  word  of  praise,  too,  must  be  accorded  to  the 
laborious  care  with  which  he  has  accumulated  references  to  the  various  Reports,  and  constructed  his  very 
full  index." — Solicitors'  Journal. 

Second  Edition,  in  one  volume,  royal  8vo,  price  Tfls,,  cloth, 
THE    LAW   RELATING   TO   THE 

SALE  OF  GOODS  AND  COMMERCIAL  AGENCY. 

SECOND    EDITION. 
By  ROBERT  CAMPBELL,  M.A, 

OF  Lincoln's  in.n,  barrister-at-law;   advocate  of  the  scotch  bar. 

AUTHOR  of  the  "  LAW  OF  NEGLIGENCE,"  ETC. 


"An  accurate,  careful,  and  exhaustive  handbook  on  the  subject  with  which  it  deals.     The  excellent 
index  deserves  a  special  word  of  commendation." — Law  Quarterly  Revieiu. 

_  "  We  can,  therefore,  repeat  what  we  said  when  reviewing  the  first  edition — that  the  book  is  a  contribu- 
tion of  value  to  the  subject  treated  of,  and  that  the  writer  deals  with  his  subject  carefully  and  fully." — 
Lmvi  Journal. 

Second  Edition,  in  one  volume,  8vo,  price  28^.,  cloth, 
A    TREATISE    ON 

THE    CONSTRUCTION    AND    EFFECT    OF 
STATUTE    LAW. 

with  appendices  containing  words  and  expressions  used  in  statutes 

which  have  been  judicially  or  statutably  construed,  and 

the  popular  and  short  titles  of  certain  statutes. 

By    henry    HARDCASTLE,    Barrister-at-law. 

SECOND    EDITION,  REVISED    AND    ENLARGED,  by  W.  F.  CRAIES, 

BARRISTER-AT-LAW. 


"  The  result  of  Mr.  Craies'  industry  is  a  sound  and  good  piece  of  work,  the  new  light  thrown 
on  the  subject  since  1879  having  been  blended  wiih  the  old  in  a  thoroughly  workmanlike 
manner.  Though  less  a  student's  manual  than  a  practitioner's  text  book,  it  is  the  sort  of 
volume  an  intelligent  perusal  of  which  would  educate  a  student  better  than  the  reading  of 
much  substantial  law." — Saturday  Review. 

In  one  volume,  8vo,  price  285.,  cloth, 

THE  LAW  RELATING  TO  PUBLIC  WORSHIP ; 

With  special  reference  to  Matters  of  Ritual  and  Ornamentation,  and  the  Means  of 
Securing  the  Due  Observance  thereof,  and  containing  in  extenso,  with  Notes  and 
References,  The  Public  Worship  Regulation  Act,  1874  ;  The  Church  Discipline 
Act;  the  various  Acts  of  Uniformity;  the  Liturgies  of  1549,  1552,  and  1559, 
compared  with  the  Present  Rubric ;  the  Canons  ;  the  Articles ;  and  the  Injunc- 
tions, Advertisements,  and  other  Original  Documents  of  Legal  Authority.  By 
Seward  Brice,  LL.  D.,  of  the  Inner  Temple,  Barrister-at-Law. 


10  STEVENS    &-    BAYNES,    BELL    YASD,    TEMPLE    BAR. 


In  8vo,  price  30^.,  cloth, 

THE  PRACTICE  ON  THE  CROWN  SffiE 

Of  the  fiueen's  Bench  Civision  of  Her  Majesty's  High  Court  of  Justice 

(Founded  on  Corner's  Crown  Office  Practice),  including 

Appeals  from  Inferior  Courts;    with  Appendices  of  Rules  and  Forms, 

By  FREDERICK    HUGH    SHORT, 

Chief  Clerk  of  the  Crown  Office,  Author  of  "  Taxation  of  Costs  in  the  Crown  Office,"  and  Editor 

of  "  Crown  Office  Rules  and  Forms,  188O  ;'  and 

FRANCIS    HAMILTON    MELLOR,    M.A., 

Trin.  Coll.  Camb.,  Northern  Circuit,  Inner  Temple,  Barrister-at-Law. 


In  8vo,  price  12s.,  cloth, 

THE  CROWN  OFFICE  RULES  AND  FORMS,  1886. 

The  Supreme  Court  of  Judicature  Acts  and  Rules  of  the  Supreme  Court.  1883,  relating  to 
the  Practice  on  the  Crown  side  of  the  Queen's  Bench  Division  ;  including  Appeals 
from  Inferior  Courts,  Tables  of  Court  Fees,  Scales  of  Costs  ;  together  with  Notes, 
Cases,  and  a  Full  Index.     By  F.  H.  SHORT,  Chief  Clerk  of  the  Crown  Office. 

In  Svo,  price  6s.  6d.,  cloth, 

THE  CUSTOMS  AND  INLAND  REVENUE  ACTS, 

1880  and  1881  (43  Vict.  cap.  14,  and  44  Vict.  cap.  12), 
So  far  as  they  Relate  to  the  Probate,  Legacy,  and  Succession  Duties,  and  the  Duties  on 
Accounts.     With  an  Introduction  and  Notes.    By  Alfred  Hanson,  Esq.,  Comp- 
troller of  Legacy  and  Succession  Duties. 

\*  This  forms  a  Supplement  to  the  Third  Edition  of  the  Probate,   Legacy,  and  Succession  Duty 
Acts,  by  the  same  Author. 

Fourth  Edition,  in  8vo,  in  the  press, 

THE  ACTS  RELATING  TO  PROBATE,  LEGACY,  AND 

SUCCESSION  DUTIES.  Comprising  the  36  Geo.  III.  c.  52  ;  45  Geo.  III. 
c.  28  ;  55  Geo.  III.  c.  184;  and  16  &  17  Vict.  c.  51  ;  the  Customs  and  Inland 
Revenue  Acts,  43  Vict.  c.  14;  and  44  Vict.  c.  12;  also  the  New  Estate  Duty 
Finance  Acts,  57  &  58  Vict.  c.  30,  and  59  &  60  Vict.  c.  28  ;  with  an  Intro- 
duction, Copious  Notes,  and  References  to  all  the  Decided  Cases  in  England, 
Scotland,  and  Ireland.  An  Appendix  of  Statutes,  Tables,  and  a  full  Index.  By 
Alfred  Hanson,  of  the  Middle  Temple,  Esq.,  Barrister-at-Law,  Comptroller 
of  Legacy  and  Succession  Duties.  Fourth  Edition  by  Lewis  T.  Dibdin,  M.A., 
D.C.L.,  and  F.  H.  L.  Errington,  M.A.,  Barristers-at-Law. 


"  Itis  the  only  complete  book  upon  a  subject  of 
great  importance. 

"Mr.  Hanson  is  peculiarly  qualified  to  be  the 
adviser  at  such  a  time.  Hence  a  volume  without 
a  rival." — Law  Times. 


"  His  book  is  in  itself  a  most  useful  one  ;  its 
author  knows  every  in  and  out  of  the  subject,  and 
has  presented  the  whole  in  a  form  easily  and 
readily  handled,  and  with  good  arrangement  and 
clear  exposition." — Solicitors'  Journal. 


In  royal  Svo,  1877,  price  lOf.,  cloth, 
LES   HOSPICES    DE    PARIS   ET  DE    LONDRES. 

THE  CASE  OF  LORD  HENRY  SEYMOUR'S  WILL 

(WALLACE  V.  THE  ATTORNEY-GENERAL). 
Reported  by  FREDERICK  WAYMOUTH  GIBBS,  C.B.,  Barrister  at-Law, 

LATE   FELLOW  OF   TRINITY  COLLEGE,    CAMBRIDGE. 

In  Svo,  1867,  price  i6j.,  cloth, 

CHARITABLE  TRUSTS  ACTS,  1853, 1855, 1860; 

THE    CHARITY    COMMISSIONERS'    JURISDICTION    ACT,    1862; 
THE    ROMAN    CATHOLIC    CHARITIES    ACTS: 
Together  with  a  Collection  of  Statutes  relating  to  or  affecting  Charities,  including  the 
Mortmain  Acts,  Notes  of  Cases  from  1853  to  the  present  time,  Forms  of  Decla- 
rations of  Trust,   Conditions  of  Sale,  and  Conveyance  of  Charity  Land,  and  a 
ver)-  copious  Index.     Second  Edition. 
By  HUGH   COOKE  and  R,  G,  HARWOOD,  of  the  Charity  Commission. 
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In  one  Volume,  8vo,  price  2CXf.,  cloth, 
THE 

PRINCIPLES  OF  COMMERCIAL  LAW; 

WITH  AN  APPENDIX  OF  STATUTES,  ANNOTATED  BY  MEANS  OF 
REFERENCES  TO  THE  TEXT. 

By  JOSEPH    HURST  and   LORD    ROBERT    CECIL, 

OF   THE   INNER   TEMPLE,    EARRISTERS-AT-LA\V. 

"Their  compendium,  we  believe,  will  be  found  a  really  useful  volume,  one  for  the  lawyer  and  the 
business  man  to  keep  at  his  elbow,  and  which,  if  not  giving  them  all  that  they  require,  will  place  in  their 
hands  the  key  to  the  richer  and  more  elaborate  treasures  of  the  Law  which  lie  in  larger  and  more  exhaus- 
tive works." — Law  Times. 

"The  object  of  the  authors  of  this  work,  they  tell  ns  in  their  preface,  is  to  state,  within  a  moderate 
compass,  the  principles  of  commercial  law.  Very  considerable  pains  have  obviously  been  expended  on  the 
task,  and  the  book  is  in  many  respects  a  very  serviceable  one." — Laiu  Journal. 

Second  Edition,  in  royal  8vo,  price  25^.,  cloth, 
THE 

RELATIONSHIP  OF  LANDLORD  AND  TENANT. 

By    EDGAR    FOA, 

OF    THB    INNER    TEMPLE,    BARRISTER-AT-LAW. 

"Will  be  found  of  much  value  to  practitioners,  and  when  a  second  edition  has  given  the  author  the 
opportunity  of  reconsidering  and  carefully  revising  his  statements  in  detail,  we  think  it  will  take  its  place 
as  a  very  good  treatise  on  the  modem  law  of  landlord  and  tenant." — Solicitors  Jottmai. 

"  Mr.  Foa  is  a  bold  man  to  undertake  the  exposition  of  a  branch  of  law  st  full  of  difficulties  and  encum- 
bered by  so  many  decisions  as  the  Law  of  Landlord  and  Tenant.  But  his  boldness  is  justified  by  the 
excellent  arrangement  and  by  the  lucid  statements  which  characterise  his  book.  ' — Law  Quarterly  Review. 

"  Mr.  Foa's  is  a  compact  work,  treating  (i)  of  the  creation  of  the  relationship  ;  (2)  the  incidents  of 
creation  (distress)  and  determination  of  the  relationship  ;  (3)  modes  and  incidents  of  determination.  We 
conunend  it  to  the  attention  of  the  Profession  and  predict  for  Foa  on  Landlord  and  Tenant  a  very  useful 
and  very  permanent  future." — La7u  Times. 

"  We  have  nothing  but  praise  for  the  work,  and  we  shall  be  astonished  if  it  does  not  take  rank  in 
course  of  time  as  one  of  the  best — if  not  the  best — work  for  every-day  practice  on  the  subject  of  Landlord 
and  Tenant." — Law  Notes. 

"  Without  making  any  invidious  comparison  with  existing  works  on  the  subject,  we  may  frankly  say 
that  Mr.  Foa's  work  indisputably  possesses  merit.  .  .  ..  Our  verdict  on  the  book  must  be  a  decidedly 
favourable  one." — Law  Students'  Journal. 

"  'The  Relationship  of  Landlord  and  Tenant,"  written  by  Mr.  Edgar  Foa,  Barrister-at-Law,  affords  a 
striking  instance  of  accuracy  and  lucidity  of  statement.  The  volume  should  be  found  useful  not  only  by 
lawyers  but  by  landlords  and  tenants  themselves,  the  law  in  each  particular  being  stated  with  a  simplicity 
and  clearness  which  bring  it  within  the  grasp  of  the  lay  mind." — Law  Gazette. 

Second  Edition,  in  one  Volume,  medium  8vo,  price  35J.,  cloth, 

EMDEN'S    COMPLETE    COLLECTION 

OF 

PRACTICE     STATUTES, 

ORDERS    AND    RULES. 

Being  a  Selection  of  such  Practical  Parts  of  all  Statutes,  Orders  and  Rules,  as  are  now 
in  force,  and  relate  to  the  Practice  and  Procedure  of  the  .Supreme  Court.  From 
1275  to  1886.  With  Tabulated  Summaries  of  the  Leading  Cases  and  Analytical 
Cross-references. 

By   ALFRED    EMDEN, 

OF  THE  INNER  TEMPLE,    ESQ.,    BARRISTER-AT-LAW  ;    AUTHOR   OF    "THE   PRACTICE   IN   WINDIN<;-UP 

companies;"    "the   law   relating  to   building,    BUILDING   LEASES,    AND   CONTRACTS)" 

"  THE   shareholder's   LEGAL   GUIDE,"   ETC 

ASSISTED    BY 

HERBERT    THOMPSON,    M.A., 

OF   THE    INNER  TEMPLE,    BARRISTER-AT-LAW 

C    2 
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In  royal  8vo,  price  28^.,  cloth, 
A   TREATISE    ON   THE 

LAW  AND   PRACTICE 

RELATING   TO 

LETTERS  PATENT  for  INVENTIONS. 

WITH    AN 

APPENDIX    OF    STATUTES,    INTERNATIONAL    CONVENTION, 
RULES,    FORMS    AND    PRECEDENTS,    ORDERS,    &c. 

By  ROBERT   FROST,   B.Sc.   (Lond.), 

FBLLOW   OF   THE  CHEMICAL  SOCIETY;  OF  LINCOLN'S   INN,   ESQUIRE,    BARRISTER-AT-LAW. 

"  In  our  view  a  good  piece  of  work  may  create  a  demand,  and  without  disparaging  existing  literature 
upon  the  subject  of  patents,  we  think  the  care  and  skill  with  which  the  volume  by  Mr.  Frost  has  been 
compiled  entitles  it  to  recognition  at  the  hands  of  the  profession.  .  .  .  Judging  Mr.  Frost  on  this 
ground,  we  find  him  completely  satisfactory.  A  careful  examination  of  the  entire  volume  satisfies  us  that 
great  care  and  much  labour  have  been  devoted  to  the  production  of  this  treatise,  and  we  think  that  patent 
agents,  solicitors,  the  bar  and  the  bench,  may  confidently  turn  for  guidance  and  instruction  to  the  pages 
of  Mr.  Frost." — Laiu  Times. 

"  Few  practice  books  contain  so  much  in  so  reasonable  a  space,  and  we  repeat  that  it  will  be  found 
generally  useful  by  practitioners  in  this  important  branch  of  the  law.  ...  A  capital  index  concludes 
the  book." — Law  youmal. 

"  The  book  is,  as  it  professes  to  be,  a  treatise  on  patent  law  and  practice,  the  several  topics  being  con- 
veniently arranged  and  discussed  in  the  thirteen  chapters  which  form  the  body  of  the  work,  to  which 
are  appended  statutes,  rules,  and  forms.  The  statements  of  the  law,  so  far  as  we  have  been  able  to  test 
them,  appear  to  be  clear  and  accurate,  and  the  author's  style  is  pleasant  and  good.  .  .  .  The  book  is 
a  good  one,  and  will  make  its  way.  The  index  is  better  than  usual.  Both  paper  and  type  are  also 
i.XQfAtiVi.\.."— Solicitors  Journal. 

Second  Edition.     In  two  volumes,  royal  8vo,  price  50J.,  cloth, 
A    PRACTICAL    TREATISE    ON    THE 

LAW  OF   BUILDING  AND 
ENGINEERING    CONTRACTS, 

And  of  the  DUTIES   and   LIABILITIES  of   ENGINEERS,  ARCHITECTS, 

SURVEYORS    AND  VALUERS, 

WITH    AN    APPENDIX    OF    PRECEDENTS, 

ANNOTATED    BY    MEANS    OF    REFERENCE   TO   THE   TEXT   AND   TO    CONTRACTS 

IN   USE. 

AND    AN    APPENDIX    OF    UNREPORTED    CASES 

ON   BUILDING    AND    ENGINEERING    CONTRACTS. 
By   ALFRED    A.    HUDSON, 

OF     THE     INNER     TEMPLE,     BARRISTER-AT-LAW. 

"  This  is  a  book  of  §reat  elaboration  and  completeness.  It  appears  from  the  preface  that  the  author  has 
the  twofold  qualification  of  technical  knowledge  of  building,  gained  as  an  architect,  and  devotion  to  the 
legal  aspects  of  building,  engineering,  and  shipbuilding  contracts  since  he  became  a  member  of  the  bar. 
....  The  list  of  cases  cited  covers  fifty  large  pages,  and  they  include,  not  merely  English,  but  American 

and  Colonial  decisions The  book  as  a  whole  represents  a  large  amount  of  well-directed  labour,  and 

it  ought  to  become  the  standard  work  on  its  &\ih}ect.."-Solicitors'  Journal. 

"  A  very  full  index  completes  the  book.  Mr.  Hudson  has  struck  out  a  new  line  for  himself,  and  pro- 
duced a  work  of  considerable  merit,  and  one  which  will  probably  be  found  indispensable  by  practitioners, 
inasmuch  as  it  contains  a  great  deal  that  is  not  to  be  found  elsewhere.  The  Table  of  Cases  refers  to  all 
the  reports." — Law  Jourjial. 

"  Mr.  Hudson,  having  aoandoned  his  profession  of  an  architect  to  become  a  barrister,  hit  upon  the  idea 
of  wTiting  this  work,  and  he  has  done  it  with  a  thoroughness  which  every  houseowner  would  like  to  see 

bestowed  upon  modern  houses The  Index  and  Table  of  Cases  reveal  a  vast  amount  of  industry 

expended  upon  detail,  and  we  shall  be  much  surprised  if  Mr.  Hudson  does  not  reap  the  reward  of  his 
labours  by  obtaining  a  large  and  appreciative  public." — Lavj  Times. 
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Second  Edition.     In  8vo,  price  \os.  6d.,  cloth, 

OUTLINES  OF  THE  LAW  OF  TORTS. 

By    RICHARD    RINGWOOD,    M.A., 

OF   THE   MIDDLE   TEMPLE,    BARRISTER-AT-L^W  ;   AUTHOR    OF    "PRINCIPLES   OF    BANKRUPTCY,"    &C., 
AND  LECTURER    ON   COMMON    LAW   TO   THE   INCORPORATED   LAW   SOCIETY. 


"This  is  a  work  by  the  well-known  author  of  a  student's  book  on  Bankruptcy.     Its  groundwork  is  a  . 
series  of  lectures  delivered  in  1887  by  Mr.  Ringwood,  as  lecturer  appointed  by  the  Incorporated  Law 
Society.     It  is  clear,  concise,  well  and  intelligently  written  and  one  rises  from  its  perusal  with  feelings  of 
pleasure.     .     .     .     After  perusing  the  entire  work,  we  can  conscientiously  recommend  it  to  students." — 
Law  Students'  youmal. 

"  The  work  is  one  we  well  recommend  to  law  students,  and  the  able  way  in  which  it  is  written  reflects 
much  credit  upon  the  author." — Law  Times. 

"Mr.  Ringwood's  book  is  a  plain  and  straightforward  introduction  to  this  branch  of  the  law." — Law 
youmal. 

*«•  Prescribed  as  a  text-book  by  tlie  Incorporated  Law  Society  of  Ireland. 

Sixth  Edition,  in  8vo,  price  2IJ.,  cloth, 

THE  LAW  OF  COMPENSATION  FOR  LANDS,  HOUSES,  &c. 

UNDER   THE    LANDS    CLAUSES    CONSOLIDATION    ACTS,    THE    RAILWAYS 

CLAUSES  CONSOLIDATION   ACTS,   THE   PUBLIC   HEALTH   ACT,  1875; 

THE    HOUSING    OF    THE    WORKING    CLASSES    ACT,    1890; 

THE    METROPOLIS    LOCAL    MANAGEMENT    ACT, 

AND    OTHER    ACTS, 

WITH  A  FULL  COLLECTION  OF  FORMS  AND  PRECEDENTS. 
By    eyre     LLOYD, 

OF    THE   INNER   TEMPLE,    BARRISTER-AT-I.AW. 

SIXTH    EDITION, 
By  W.  J.  BROOKS, 

OF   THE   INNER   TEMPLE,    BARRISTEK-AT-LAW. 


"  In  providing  the  le^al  profession  with  a  book  which  contains  the  decisions  of  the  Courts  of  Law  and 
Equity  upofi  the  various  statittes  relating  to  the  Law  of  Compensation,  Mr.  Eyre  Lloyd  has  long  since 
left  all  competitors  in  the  distance,  and  his  book  may  now  be  considered  the  statidard  work  upon  the  su6- 
jcct.  The  plan  of  Mr.  Lloyds  book  is  generally  ktwwn,  and  its  lucidity  is  appreciated;  the  present  quite 
fulfils  all  the  promises  of  the  preceding  editions,  and  contains  in  addition  to  other  matter  a  complete  set 
of  forms  under  the  Artizans  and  Labourers  Act,  1875,  and  specimens  of  Bills  of  Costs,  "which  Tvill  be  found 
a  novel  feature ,  extrenuly  7tseful  to  legal  practitioners." — Justice  of  the  Peace. 

In  8vo,  price  Ts.,  cloth, 

THE  SUCCESSION  LAWS  OF  CHRISTIAN  COUNTRIES, 

WITH  SPECIAL  REFERENCE  TO  THE  LAW  OF  PRIMOGENITURE 
AS  IT  EXISTS  IN  ENGLAND. 

By    eyre     LLOYD,    B.A.,    Barrister-at-Law. 
In  crown  8vo,  price  6s. ,  cloth, 

ESSAYS  IN  JURISPRUDENCE  AND  LEGAL  HISTORY. 

By  JOHN  W.  SALMOND,  M.A.,  LL.B.  (Lond.), 

A   BARRISTER  OF   THE   SUPREME  COURT   OF    NEW   ZEALAND. 


In  crown  8vo,  price  6s.,  cloth. 

THE  FIRST  PRINCIPLES  OF  JURISPRUDENCE. 

By  JOHN   W.  SALMOND,  M.A.,  LL.B., 

BARRISTER-AT-LAW  ;    AUTHOR  OF   "ESSAYS  IN    JURISPRUDENCE  AND   LEGAL   HISTORY 
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In  8vo,  price  9^. ,  cloth, 

THE     LAW    OF 

NEGOTIABLE    SECURITIES. 

CONTAINED  IN  A    COURSE   OF  SIX  LECTURES. 
Delivered   by  WILLIAM    WILLIS,   Esq.,  Q.C, 

AT   THE   REQUEST  OF 

THE     COUNCIL    OF     LEGAL     EDUCATION. 

In  one  large  vol.,  8vo,  price  325. ,  cloth, 

INSTITUTES  AND  HISTORY  OF  ROMAN  PRIYATE  LAW, 

■-"'-^'WITH    CATENA    OF    TEXTS. 
By  Dr.   CARL   SALKOWSKI,  Professor  of  Laws,  Konigsberg. 
Translated  and  JkJited  by  E.  E.  Whitfield,  M.A.  (Oxon.). 

In  8vo,  price  4^.  6d. ,  cloth, 
THE 

NEWSPAPER  LIBEL  AND  REGISTRATION  ACT,  1881 

WITH    A    STATEMENT    OF    THE    LAW    OF    LIBEL   AS    AFFECTING 
PROPRIETORS,    PUBLISHERS,  and  EDITORS   OF  NEWSPAPERS. 

By  G.    ELLIOTT,  Barrister-at-Law,  of  the  Inner  Temple. 
In  one  volume,  royal  8vo, 

CASES  AND  OPINIONS  ON  CONSTITUTIONAL  LAW, 

,y}|()l^D    VARIOUS    POINTS    OF    ENGLISH    JURISPRUDENCE. 

COLLECTED   AND    DIGESTED  FROxM    OFFICIAL    DOCUMENTS 

AND    OTHER    SOURCES. 

IVITJ/    NOTES. 

By  WILLIAM    FORSYTH,  M.A.,  M.P.,  Q.C, 

STANDING    COUNSEL    TO   THE   SECRETARY   OF  STATE    IN    COUNCIL   OF    INDIA, 

Author  of  "  Hortensius,"  "  History  of  Trial  by  Jury,"  "Life  of  Cicero,"  etc., 
late  Fellow  of  Trinity  College,  Cambridge. 
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Sixth  Edition,  in  8vo,  price  \os.  6d.,  cloth, 

THE  PRINCIPLES   OF  BANKRUPTCY. 

WITH     AN     APPENDIX, 

CONTAINING 

THE  CONSOLIDATED  RULES  OF  1886,  1890  &  1891,  SCALE  OF 

COSTS,  AND  THE   BILLS   OF  SALE  ACTS,  1878,  1882,  1890  & 

1891,  AND  THE  RULES  THEREUNDER;  THE  DEEDS  OF 

ARRANGEMENT  ACT,  1887,  AND  THE  RULES  THEREUNDER. 

By    RICHARD    RINGWOOD,    M.A., 

OF    THE   MIDDLE   TEMPLE,    BARRISTER-AT-LAW  ;    LATE  SCHOLAR  OF   TRINITY   COLLEGE,    DUBLIN. 


"We  welcome  a  new  edition  of  this  excellent  student's  book.  We  have  written  favourably  of  it  in 
reviewing  previous  editions,  and  every  good  word  we  have  written  we  would  now  reiterate  and  perhaps 
even  more  so.  .  .  .  In  conclusion,  we  congratulate  Mr.  Ringwood  on  this  edition,  and  have  no 
hesitation  in  saying  that  it  is  a  capital  student's  book." — La-w  Students'  Journal. 

"This  edition  is  a  considerable  improvement  on  the  first,  and  although  chiefly  wriuen  for  the  use  of 
Students,  the  work  will  be  found  useful  to  the  practitioner." — Law  Times. 


Seventh  Edition,  in  8vo,  price  2\s.,  cloth, 
A    TREATISE    UPON 


THE    LAW  OF   BANKRUPTCY 

AND 

BILLS     OF     SALE. 

WITH    AN    APPENDIX 

CONTAINING 

THE   BANKRUPTCY    ACTS,    1883— 1890;    GENERAL    RULES, 

FORMS,   SCALE   OF   COSTS   AND    FEES  ; 

RULES  UNDER  S.  122  of  1888  ;  DEEDS  OF  ARRANGEMENT  ACTS, 

1887— 1890;  RULES  AND  FORMS;  BOARD  OF  TRADE  AND 

COURT  ORDERS  ;  DEBTORS  ACTS,  1869, 1878  ;  RULES  and  FORMS; 

BILLS  OF  SALE  ACTS,  1878— 1891,  Etc.,  Etc. 

By    EDWARD    T.    BALDWIN,    M.A., 

OF   THE   INNER   TEMPLE,    BARRISTER-AT-LAW. 


"The  seven  editions  simply  record  the  constant  progress  of  case  growth  and  statute  law.  It  is  a 
remarkably  useful  compendium." — Laiu  Times,  July  20,  1895. 

"  As  a  well-arranged  and  complete  collection  of  case  law  this  book  should  be  found  of  great  use." — Law 
"Journal,  July  20,  1895. 

"  Carefully  brought  down  to  date." — Solicitors'  Journal,  November  9,  1895. 

"  We  have  always  considered  the  work  an  admirable  one,  and  the  present  edition  is  quite  up  to  the 
previous  high  standard  of  excellence.  We  know  of  no  better  book  on  bankruptcy  for  the  practitioner's 
library." — La7v  Students'  Journal,  .August,  1895. 

"  Practitioners  may,  we  feel  sure,  safely  rely  on  its  accuracy.  A  distinct  acquisition  for  reference 
purposes  to  the  shelf  of  any  practitioner." — Latu  Notes. 
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Third  Edition,  in  one  vol.,  price  20s.,  cloth,  nearly  ready, 

A  COMPENDIUM  OF  THE  LAW  OF 
PROPERTY   IN   LAND. 

FOR    THE    USE    OF  STUDENTS  AND    THE    PROFESSION. 

THIRD    EDITION. 

By   WILLIAM    DOUGLAS    EDWARDS,   LL.B., 

OF  Lincoln's  inn,  barrister-at-law. 

"We  consider  it  one  of  the  best  works  published  on  Real  Property  Law." — Law  Students'  Journal. 

"Another  excellent  compendium  which  has  entered  a  second  edition  is  Mr.  Edwards'  'Compendium  of 
the  Law  of  Property  in  Land.'  No  work  on  English  law  is  written  more  perspicuously.  .  .  .  Mr. 
Edwards  has  manifestly  bestowed  the  utmost  care  in  putting  into  the  most  modern  dress  a  treatise  which 
we  think  will  continue  to  grow  in  the  estimation  of  the  profession." — Laiv  Times, 

"We  formed  a  very  favourable  opinion  of  the  first  edition  of  this  little  book,  and  our  opinion  is  con- 
firmed by  the  perusal  of  the  second  edition.  The  author  has  the  merit  of  being  a  sound  lawyer,  a  merit 
perhaps  not  always  possessed  by  the  authors  of  legal  text-books  for  students." — La^u  Quarterly  Review. 

"The  book  is  certainly  destined  to  take  a  high  place  as  a  standard  work  on  the  Law  of  Property  in 

Land.     The  style  is  good,  the  conclusions  of  law  are  accurate,  and  the  authorities  are  well  selected 

The  amount  of  detail  is  much  greater  than  in  Williams As  a  companion  volume  to  it,  we  can  with 

great  confidence  recommend  it  to  the  student ;  and  the  practitioner  will  find  it  a  very  useful  epitome  of 
the  modern  law.  Altogether  it  is  a  work  for  which  we  are  indebted  to  the  author,  and  is  worthy  of  the 
improved  notions  of  law  which  the  study  of  jurisprudence  is  bringing  to  the  front." — Solicitors'  Journal. 

"This  book  shows  signs  of  thorough  work  throughout The  book  is  a  business-like  and  useful 

performance." — Law  Journal. 

Third  Edition,  royal  8vo,  price  38^.,  cloth. 
THE 

LAW  OF  CORPORATIONS  AND  COMPANIES. 

A    TREATISE    ON    THE    DOCTRINE    OF 

ULTRA     VIRES: 

BEING 

An  Investigation  of  the  Principles  which  Limit  the  Capacities,  Powers,  and  Liabilities  of 
CORPORATIONS, 

AND   MORE   ESPECIALLY   OF 

JOINT       STOCK       COMPANIES. 

By    SEWARD    BRICE,   M.A.,    LL.D.,   London, 

OF   THE   INNER   TEMPLE,    ONE  OF    HER    MAJESTY'S   COU.VSEL. 

THIRD    EDITION. 

REVISED    THROUGHOUT    AND    ENLARGED,   AND    CONTAINING    THE 
UNITED    STATES    AND    COLONIAL    DECISIONS. 


REV1E5WB. 

".  .  .  .  On  the  whole,  zve  consider  Mr.  Brice's  exhaustive  work  a  valuable  addition  to  the  literature  of 
th*  profesiion." — Saturday  Review. 

"  It  is  the  Law  of  Corporations  that  Mr.  Brice  treats  of  (and  treats  of  more  fully,  and  at  the  same 
time  more  scientifically,  than  any  work  with  which  we  are  acquainted),  not  the  law  of  principal  and 
agent ;  and  Mr.  Brice  does  not  do  his  book  justice  by  giving  it  so  vague  a  title." — Law  Journal. 

"On  this  doctrine,  first  introduced  in  the  Common  Law  Courts  in  East  Anglian  Railway  Co.  v. 
Eastern  Counties  Railway  Co.,  Brice  on  Ultra  Vires  may  be  read  with  advantage." — Judgment  of 
Lord  Justice  Bramwell,  in  the  Case  0/ Evershed  v.  L.  fir»  jV.  W.  Ry.  Co.  (L.  R.,  3  Q.  B.  Div.  141.). 
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Seventh  Edition,  in  royal  8vo,  in  preparation, 

BUCKLEY  ON  THE  COMPANIES  ACTS. 

SIXTH    EDITION    BY    THE    AUTHOR. 

THE    LAW   AND    PRACTICE    UNDER    THE    COMPANIES  ACTS,   1862  to  1890 ;    and 

THE    LIFE    ASSURANCE    COMPANIES    ACTS,    1870  to  1872;    including 

THE    COMPANIES  (MEMORANDUM   OF  ASSOCIATION)  ACT; 

THE   COMPANIES  (WINDING-UP)  ACT,"  and  the 

DIRECTORS'  LIABILITY  ACT. 

e^  '^Ercnttse  on  the  ^I.tti)  of  Joint  ;Stock  Compnnies. 

CONTAINING  THE  STATUTES,  WITH  THE  RULES,  ORDERS.  AND 

FORMS,  TO  REGULATE  PROCEEDINGS. 

By    H.    burton    BUCKLEY,   M.A,, 

OF   LINCOLN'S    INN,    ESQ.,    ONE   OF    HER    MAJESTY'S   COUNSEL. 

Second  Edition,  with  Supplement,  in  royal  8vo,  price  46^.,  cloth. 
THE    LAW    RELATING    TO 

SHIPMASTERS   AND    SEAMEN. 

THEIR    APPOINTMENT,    DUTIES,    POWERS,    RIGHTS,    LIABILITIES 

AND    REMEDIES. 

By  THE  LATE  JOSEPH    KAY,    Esq.,   M.A.,    Q.C, 

Second  Edition. 

WITH      A      SUPPLEMENT 

Cotnprising  THE   MERCHANT  SHIPPING   ACT,  1894,   The  Rules  of 

Court  made  thereunder,  and  the  {proposed)  Regulations  for 

Preventing  Collisions  at  Sea. 

By  the  Hon.  J.  VV.  MANSFIELD,  M.A.,  and 

G.    W.     DUNCAN,    Esq.,    B.A., 

OF   THE  INNER  TEMPLE,    BARRISTERS-AT-LAW. 


REVIEWS      OF     THE      SECOND      EDITION: 

"  It  will,  however,  be  a  valuable  book  of  refer-    j    Editors  have  carried  out  an  arduous  task  carefully 


ence  for  any  lawyer  desiring  to  look  up  a  point 
connected  with  the  rights  and  duties  of  a  ship- 
master or  a  seaman — the  list  of  cases  cited  covers 
nearly  seventy  pages — while  any  shipmaster,  ship- 
agent  or  consul  who  masters  this  edition  will  be 

well   posted   up We   hope   this    new 

Edition    will    be    quickly    appreciated,    for    the 


and  well." — Laiu  yotirtial,  April,  18 

"  It  has  had  practical  and  expert  knowledge 
brought  to  bear  upon  it,  while  the  case  law  is 
brought  down  to  a  very  late  date.  Considerable 
improvement  has  been  made  in  the  index." — La'w 
Times,  April,  1S94. 


In  royal  8vo,  price  \os.  6d.,  cloth, 

THE    MERCHANT    SHIPPING    ACT,    1894: 

With  the  Rules  of  Court  made  thereunder.  Being  a  Supplement  to  KAY'S  LAW 
RELATING  TO  SHIPMASTERS  AND  SEAMEN.  To  which  are  added  the 
(proposed)  Regulations  for  Preventing  Collisions  at  Sea.  With  Notes.  By  Hon.  J. 
W.  Mansfield,  M.A.,  and  G.  W.  Duncan,  B.A.,  of  the  Inner  Temple,  Barristers- 
at-Law. 
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Fourth  Edition,  in  royal  8vo,  price  40J.,  cloth, 

THE  JUDGMENTS,  ORDERS,  AND  PRACTICE  OF 
THE  SUPREME  COURT, 

CHIEFLY  in  RESPECT  to  ACTIONS  ASSIGNED  to  the  CHANCERY  DIVISION. 

By    LOFTUS   LEIGH   PEMBERTON, 

One  of  the  registrars  of  the  Supreme  Court  of  Judicature  ;  and  Author  of  "  The  Practice 

in  Equity  by  way  of  Revivor  and  Supplement." 

"The  work  under  notice  ought  to  be  of  considerable  service  to  the  profession The  forms 

throughout  the  work — and  they  are  the  most  important  element  in  it — appear  to  us  to  be  accurate,  and  of 
'he  most  approved  type.  This  fact  alone  will  commend  the  new  edition  to  practitioners  in  the  Chancery 
Division.  There  is  a  useful  table  of  the  Lord  Chancellors  and  Judges  at  the  beginning  of  the  book,  and  a 
very  full  index  concludes  it." — Law  Times. 

In  demy  i2mo,  price  5^., 

THE  STATUTORY  LAW  RELATING  TO  TRUSTEE 

SAVINGS   BANKS  (1863—1891),  togalher  with  the  Treasury  Regu- 

lations  (1888 — 1889),  and  the  Scheme  for  the  Appointment  of  the  Inspection 
Committee  of  Trustee  Savings  Banks.  By  Urquhart  A.  Forbes,  of  Lincoln's 
Inn,  Esq.,  Barrister-at-Law,  Author  of  "  The  Law  Relating  to  Savings  Banks  ;" 
the  "Law  of  Savings  Banks  since  1878;"  and  joint  Author  of  "The  Law 
Relating  to  Water." 

In  demy  i2mo,  price  6^.,  cloth, 

THE  LAW  OF  SAVINGS  BANKS  SINCE  1878; 

With  a  Digest  of  Decisions  made  by  the  Chief  Registrar  and  Assistant  Registrars  of 
Friendly  Societies  from  1878  to  1882,  being  a  Supplement  to  the  Law  relating  to 
Trustee  and  Post  Office  Savings  Banks. 

By  U.  A.  FORBES,  of  Lincoln's  Inn,  Barrister-at-Law. 
*,f*   The  complete  ivm-k  can  be  had,  price  los.  6d.,  cloth. 

In  8vo,  price  15 J.,  cloth, 
THE  LAW  AND  PRACTICE  RELATING  TO 

THE  ADMINISTRATION  OF  DECEASED  PERSONS 

BY  THE  CHANCERY  DIVISION  OF  THE  HIGH  COURT  OF  JUSTICE; 

WITH  AN  ADDENDA  giving  the  alterations  effected  by  the  NEW  EULES  of  1883, 

And    an    APPENDIX    OF    ORDERS    AND    FORMS,   Annotated    by 

References  to  the  Text. 

By  W.  GREGORY  WALKER  and  EDGAR  J.  ELGOOD, 

OF  Lincoln's  inn,  barristers-at-law. 

'  Parties  to  administration  actions,'  '  The  proofs  of 
claims  in  Chambers,"  and  '  The  cost  of  adminis- 
tration actions.'  To  the  last-mentioned  chapter  we 
gladly  accord  special  praise,  as  a  clear  and  succinct 
summary  of  the  law,  from  which,  so  far  as  we  have 
tested  it,  no  proposition  of  any  importance  has  been 
omitted  ....  An  elaborately  constructed  table 
of  cases,  with  references  in  separate  columns  to  all 
the  reports,  and  a  fairly  good  index,  much  increase 


"  In  this  volume  the  most  important  branch  of 
the  administrative  business  of  the  Chancery  Divi- 
sion is  treated  with  conciseness  and  care.  Judging 
from  the  admirable  clearness  of  expression  which 
characterises  the  entire  work,  and  the  labour  which 
has  evidently  been  bestowed  on  every  detail,  we  do 
not  think  that  a  literary  executorship  could  have 
devolved  upon  a  more  able  and  conscientious  repre- 
sentative  ....     Useful  chapters  are  introduced  ^        _  

in    their    appropriate    places,    dealing    with    the        the  utility  of  the  work." — Solicitors'  Journal. 

In  Foolscap  8vo,  superfine  paper,  bound  in  Vellum,  price  y.  6d.  net. 
*if*  A  limited  number  of  copies  have  been  printed  upon  large  paper,  price  ']•:.  6d.  net. 

SCINTILLAE    JURIS. 

CHARLES   J.   DARLING,    Q.C.,  M.P.     With  a  Frontispiece  and  Colophon  by 
Frank  Lockwood,  Q.C,  M.P.     Fourth  Edition  (Enlarged). 

"  '  Scintillae  Juris'  is  that  little  bundle  of  humorous  essays  on  law  and  cognate  matters  which,  since  the 
d*y  of  its  first  appearance,  some  years  ago,  has  been  the  delight  of  legal  circles.  ...  It  has  a  quality 
of  style  which  suggests  much  study  of  Bacon  in  his  lighter  vein.  Its  best  essays  would  not  be  unworthy  of 
the  Essays,  and  if  read  out,  one  by  one,  before  a  blindfolded  connoisseur,  might  often  be  assigned  to  that 
wonderful  book." — Daily  News. 


STEVENS    <Sr-    HAYNES,    BELL     YARD,   TEMPLE    BAR.  19 

Second  Edition,  in  8vo,  price  25 j.,  cloth, 
THE   PRINCIPLES   OF 

THE    LAW  OF  RATING  OF  HEREDITAMENTS 

IN     THE     OCCUPATION     OF     COMPANIES. 
By    J.    H.    BALFOUR    BROWNE, 

OF    THE   MIDDLE   TEMPLE,  Q.C., 

And  D.  N,  McNAUGHTON,  of  the  Middle  Temple,  Barrister-at-Law. 


''The  tables  and  specimen  valuations  which  are 
piinted  in  an  appendix  to  this  volume  will  be  of 
gieat  service  to  the  parish  authorities,  and  to  the 
legal  practitioners  who  may  have  to  deal  with  the 
rating  of  those  properties  which  are  in  the  occupa- 
tion of  Companies,  and  we  congratulate  Mr.  Browne 
on  the  production  of  a  clear  and  concise  book  of 
the  system  of  Company  Rating.    There  is  no  doubt 


that  such  a  work  is  much  needed,  and  we  are  sure 
that  all  those  who  are  interested  in,  or  have  to  do 
with,  public  rating,  will  find  it  of  great  service. 
Much  credit  is  therefore  due  to  Mr.  Browne  for  his 
able  treatise — a  work  which  his  exiierience  as 
Registrar  of  the  Railway  Commission  peculiarly 
qualified  him  to  undertake." — Law  Magazine. 


In  8vo,  1875,  price  ^s.  6d.,  cloth, 

THE  LAW  OF  USAGES  &  CUSTOMS: 

^   Ira^lkal  ^Hto    Jract. 
By    J.    H.    BALFOUR     BROWNE, 

OF   THE   MIDDLE  TEMPLE,    Q.C. 

"We  look  upon  this  treatise  as  a  valuable  addition  to  works  written  on  the  Sciecce  of  Law." — Canada 
Law  ycntmal. 

"As  a  tract  upon  a  very  troublesome  department  of  Law  it  is  admirable — the  principles  laid  down  are 
sound,  the  illustrations  are  well  chosen,  and  the  decisions  and  dicta  are  harmonised  so  far  as  possible  and 
distinguished  when  necessary." — Irish  Law  Times. 

"  As  a  book  of  reference  we  know  of  none  so  comprehensive  dealing  with  this  particular  branch  of 
"ommon  Law In  this  way  the  book  is  invaluable  to  the  practitioner." — Laiv  Magazine. 

In  one  volume,  8vo,  1875,  price  i8j.,  cloth, 

THE  PRACTICE  BEFORE  THE  RAILWAY  COMMISSIONERS 

UNDER  THE   REGULATION   OF   RAILWAY   ACTS,   1873  &  1874; 
With  the  Amended  General  Orders  of  the  Commissioners,  Schedule  of  Forms,  and  Table 
of  Fees  :  tc^ether  with  the  Law  of  Undue  Preference,  the  Law  of  the  Jurisdiction 
of  the  Railway  Commissioners,  Notes  of  their  Decisions  and  Orders,  Precedents  of 
Forms  of  Applications,  Answers  and  Replies,  and  Appendices  of  Statutes  and  Cases, 

By    J.    H.    BALFOUR    BROWNE, 

OF    THE    MIDDLE   TEMPLE,    Q.C. 


"  Mr.  Browne's  book  is  handy  and  convenient  in 
form,  and  well  arranged  for  the  purpose  of  refer- 
ence :  its  treatment  of  the  subject  is  fully  and 
carefully  worked  out  :  it  is,  so  far  as  we  have  been 
able  to  test  it,  accurate  and  trustworthy.     It  is  the 


work  of  a  man  of  capable  legal  attainments,  and  by 
official  position  intimate  with  his  subject ;  and  we 
therefore  think  that  it  cannot  fail  to  meet  a  real 
want  and  to  prove  of  service  to  the  legal  profession 
and  the  public." — Law  Magazine. 


In  8vo,  1876,  price  Ts.  6d.,  cloth, 

ON  THE  COMPULSORY  PURCHASE  OF  THE  UNDERTAKINGS 
OF  COMPANIES  BY  CORPORATIONS, 

And  the  Practice  in  Relation  to  the  Passage  of  Bills  for  Compulsory  Purchase  through 
Parliament.  By  J.  H.  Balfour  Browne,  of  the  Middle  Temple,  Q.C. 
' '  This  is  a  work  of  considerable  importance  to  all  ]  both  by  the  promoters  and  opponents,  and  as  this 
Municipal  Corporations,  and  it  is  hardly  too  much  to  was  the  first  time  in  which  the  principle  of  corn- 
say  that  every  member  of  these  bodies  should  have  pulsory  purchase  was  definitely  recognised,  there 
a  copy  by  him  for  constant  reference.  Probably  at  I  can  be  no  doubt  that  it  will  long  be  regarded  as  a 
no  very  distant  date  the  property  of  all  the  existing  leading  case.  As  a  matter  of  course,  many  inci- 
gas  and  water  companies  will  pass  under  municipal  dental  points  of  interest  arose  during  the  progress 
control,  and  therefore  it  is  exceedingly  desirable  i  of  the  case.  Thus,  besides  the  main  question  of 
that  the  principles  and  conditions  under  which  such 
transfers  ought  to  be  made  should  be  clearly  under- 
stood. This  task  is  made  easy  by  the  present  volume. 
The  stimulus  for  the  publication  of  such  a  work 
was  given  by  the  action  of  the  Parliamentary 
Committee  which  last  session  passed  the  preamble 
cf  the  'Stockton  and  Middlesborough  Corporations 
Water  Bill,  1876.'  The  volume  accordingly  con- 
tains a  full  report  of  the  case  as  it  was  presented 


compulsory  purchase,  and  the  question  as  to  whether 
there  was  or  was  not  any  precedent  for  the  Bill,  the 
questions  of  water  compensations,  of  appeals  from 
one  Committee  to  another,  and  other  kindred  sub- 
jects were  discussed.  These  are  all  treated  at  length 
by  the  Author  in  the  body  of  the  work,  which  is 
thus  a  complete  legal  compendium  on  the  large 
subject  with  which  it  so  ably  deals." 
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In  8vo,  price  5^.,  cloth 

THEORIES  AND  CRITICISMS  OF  SIR  HENRY  MAINE. 

By  morgan  O.  EVANS,  Barrister-at-Law, 

Contained  in  his  six  works,  "Ancient  Law,"  "Early  Law  and  Customs,"  "Early 
History  of  Institutions,"  "Village  Communities,"  "International  Law,"  and 
"Popular  Government,"  which  works  have  to  be  studied  for  the  various  examina- 
tions. 

In  crown  8vo,  price  ioj.  bd.,  cloth, 

THE    LAW    OF    EVIDENCE, 

By   S.    L.   PHIPSON,   M.A.,  of  the  Inner  Temple,  Barrister-at-Law. 


"  This  book  condenses  a  head  of  law  into  a 
comparatively  small  compass — a  class  of  literary 
undertaking  to  which  every  encouragement  should 
be  given.  .  .  .  The  volume  is  most  portable,  most 
compendious,  and  as  far  as  we  have  been  able  to 
examine  it,  as  accurate  as  any  law  book  can  be 
expected  to  be." — Lww  Thnes. 


"We  are  of  opinion  that  Mr.  Phipson  has  pro- 
duced a  book  which  will  be  found  very  serviceable, 
not  only  for  practitioners,  but  also  for  students. 
We  have  tried  it  in  a  good  many  places,  and  we 
find  that  it  is  well  brought  down  to  date." — Law 
Journal. 


In  8vo,  1872,  price  7j.  dd.,  cloth, 
AN    EPITOME    AND    ANALYSIS    OF 

SAVIGNY'S  TREATISE  ON  OBLIGATIONS  IN  ROMAN  LAW. 

By  ARCHIBALD  BROWN,  M.A. 

EDIN.    AND   OXON.,   AND    B.C.L.    OXON.,    OF   THE   MIDDLE   TEMPLE,    BARRISTER-AT-LAW. 

"  Mr.   Archibald    Brown    deserves    the    thanks  the  French  translation  consisting  of  two  volumes, 

ol   all  interested  in  the  science  of  Law,  whether  with  some  five  hundred  pages  apiece,  as  compared 

as    a    study    or    a    practice,    for    his    edition     of  with  Mr.  Brown's  thin  volume  of  a  hundred  and 

Herr  von  Savigny's  great  work  on  '  Obligations.'  fifty  pages.     At  the  same  time  the  pith  of  Von 

Mr.    Brown  has  undertaken  a  double  task — the  Savigny's  matter  seems  to  be  very  successfully  pre- 

translation  of  his  author,  and  the  analysis  of  his  served,   nothing   which  might    be    useful    to    the 

author's  matter.   That  he  has  succeeded  in  reducing  English  reader  being  apparently  omitted." — Law 

the  bulk  of  the  original  will  be  seen  at  a  glance  ;  Journal. 

THE     ELEMENTS     OF     ROMAN     LAW. 


Second  Edition,  in  crown  8vo,  price  6j.,  cloth, 
A    CONCISE   DIGEST   OF   THE 

INSTITUTES    OF    GAIUS   AND   JUSTINIAN. 

With  copious  References  arranged  in  Parallel  Columns,  also  Chronological  and 

Analytical  Tables,  Lists  of  Laws,  cfc.  (^c. 

Primarily  designed  for  the   Use  of  Students  preparing  for   Examination  at 

Oxford,  Cambridge,  and  the  Inns  of  Court. 

By,  SEYMOUR  F.  HARRIS,  B.C.L.,  M.A., 

WORCESTER   COLLEGE,    OXFORD,    AND   THE   INNER   TEMPLE,    BARRISTER-AT-LAW  ; 
AUTHOR   OK    "  UNIVERSITIES   AND   LEGAL   EDUCATION." 


"  Mr.  Harris's  digest  ought  to  have  very  great  success  among  law  students  both  in  the 
Inns  of  Court  and  the  Universities.  His  book  gives  evidence  of  praiseworthy  cucuracy 
and  laborious  condensation." — Law  Journal. 

"  This  book  contains  a  summary  in  English  of  the  elements  of  Roman  Law  as  contained 
in  the  works  of  Gaius  and  fustinian,  and  is  so  arranged  that  the  reader  can  at  once  see 
Tvhat  are  the  opinions  of  either  of  these  two  writers  on  each  point.  Frotn  the  veiy  exact 
and  cucurate  references  to  titles  and  sections  given  he  can  at  once  refer  to  the  original 
writers.  The  concise  manner  in  which  Mr.  Ilarris  has  arranged  his  digest  will  render 
it  most  useful,  not  only  to  the  students  for  whom  it  was  originally  written,  but  also  to  those 
persons  who,  though  they  have  not  the  time  to  wade  through  the  larger  treatises  of  Poste, 
Sanders,  Ortolan,  and  others,  yet  desire  to  obtain  some  knotvledge  of  Roman  Law. " — 
Oxford  and  Cambridge  Undergraduates'  Journal. 

"Mr.  Harris  deserves  the  credit  of  having  produced  an  epitome  zuhich  will  be  of  sei-vice 
to  those  numerous  students  who  have  no  time  or  sufficient  ability  to  analyse  the  Institutes 
for  themselves.'" — Law  Times. 
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Fifth  Edition,  in  crown  8vo,  price  15^.,  cloth, 

ENGLISH  CONSTITUTIONAL  HISTORY: 

FROM    THE    TEUTONIC   INVASION    TO    THE    PRESENT  TIME. 

^csigttcb  vis  a  "SEext-booh  fat  iStubents  anb  utkevg, 

By  T.   p.    TASWELL-LANGMEAD,    B.C.L., 

OF  Lincoln's  inn,  barrister-at-law,  formerly  vinerian  scholar  in  the  university 

AND   late   professor   OF   CONSTITUTIONAL   LAW   AND    HISTORY, 
UNIVERSITY  COLLEGE,    LONDON. 

Fifth  Edition,  Revised  throughout,  with  Notes, 
By  Philip  A,  Ashworth, 

BARRISTER-AT-LAW  ;    TRANSLATOR   OF   GNEIST's    "  HISTORV   OF   THE   ENGLISH   CONSTITUTION." 


"  Mr.  Carmichael  has  performed  his  allotted  task  with  credit  to  himself,  and  the  high  standard  of 
excellence  attained  by  Taswell-Langmead's  treatise  is  worthily  maintained.  This,  the  third  edition,  will 
be  found  as  useful  as  its  predecessors  to  the  large  class  of  readers  and  students  who  seek  in  its  pages 
accurate  knowledge  of  the  history  of  the  constitution." — Laiu  Times. 

"To  the  student  of  constitutional  law  this  work  will  be  invaluable The  book  is  remarkable 

for  the  raciness  and  vigour  of  its  style.  The  editorial  contributions  of  Mr.  Carmichael  are  judicious,  and 
add  much  to  the  value  of  the  work." — Scottish  Larw  Revietv. 

"  The  work  will  continue  to  hold  the  field  as  the  best  class-book  on  the  subject." — Contemporary  Reviev). 

"  The  book  is  well  known  as  an  admirable  introduction  to  the  study  of  constitutional  law  for  students  at 

law Mr.  Carmichael  appears  to  have  done  the  work  of  editing,  made  necessary  by  the  death 

of  Mr.  Taswell-Langmead,  with  care  and  judgment." — Law  Journal. 

"  The  work  before  us  it  would  be  hardly  possible  to  praise  too  highly.  In  style,  arrangement,  clearness, 
and  size,  it  would  be  difficult  to  find  anything  better  on  the  real  history  of  England,  the  history  of  its 
constitutional  growth  as  a  complete  story,  than  this  volume." — Boston  (C/.S.)  Literary  World. 

"As  it  now  stands,  we  should  find  it  hard  to  name  a  better  text-book  on  English  Constitutional 
History." — Solicitors'  youmal. 

"  Mr.  Taswell-Langmead's  compendium  of  the  rise  and  development  of  the  English  Constitution  has 

evidently  supplied  a  want The  present  Edition  is  greatly  improved.  .  .  .  We  have  no  hesitation  in 

saying  that  it  is  a  thoroughly  good  and  useful  work." — Spectator. 

"  It  is  a  safe,  careful,  praiseworthy  digest  and  manual  of  all  constitutional  history  and  law." — Glohe. 

"The  volume  on  English  Constitutional  History,  by  Mr.  Taswell-Langmead,  is  exactly  what  such  a 
history  should  be." — Standard. 

"  Mr.  Taswell-Langmead  has  thoroughly  grasped  the  bearings  of  his  subject.  It  is,  however,  in  dealing 
with  that  chief  subject  of  constitutional  history — parliamentary  government — that  the  work  exhibits  its 
great  superiority  over  its  rivals." — Acadetny. 

Second  Edition,  in  8vo,  price  ds.,  cloth, 

HANDBOOK  TO    THE    INTERMEDIATE  AND 
FINAL  LL.B.  OF  LONDON  UNIVERSITY ; 

(PASS     AND     HONOURS). 
Including  A  COMPLETE  SUMMARY  OF  "AUSTIN'S  JURISPRUDENCE," 
AND  THE  EXAMINATION  PAPERS  of  LATE  YEARS  in  ALL  BRANCHES. 

By  a  B.A.,  LL.B.  (Lond.). 

"  Increased  in  size  and  usefulness.  .  .  .  The  book  will  undoubtedly  be  of  help  to  those  students 
who  prepare  themselves  for  examination.  .  .  .  The  Appendix  contains  a  good  selection  of  papers 
set  at  the  different  examinations." — Law  Times. 

"  A  very  good  handbook  to  the  Intermediate  and  Final  LL.B.  by  a  B.A.,  LL.B." — Law  Notes. 

In  crown  8vo,  price  3^.  ;  or  Interleaved  for  Notes,  price  4^., 

CONTRACT     LAW. 

QUESTIONS    ON    THE    LAW    OF    CONTRACTS.       With    Notes    tc    the 
Answers.     Founded  on  '■'■Anson"  "Chilly"  and  "Pollock." 

By  Philip  Foster  Aldred,  D.C.L.,  Hertford  College  and  Gray's  Inn  ;  late 
E.xaminer  for  the  University  of  Oxford. 

"  This  appears  to  us  a  very  admirable  selection  of  questions,  comparing  favourably  with  the  aveiagT 
run  of  those  set  in  examinations,  and  useful  for  the  purpose  of  testing  progress, ' — I,aw  loutn^. 
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Eleventh  Edition,  in  8vo,  price  2\s.,  cloth, 

THE    PRINCIPLES   OF  EQUITY. 

INTENDED  FOR  THE  USE  OF  STUDENTS  AND  THE  PROFESSION. 

By    EDMUND    H.    T.    S  N  E  L  L, 

OF    THR   MIDDLE   TEMPLE,    BARRISTER-AT-LAW. 

ELEVENTH  EDITION. 
By  ARCHIBALD  BROWN,  M.A.  Edin,  &  Oxon.,  &  B.CL.    Oxon., 

OF   THE   MIDDLE   TEMPLE,    BARRISTER-AT-LAW  ;    AUTHOR   OF    "a    NEW   LAW   DICTIONARY," 
"an  analysis  of  SAVIGNY  on  obligations,"  and  the   "law   of   FIXTURES." 


REVIEWS. 

"The  Eleventh  Edition  of '  Snell's  Equity  '  is  remarkable  in  one  respect,  viz.,  the  learned  editor  has,  as 
he  tells  us  in  his  preface,  actually  succeeded  in  diminishing  the  size  of  the  book.  It  is  the  Eighth  Edition 
which  has  passed  through  the  able  hands  of  Mr.  Archibald  Brown,  and  the  deserved  reputation  of  the 
work  has  certainly  not  suffered  any  loss  in  the  process.  In  the  present  edition  the  book  is  well  brought 
up  to  date.  .  .  .  The  printing  and  get-up  of  the  book  are  excellent  and  the  index  is  good." — Law  youmal. 

"  This  is  the  Eighth  Edition  of  this  student's  text-book  which  the  present  editor  has  brought  out.  .  .  . 
the  book  is  a  good  introduction  to  Equity,  and  is  additionally  useful  by  having  a  full  index.  ' — Solicitors' 
youmal. 

"  The  book  remains  what  it  always  has  been,  the  indispensable  guide  to  the  beginner  of  the  study  of 
Equity,  without  ceasing  to  be  above  the  notice  of  the  more  experienced  student." — Oxford  Magazine. 

"  Whether  to  the  beginner  in  the  study  of  the  principles  of  Equity,  or  to  the  practising  lawyer  in  the 
hurry  of  work,  it  can  be  unhesitatingly  recommended  as  a  standard  and  invaluable  treatise." — Cambridge 
Revtetu. 

"This  work  on  the  '  Principles  of  Equity'  has,  since  the  publication  of  the  First  Edition,  been 
recognised  as  the  best  elementary  treatise  on  the  subject,  and  it  would  not  be  necessary  to  say  more  of 
this  Edition,  than  to  mention  the  fact  of  its  publication,  were  it  not  for  the  fact  that  the  author,  Mr.  Snell, 
is  dead,  and  the  late  Editions  have  been  brought  out  under  the  care  of  Mr.  Brown.  It  seldom  happens 
that  a  new  editor  is  able  to  improve  on  the  work  of  his  predecessor  in  its  plan  or  its  details.  But  in  the 
case  of  the  present  work  we  find  that  each  edition  is  a  manifest  improvement  on  the  former  ones,  and  well 
as  Mr.  Snell  did  his  work  we  discover  that  Mr.  Brown  has  done  it  better."—  Irish  Law  Times. 

"  This  is  now  unquestionably  the  standard  book  on  Equity  for  students." — Saturday  Review. 


"  We  know  of  no  better  introduction  to  the  Principles  of  Equity. ^^ — 
Canada  Law  Journal. 

Fifth  Edition,  in  8vo,  price  (>s.,  cloth, 

AN   ANALYSIS   OF   SNELL'S    PRINCIPLES    OF 

EQUITY.       Founded  on  the  Eleventh  Edition.    With  Notes  thereon. 

By  E.  E.  Blyth,  LL.  D.  ,  Solicitor. 

"  Mr.  Blyth's  book  will  undoubtedly  be  very  useful  to  readers  of  Snell." — Law  Times. 
"This  is  an  admirable  analysis  of  a  good  treatise  ;  read  with  Snell,  this  little  book  will  be  found  very 
profitable  to  the  student." — Law  Journal. 

In  8vo,  price  2J.,  sewed, 

QUESTIONS    ON    EQUITY. 

FOR    STUDENTS    PREPARING    FOR    EXAMINATION. 

FOUNDED   ON   THE  NINTH    EDITION   OF 

SNELL'S  "PRINCIPLES    OF   EQUITY." 
By  W.    T.   WAITE, 

BARRISTER-AT-LAW,   holt  scholar  of   the   HONOURABLE  SOCIETY  OF  GRAV's   INN. 
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Second  Edition,  in  one  volume,  8vo,  price  i8j.,  cloth, 

PRINCIPLES   OF    CONVEYANCING. 

AN  ELEMENTARY  WORK  FOR    THE    USE  OF  STUDENTS. 
By   henry   C.    DEANE, 

OF  Lincoln's  inn,  barrister-at-law,  sometime  lecturer  to  the  incorporated  law  society 

OF   THE    UNITED   KINGDOM. 

'■^We  hope  to  see  this  book,  like  SnelVs  Equity,  a  standard  class-book  in  all  Law  Schools 
■where  English  law  is  taught." — CANADA  Law  Journal. 

"  We  like  the  work,  it  is  well  written  and  is  an  "  In  the  parts  which  have  been  re-written,  Mr. 

excellent  student's  book,  and  being  onlj;  just  pub-  Deane  has  preserved  the  same  pleasant  style  marked 

lished,  it  has  the  great  advantage  of  having  in  it  all  ;    by  simplicity  and  lucidity  which  distinguished  his 

the  recent  important  enactments  relating  to  convey-  first  edition.     After 'Williams  on  Real  Property,' 

ancing.     It  possesses  also  an  excellent  index." —  j    there  is  no  book  which   we  should   so  strongly 

Law  Students'  Jourttnl.  \    recommend  to  the  student  entering  upon  Real  Pro- 

"  Will  be  found  of  great  use  to  students  entering  i    petty  Law  as  Mr.  Deane's  '  Principles  of  Convey- 

upon  the  difficulties  of  Real  Property  Law.     It  has  j    ancing,'  and  the  high   character  which   the   first 

an  unusually  exhaustive  index  covering  some  fifty  I    edition  attained   has  been   fully  kept  up  in  this 

pages." — Law  Times.  second." — Law  Journal. 

Fourth  Edition,  in  8vo,  price  lar.,  cloth, 
A    SUMMARY    OF    THE 

LAW  &  PRACTICE  IN  ADMIRALTY. 

FOR    THE    USE    OF   STUDENTS. 
By   EUSTACE  SMITH, 

OF  THE  INNER  TEMPLE;  AUTHOR  OF    "a  SUMMARY  OF  COMPANY   LAW." 

"The  book  is  well  arranged,  and  forms  a  good  introduction  to  the  subject." — Solicitors'  Journal. 

"  It  is,  however,  in  our  opinion,  a  well  and  carefully  written  little  work,  and  should  be  in  the  hands  of 
every  student  who  is  taking  up  Admiralty  Law  at  the  Final." — Law  Students'  Journal. 

*'  Mr.  Smith  has  a  happy  knack  of  compressing  a  large  amount  of  useful  matter  in  a  small  compass.  The 
present  work  will  doubtless  be  received  with  satisfaction  equal  to  that  with  which  his  previous  '  Summary ' 
has  been  met." — Oxford  and  Cambridge  Utidergradiuites'  Journal. 

Fourth  Edition,  in  8vo,  price  8j.,  cloth, 
A    SUMMARY    OF    THE 

LAW  AND  PRACTICE  IN  THE  ECCLESIASTICAL  COURTS. 

FOR    THE    USE    0I<    STUDENTS. 
By   EUSTACE   SMITH, 

OP   THE   INNER   TEMPLE;   AUTHOR   OF    "a  SUMMARY  OF   COMPANY   LAW  "   AND    "a   SUMMARY   OF 
THE   LAW   ANP   PRACTICE   IN   ADMIRALTY." 

"  His  object  has  been,  as  he  tells  us  in  his  preface,  to  give  the  student  and  general  reader  a  fair  outline 
of  the  scope  and  extent  of  ecclesiastical  law,  of  the  principles  on  which  it  is  founded,  of  the  Courts  by 
which  it  is  enforced,  and  the  procedure  by  which  these  Courts  are  regiilated.  We  think  the  book  well 
fulfils  its  object.  Its  value  is  much  enhanced  by  a  profuse  citation  of  authorities  for  the  propositions 
contained  in  it." — Bar  Examination  Journal. 

Fourth  Edition,  in  8vo,  price  Is.  6d.,  cloth, 

AN  EPITOME  OF  THE  LAWS  OF  PROBATE  AND  DIVORCE. 

FOR  THE  USE  OF  STUDENTS  FOR  HONOURS  EXAMINATION. 
By   j.    carter    HARRISON,    Solicitor. 

"  The  work  is  considerably  enlarged,  and  we  think  improved,  and  will  be  found  of  great  assistance  to 
students." — Law  Students'  Journal. 
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Seventh  Edition.     In  one  volume,  8vo,  price  20.r.,  cloth, 

PRINCIPLES  OF  THE  COMMON  LAW. 

INTENDED  FOR  THE  USE  OF  STUDENTS  AND  THE  PROFESSION. 
SEVENTH  EDITION. 

By  JOHN   INDERMAUR,   Solicitor, 

AUTHOR   OF    "a   MANUAL  OF   THE    PRACTICE   OF  THE   SUPREME   COURT," 
"  EPITOMES   OF   LEADING   CASES,"  AND   OTHER   WORKS. 


'  "The  student  will  find  in  Mr.  Indermaur's  book  a  safe  and  clear  guide  to  the  Prin- 
ciples of  Common  Law." — Laiv  yournal,  1892, 

"The  present  edition  of  this  elementary  treatise  has  been  in  general  edited  with  praise- 
worthy care.  The  provisions  of  the  statutes  affecting  the  subjects  discussed,  which  have 
been  passed  since  the  publication  of  the  last  edition,  are  clearly  summarised,  and  the  effect 
of  the  leading  cases  is  generally  very  well  given.  In  the  difficult  task  of  selecting  and 
distinguishing  principle  from  detail,  Mr.  Indermaur  has  been  very  successful ;  the  leading 
principles  are  clearly  brought  out,  and  very  judiciously  iWwsit&iedi"  —  Solicitors'  Journal. 

"The  work  is  acknowledged  to  be  one  of  the  best  written  and  most  useful  elementary 
works  for  Law  Students  that  has  been  published." — Lazv  Times. 

"  The  praise  which  we  were  enabled  to  bestow  upon  Mr.  Indermaur's  very  useful  com- 
pilation on  its  first  appearance  has  been  justified  by  a  demand  for  a  second  edition." — 
Law  Magazine. 

"  We  were  able,  four  years  ago,  to  praise  the  first  edition  of  Mr.  Indermaur's  book  as 
likely  to  be  of  use  to  students  in  acquiring  the  elements  of  the  law  of  torts  and  contracts. 
The  second  edition  maintains  the  character  of  the  book." — Law  Journal. 

' '  Mr.  Indermaur  renders  even  law  light  reading.  He  not  only  possesses  the  faculty 
of  judicious  selection,  but  of  lucid  exposition  and  felicitous  illustration.  And  while  his 
works  are  all  thus  characterised,  his^'  Principles  of  the  Common  Law '  especially  displays 
those  features.  That  it  has  already  reached  a  second  edition,  testifies  that  our  estimate  of 
the  work  on  its  first  appearance  was  not  unduly  favourable,  highly  as  we  then  signified 
approval ;  nor  needs  it  that  we  should  add  anything  to  that  estimate  in  reference  to  the 
general  scope  and  execution  of  the  work.  It  only  remains  to  say,  that  the  present  edition 
evinces  that  every  care  has  been  taken  to  insure  thorough  accuracy,  while  including  all 
the  modifications  in  the  law  that  have  taken  place  since  the  original  publication  ;  and  that 
the  references  to  the  Irish  decisions  which  have  been  now  introduced  are  calculated  to 
render  the  work  of  greater  utility  to  practitioners  and  students,  both  English  and  Irish." 
— Irish  Law  Times. 

"  This  work,  the  author  tells  us  in  his  Preface,  is  written  mainly  with  a  view  to  the 
examinations  of  the  Incorporated  Law  Society  ;  but  we  think  it  is  likely  to  attain  a  wider 
usefulness.  It  seems,  so  far  as  we  can  Judge  from  the  parts  we  have  examined,  to  be  a 
areful  and  clear  outline  of  the  principles  of  the  common  law.  It  is  very  readable  ;  and 
not  only  students,  but  many  practitioners  and  the  public  might  benefit  by  a  perusal  of  its 
pages." — Solicitors'  Journal. 
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Sixth  Edition,  in  8vo,  price  14^.,  cloth, 

A  MMUAL  OF  THE  PRACTICE  OF  THE  SUPREME  COURT  OF  JUDICATURE, 

IN    THE    QUEEN'S    BENCH    AND    CHANCERY    DIVISIONS. 
Sixth  Edition,  adapted  to  the  new  Rules  of  Court  of  November,  1893. 
Intended  for  tlie   use   of  Students   afid  the  Profession. 
By  John  Indermaur,  Solicitor. 
"  Mr.   Indermaur  has  brought  out  a  sixth  edition  of  his  excellent  '  Manual  of  Practice '  at  a  very 
opportune  time,  for  he  has  been  able  to  incorporate  the  effect  of  the  new  Rules  of  Court  which  came  into 
force  last  November,  the  Trustee  Act,  1893,  and  Rules,  and  the  Supreme  Court   Fund  Rules,  1893,  as 
well  as  that  of  other  Acts  of  earlier  date.     A  very  complete  revision  of  the  work  has,  of  course,  been 
necessary,  and  Mr.  Indermaur,  assisted  by  Mr.  Thwaites,  has  effected  this  with  his  usual  thoroughness 
and  careful  attention  to  details.     The  book  is  well  known  and  valued  by  students,  but  practitioners  also 
find  it  handy  in  many  cases  where  reference  to  the  bulkier  '  White  Book  '  is  unnecessary." — Lmiu  Times, 
Febrttary,  1894. 

"  This  well-known  students  book  may  very  well  be  consulted  by  practitioners,  as  it  contains  a  considerable 
amount  of  reliable  information  on  the  practice  of  the  Court.  It  is  written  so  as  to  include  the  new  Rules, 
and  a  supplemental  note  deals  with  the  alterations  made  in  Rule  XI.  by  the  Judges  in  January  last.  The 
praise  which  we  gave  to  previous  editions  is  quite  due  to  the  present  issue.'^ — Law  JottnuU,  February,  1894. 

Eighth  Edition,  in  8vo,  price  6^.,  cloth, 

AN    EPITOME   OF   LEADING    COMMON    LAW    CASES; 

WITH  SOME   SHORT   NOTES   THEREON. 

Chiefly  intended  as  a  Guide  to  "  Smith's  Leading  Cases."     By  John  Indermaur, 

Solicitor  (Clifford's  Inn  Prizeman,  Michaelmas  Term,  1872). 

"  We  have  received  the  third  edition  of  the  '  Epitome  of  Leading  Common  Law  Cases,'  by  Mr.  Inder- 
maur, Solicitor.  The  first  edition  of  this  work  was  published  in  February,  1873,  'he  second  in  April,  1874; 
and  now  we  have  a  third  edition  dated  September,  1875.  No  better  proof  of  the  value  of  this  book  can  be 
furnished  than  the  fact  that  in  less  than  three  years  it  has  reached  a  third  edition." — Law  Journal. 

Seventh  Edition,  in  8vo,  price  6j.,  cloth, 

AN  EPITOME  OF  LEADING  CONVEYANCING  AND  EQUITY  CASES; 

WITH  SOME  SHORT  NOTES  THEREON,  FOR  THE  USE  OF  STUDENTS. 
By  John  Indermaur,   Solicitor,   Author  of  "  An  Epitome  of  Leading 
Common  Law  Cases. " 
"We  have  received  the  second  edition  of  Mr.  Indermaur's  very  useful  Epitome  of  Leading  Convey- 
ancing and  Equity  Cases.     The  work  is  very  well  done." — Law  Tunes. 

"The  Epitome  well  deserves  the  continued  patronage  of  the  class — Students — for  whom  it  is  especially 
intended.     Mr.  Indermaur  will  soon  be  known  as  the    Students'  Friend.'  " — Canada  Law  Jounuii. 

Sixth  Edition,  8vo,  price  6^.,  cloth, 

THE   ARTICLED    CLERK'S   GUIDE    TO   AND 
SELF-PREPARATION   FOR   THE    FINAL   EXAMINATION. 

Containing  a  Complete  Course  of  Study,  with  Books  to  Read,  List  of  Statutes,  Cases, 
Test  Questions,  &c.,  and  intended  for  the  use  of  those  Articled  Clerks  who  read 
by  themselves.     By  John  Indermaur,  Solicitor. 

"In  this  edition  Mr.  Indermaur  extends  his  counsels  to  the  whole  period  from  the  Intermediate 
examination  to  the  Final.  His  advice  is  practical  and  sensible  :  and  if  the  course  of  study  he  recommends 
is  intelligently  followed,  the  articled  clerk  will  have  laid  in  a  store  of  legal  knowledge  more  than  sufficient 
to  carry  him  through  the  Final  Examination." — Solicitors'  Journal. 

Now  ready,  Fffth  Edition,  in  8vo,  price  10^.,  cloth, 

THE   ARTICLED   CLERK'S   GUIDE    TO   AND    SELF- 
PREPARATION  FOR  THE  INTERMEDIATE  EXAMINATION, 

As  it  now  exists  on  Stephen's  Commentaries.  Containing  a  complete  course  of  Study, 
with  Statutes,  Questions,  and  Advice.  Also  a  complete  Selected  Digest  of  the 
whole  of  the  Questions  and  Answers  set  at  the  Examinations  on  those  parts  of 
"  Stephen  "  now  examined  on,  embracing  a  period  of  fourteen  and  a  half  years 
(58  Examinations),  inclusive  of  the  Examination  in  April,  1894,  &c.  &c.,  and 
intended  for  the  use  of  all  Articled  Clerks  who  have  not  yet  passed  the  Inter- 
mediate Examination.  By  John  Indermaur,  Author  of  "  Principles  of  Com- 
mon Law,"  and  other  works. 

In  8vo,   1875,  price  6j.,  cloth, 

THE     STUDENTS'    GUIDE    TO    THE    JUDICATURE    ACTS. 

AND   THE   RULES   THEREUNDER: 

Being  a   book   of  Questions  and  Answers  intended  for  the  use   of  Law  Students. 

By  John  Indermaur,  Solicitor. 
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Fifth  Edition,  in  crown  8vo,  price  12s.  6d.,  cloth, 

AN  EPITOME  OF  CONVEYANCING  STATUTES, 

Extending  from  13  Edw.  I.  to  the  End  of  55  &  56  Victori^^.  Fiith 
Edition,  with  Short  Notes.  By  George  Nichols  Marcy,  of  Lincoln's  Inn, 
Barrister-at-Law. 

Second  Edition.     In  8vo,  price  26^.,  cloth, 

A    NEW    LAW    DICTIONARY, 

AND    INSTITUTE    OF    THE  'WHOLE    LAW  ; 

EMBRACING    FRENCH    AND    LATIN    TERMS   AND    REFERENCES   TO   THE 
AUTHORITIES,   CASES,  AND    STATUTES. 

SECOND  EDITION,  revised  throughout,  and  considerably  enlarged. 
By    ARCHIBALD    BROWN, 

M.A.  KDIN.  ANDOXON.,  AND  B.C.L.  OXON.,  OF   THE   MIDDLE  TEMPLE,  BARRISTER-AT-LAW  ;  AUTHOR   OF 
THE    "law   of    fixtures,"    "ANALYSIS   OF   SAVIGNY'S   OBLIGATIONS    IN    ROMAN    LA  Af."    ETC. 


Reviews  of  the  Second  Edition. 

"5<?  far  as  we  have  been  able  to  examine  the  work,  it  sums  to  have  been  most  carefully 
and  cucurately  executed,  the  present  Edition,  besides  containing  much  new  matter,  having 
been  thoroughly  revised  in  conseqtience  of  the  recent  changes  in  the  law  ;  and  we  have  no 
doubt  whatever  that  it  will  be  found  extremely  useful,  not  only  to  students  and  practitioners, 
but  to  public  men,  and  vien  of  letters." — Irish  Law  Times. 

^*  Mr.  Brown  has  revised  his  Dictionary,  and  adapted  it  to  the  changes  effected  by  the 
yudicature  Acts,  and  it  now  constitutes  a  very  useful  xvork  to  put  into  the  hattds  of  any 
student  or  articled  clerk,  and  a  work  which  the  practitioner  will fittd  of  value  for  reference." 
— Solicitors'  Journal. 

*^  It  will  prove  a  reliable  guide  to  law  students,  and  a  handy  book  of  reference  for 
practitionc7s.''' — Law  Times. 


In  royal  8vo,  price  ^s.,  cloth, 

ANALYTICAL  TABLES 

OF 

THE    LAW    OF    REAL   PROPERTY; 

Drawn  up  chiefly  from  STEPHEN'S  BLACKSTONE,  with  Notes. 
By  C.  J.  TARRING,  of  the  Inner  Temple,  Barrister-at-Law. 

CONTENTS. 

Table     1.    Tenures.  1    Table       V.    Uses. 

II.     Estates,    according    to    quantity    of  ,  yi.     Acquisition  of   Estates  in  land  of 

TTT      „  3f  ants   Interest.  |  "  freehold  tenure. 

HI.     Estates,   according    to   the    time    at  ;  ,„,      _  ,  ,,       ,• 

which  the  Interest  is  tobe  enjoyed.  .'        VII.     Incorporeal  Hereditaments. 

IV.     Estates,  according  to  the  number  and  I  ,,      VIII.     Incorporeal  Hereditaments 

connection  of  the  Tenants.  ' 

■  Great  care  and  considerable  skill  have  been  shown  in  the  compilation  of  these  tables,  which  will  be 
tound  of  much  service  to  students  of  the  Law  of  Real  Property."— Z,a7<;  Titnes. 
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Seventh  Edition,  in  8vo,  price  2.0s.,  cloth, 

PRINCIPLES  OF  THE  CRIMINAL  LAW. 

INTENDED  AS  A   LUCID  EXPOSITION   OF    THE  SUBJECT  FOR 
THE   USE  OF  STUDENTS  AND  THE  PROFESSION. 

By    SEYMOUR    F.    HARRIS,   B.C.L.,   M.A.    (Oxon.), 

AUTHOR  OF   "a  CONCISE  DIGEST  OF  THE  INSTITUTES  OF  GAIUS  AND  JUSTINIAN." 

SEVENTH  EDITION. 
By  C.  L.  ATTENBORO ugh,  of  the  Inner  Temple,  Barrister-at-Law. 


REVIEWS. 

"  Messrs.  Stevens  &  Haynes  have  just  issued  the  Seventh  Edition  of  their  well  known  text-book, 
'  Harris's  Principles  of  the  Criminal  Law.'  For  the  present  edition  Mr.  Charles  L.  Attenborough, 
of  the  Inner  Temple,  Barrister-at-Law,  is  responsible.  He  has  brought  the  work  up  to  date,  and 
ensured  for  it  a  further  career  of  usefulness  as  the  leading  student's  text-book  upon  the  Criminal 
Law." — Lwjj  Times. 

"This  work  is  pretty  well  known  as  one  designed  for  the  student  who  is  preparing  for  examination, 
and  for  the  help  of  young  practitioners.  Among  articled  clerks  it  has  long  enjoyed  a  popularity  which 
is  not  likely  to  be  interfered  with.  .  .  .  We  have  been  carefully  through  the  new  edition  and  can 
cordially  commend  it." — Law  SUidents  jfourtiai. 

"The  characteristic  of  the  present  Edition  is  the  restpration  to  the  book  of  the  character  of  '  a  concise 
exposition '  proclaimed  by  the  title-page.  Mr.  Attenborough  has  carefully  pruned  away  the  excrescences 
which  had  arisen  in  successive  editions,  and  has  improved  the  work  both  as  regards  terseness  and  clearness 
of  exposition.  In  both  respects  it  is  now  an  excellent  student's  book.  The  text  is  very  well  broken  up 
into  headings  and  paragraphs,  with  short  marginal  notes — the  importance  of  which,  for  the  convenience 
of  the  student,  is  too  often  overlooked." — Soiicitors'  Journal. 

"We  think  the  book — always  a  favourite  with  students — has  got  a  new  lease  of  life,  and  will  now  prove 
the  only  text-book  which  most  men  will  care  to  study  until  they  get  beyond  the  examination  stage  of  their 
existence.  .  .  .  On  the  whole  our  verdict  is  that  the  new  Edition  is  distinctly  a  success,  and  we  hiave  no 
hesitation  in  commending  it  to  the  student  as  the  best  text-book  that  exists  for  his  purposes." — Law 
Students'  Journal. 

"  The  favourable  opinion  we  expressed  of  the  first  edition  of  this  work  appears  to  have 
been  justified  by  the  reception  it  has  met  with.  Looking  through  this  new  Edition,  wt  see 
no  reason  to  modify  the  praise  we  bestowed  on  the  former  Edition.  The  recent  cases  have 
been  added  and  the  provisions  of  the  Summary  Jurisdiction  Act  are  noticed  in  the  chapter 
relating  to  Summary  Convictions.  The  book  is  one  of  the  best  manuals  of  Criminal  Imw 
for  the  student." — Solicitors'  Journal. 

"  There  is  no  leuk  of  Works  on  Criminal  Law,  but  there  was  room  for  such  a  useful 
handbook  of  PHnciples  as  Mr.  Seymour  Harris  has  supplied.  Accustomed,  by  his  p-evious 
labours,  to  the  task  of  analysing  the  law,  Mr.  Harris  has  brought  to  bear  upon  his  present 
work  qualifications  well  adapted  to  secure  the  successful  accomplishment  of  the  object  which 
he  had  set  before  him.  That  object  is  not  an  ambitious  one,  jor  it  does  not  pretend  to  soar 
above  utility  to  the  young  practitiotier  and  the  'student.  For  both  these  classes,  and  for  the 
yet  wider  class  who  may  require  a  book  of  reference  on  the  subject,  Mr.  Harris  has  produced 
a  clear  and  convenient  Epitome  of  the  Law.''' — Law  Magazine  and  Review. 

"  This  work  purports  to  contain  '  a  concise  exposition  of  the  nature  of  crime,  the  various  offences  punish- 
able by  the  English  law,  the  law  of  criminal  procedure,  and  the  law  of  summary  convictions,'  with  tables 
of  offences,  punishments,  and  statutes.  The  work  is  divided  into  four  books.  Book  I.  treats  of  crime,  its 
divisions  and  essentials  ;  of  persons  capable  of  committing  crimes ;  and  of  principals  and  accessories. 
Book  II.  deals  with  offences  of  a  public  nature  ;  offences  against  private  persons  ;  and  offences  against  the 
property  of  individuals.  Elach  crime  is  discussed  in  its  turn,  with  as  much  brevity  as  could  well  be  used 
consistently  with  a  proper  explanation  of  the  legal  characteristics  of  the  several  offences.  Book  III. 
explains  criminal  procedure,  including  the  jurisdiction  of  Courts,  and  the  various  steps  in  the  apprehension 
and  trial  of  criminals  from  arrest  to  punishment.  This  part  of  the  work  is  e.vtremely  well  done,  the 
description  of  the  trial  being  excellent,  and  thoroughly  calculated  to  impress  the  mind  of  the  uninitiated. 
Book  IV.  contains  a  short  sketch  of  'summary  convictions  before  magistrates  out  of  quarter  sessions.'  The 
table  of  offences  at  the  end  of  the  volume  is  most  useful,  and  there  is  a  very  full  index.  Altogether  we 
must  congratulate  Mr.  Harris  on  his  adventiu-e." — Law  Journal. 
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Second  Edition,  in  crown  8vo,  price  5^-.  bd.,  cloth, 

THE  STUDENTS'  GUIDE  TO  BANKRUPTCY; 

Being  a  Complete  Digest  of  the  Law  of  Bankruptcy  in  the  shape  of  Questions  and 
Answers,  and  comprising  all  Questions  asked  at  the  Solicitors'  Final  Examinations 
in  Bankruptcy  since  the  Bankruptcy  Act,  1883,  and  all  important  Decisions  since 
that  Act.  By  John  Indermaur,  Solicitor,  Author  of  "  Principles  of  Common 
Law,"  &c.  &c. 

In  i2mo,  price  5j-.  6^.,  cloth, 

A  CONCISE  TREATISE  ON  THE  LAW  OF  BILLS  OF  SALE, 

FOR  THE  USE  OF  LAWYERS,  LAW  STUDENTS,  AND  THE  PUBLIC. 

Embracing  the  Acts  of  1878  and  1882.  Part  I.— Of  Bills  of  Sale  generally.  Part  II.— 
Of  the  Execution,  Attestation,  and  Registration  of  Bills  of  Sale  and  satisfaction 
thereof.  Part  III.— Of  the  Effects  of  Bills  of  Sale  as  against  Creditors.  Part  IV. 
— Of  Seizing  under,  and  Enforcing  Bills  of  Sale.  Appendix,  Forms,  Acts,  &c. 
By  John  Indermaur,  Solicitor. 

"  The  object  of  the  book  is  thoroughly  practical.  Those  who  want  to  be  told  exactly  what  to  do  and 
where  to  go  when  they  are  registering  a  bill  of  sale  will  find  the  necessary  information  in  this  little  book." 
— Law  Journal. 

Second  Edition,  in  8vo,  price  45.,  cloth, 

A  COLLECTION  OF  LATIN  MAXIMS  &  PHRASES. 

LITERALLY  TRANSLATED. 

INTENDED  FOR  THE  USE  OF  STUDENTS  FOR  ALL  LEGAL  EXAMINATIONS. 

Second  Edition,  by  J.  N.  COTTERELL,  Solicitor. 

"  The  book  seems  admirably  adapted  as  a  book  of  reference  for  students  who  come  across  a  Latin  maxim 
in  their  reading." — Law  Jotimal. 

In  one  volume,  8vo,  price  9^.,  cloth, 

LEADING  STATUTES  SUMMARISED, 

FOR    THE    USE    OF    STUDENTS. 
By  ERNEST  C.  THOMAS, 

BACON  SCHOLAR  OF  THE  HON.  SOCIETY  OF  GRAY'S  INN,  LATE  SCHOLAR  OF  TRINITY  COLLEGE,  OXFORD  ; 
AUTHOR  OF  "  LEADING  CASES  IN  CONSTITUTIONAL  LAW  BRIEFLY  STATED." 

Second  Edition,  in  8vo,  enlarged,  price  6j.,  cloth, 

LEADING   CASES   IN    CONSTITUTIONAL    LAW 

Briefly  Stated,  with  Introduction  and  Notes. 
By  ERNEST  C.  THOMAS, 

BACON  .SCHOLAR  OF  THE  HON.  SOCIETY  OF  GRAY's  INN,  LATE  SCHOLAR  OF  TRINITY  COLLEGE,  OXFORD. 

"Mr.  E.  C.  Thomas  has  put  together  in  a  slim  octavo  a  digest  of  the  principal  cases  illustrating  Con- 
stitutional Law,  that  is  to  say,  all  cjuestions  as  to  the  rights  or  authority  of  the  Crown  or  persons  under  it, 
as  regards  not  merely  the  constitution  and  structure  given  to  the  governing  body,  but  also  the  mode  in 
which  the  sovereign  power  is  to  be  exerci5;ed.  In  an  introductory  essay  Mr.  Thomas  gives  a  very  clear  and 
intelligent  survey  of  the  general  functions  of  the  Executive,  and  the  principles  by  which  they  are  regulated  ; 
and  then  follows  a  summary  of  leading  cases." — Saturday  Review. 

"  Mr.  Thomas  gives  a  sensible  introduction  and  a  brief  epitome  of  the  familiar  leading  cases." — Law 
Times. 

In  8vo,  price  8^.,  cloth, 

AN  EPITOME    OF  HINDU   LAW  CASES.     With 

Short  Notes  thereon.  And  Introductory  Chapters  on  Sources  of  Law,  Marriage, 
Adoption,  Partition,  and  Succession.  By  William  M.  P.  Coghi.an,  Bombay 
Civil  Service,  late  Judge  and  Sessions  Judge  of  Tanna. 
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Second  Edition,  in  crown  8vo,  price  I2J.  dd.,  cloth, 

THE  BANKRUPTCY  ACT,  1883 

With  Notes  of  all  the  Cases* decided  under  the  Act; 


The  consolidated  RULES  and  FORMS,  1886  ;  The  Debtors  Act,  1869,  so 

far  as  applicable  to  bankruptcy  matters,  with    rules  and  forms 

thereunder;  the  Bills  of  Sale  Acts,  1878  and  1882; 

Board  of  Trade  Circulars  and  Forms,  and  List  of  Official   Receivers  j  Scale  of  Costs, 

Fees,  and  Percentages,    i8S6 ;   Orders  of  the    Bankruptcy  Judge   of  the   High 

Court ;  and  a  Copious  Index. 

By  WILLIAM  HAZLITT,  Esq.,    and  RICHARD  RINGWOOD,  M.A., 


SENIOR    REGISTRAR    IN    BANKRUPTCY, 


OF   THE   MIDDLE   TEMPLE,    ESQ.,    BARRISTER- AT-LAW. 


Second  Edition,  by  R.  RINGWOOD,  M.A.,  Barrister-at-Law. 

"  This  is  a  ver>- handy  edition  of  the  Act  and  Rules The  cross  references  and  marginal 

references  to  correspondingprovisions  of  the  Actof  1869  areexceedingly  useful There  is  a  verj- 

fall  index,  and  the  book  is  admirably  printed." — Solicitor^  Journal. 

Part  I.,  price  7^.  dd.,  sewed, 

LORD     WESTBURY'S     DECISIONS     IN     THE 

EUROPEAN   ARBITRATION.     Reported  by  Francis  S.  Reilly, 

of  Lincoln's  Inn,  Barrister-at-Law. 

Parts  I.,  XL,  and  III.,  price  25J.,  sewed, 

LORD  CAIRNS'S  DECISIONS  IN  THE  ALBERT 

ARBITRATION.        Reported  by  Francis  S.  Reilly,    of   Lincoln's  Inn, 
Barrister-at-Law. 

Second  Edition,  in  royal  8vo,  price  30J.,  cloth, 
A  TREATISE  ON 

THE   STATUTES   OF   ELIZABETH   AGAINST 
FRAUDULENT  CONVEYANCES. 

The  Bills  of  Sale  Acts  1878  and  1882  and  the  LAW  OF  VOLUNTARY 
DISPOSITIONS  OF  PROPERTY. 

By  THE  LATE  H.  W.  MAY,  B.A.  (Ch.  Ch.  Oxford). 

Second  Edition,  thoroughly  revised  and  enlarged,  by  S.  Worthington  Worthington, 
of  the  Inner  Temple,  Barrister-at-Law  ;  Editor  of  the  "  Married  Women's 
Property  Acts,"  5th  edition,  by  the  late  J.  R.  Griffith. 

"  In  conclusion,  we  can  heartily  recommend  this 
book  to  our  readers,  not  only  to  those  who  are  in 


large  practice,  and  who  merely  want  a  classified 
list  of  cases,  but  to  those  who  have  both  the  desire 
and  the  leisure  to  enter  upon  a  systematic  study  of 
our  law." — Solicitors'  JounuU. 

"  As  Mr.  Worthington  points  out,  since  Mr.  May 
wrote,  the  '  Bills  of  Sale  Acts '  of  1878  and  1882 
have  been  passed  ;  the  '  Married  Women's  Property 
Act,  1882 '  (making  settlements  by  married  women 
void  as  against  creditors  in  cases  in  which  similar 
settlements  by  a  man  would  be  void),  and  the 
'  Bankruptcy  Act,  1883.'  These  Acts  and  the  deci- 
nons  upon  them  have  been  handled  by  Mr.  Worth- 
ington in  a  manner  which  shows  that  he  is  master 
of  his  subject,  and  not  a  slavish  copyist  of  sections 
and  head-notes,  which  i-:  a  vicious  propensity  of 
many  modem  compilers  of  text-books.  His  Table 
of  Cases  (with  reference  to  all  the  reports),  is 
admirable,  and  his  Index  most  exhaustive." — Laiu 
Times. 

"The  results  of  the  authorities  appear  to  be 
given  well  and  tersely,  and  the  treatise  will,  we 
think,  be  found  a  convenient  and  trustworthy  book 
of  reference." — Lmt  Journal. 


"Mr.  Worthington's  work  appears  to  have  been 
conscientious  and  exhaustive." — Saturday  Review. 

"  Examining  Mr.  May's  book,  we  find  it  con- 
structed with  an  intelligence  and  precision  which 
render  it  entirely  worthy  of  being  accepted  as  a 
guide  in  this  confessedly  difHcult  subject.  The 
subject  is  an  involved  one,  but  with  clean  and  clear 
handling  it  is  here  presented  as  clearly  as  it  coul  d 
be.  .  .  .  On  the  whole,  he  has  produced  a  very 
useful  book  of  an  exceptionally  scientific  character." 
— Solicitors'  Journal. 

"  The  subject  and  the  work  are  both  very  good. 
The  former  is  well  chosen,  new,  and  interesting  ; 
the  latter  has  the  quality  which  always  distin- 
guishes original  research  from  borrowed  labours." 
— American  Law  Review. 

"We  are  happy  to  welcome  his  (Mr.  May's)  work 
as  an  addition  to  the,  we  regret  to  say,  brief  cata- 
logue of  law  books  conscientiously  executed.  We 
can  corroborate  his  own  description  of  his  labours, 
'  that  no  pains  have  been  spared  to  make  the  book 
as  concise  and  practical  as  possible,  without  doing 
so  at  the  expense  of  perspicuity,  or  by  the  omission 
of  any  important  points.'" — Law  Times. 
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In  one  volume,  medium  8vo,  price  38J.,  cloth  ;  or  in  half-roxburgh,  42J., 

A   HISTORY   OF.  THE    FORESHORE 

AND    THE    LAW    RELATING    THERETO. 

With  a  Hitherto  Unpublished  Treatise  by  Lord  Hale,  Lord  Hale's 
"  De  Jure  Maris,"  and  the  Third  Edition  of  Hall's  Essay  on  the 

RIGHTS    OF    THE    CROWN    IN    THE    SEA-SHORE. 

With  Notes,  and  an  Appendix  relating  to  Fisheries, 
By    STUART    A.    MOORE,    F.S.A., 

OF   THE  INNER   TEMI'LE,     BARRISTER-AT-LAW. 


"This  work  is  nominally  a  third  edition  of  the 
late  Mr.  Hall's  essay  on  the  rights  of  the  Crown  in 
the  Sea-shore,  but  in  reality  is  an  absolutely  new 
production,  for  out  of  some  900  odd  pages  Hall's 
essay  takes  up  but  227.  Mr.  Moore  has  written  a 
book  of  great  importance,  which  should  mark  an 
epoch  in  the  history  of  the  rights  of  the  Crown  and 
the  subject  in  the  litus  maris,  or  foreshore  of  the 
kingdom.  Hall's  treatise  (with  Loveland's  notes)  is 
set  out  with  fresh  notes  by  the  present  editor,  who 
is  anything  but  kindly  disposed  towards  his  author, 
for  his  notes  are  nothing  but  a  series  of  exposures 
of  what  he  deems  to  be  Hall's  errors  and  misrepre- 
sentations. Mr.  Moore  admits  his  book  to  be  a 
brief  for  the  opposite  side  of  the  contention  sup- 
ported by  Hall,  and  a  more  vigorous  and  argu- 
mentive  treatise  we  have  scarcely  ever  seen.  Its 
arguments  are  clearly  and  broadly  disclosed,  and 
supported  by  a  wealth  of  facts  and  cases  which 
show  the  research  of  the  learned  author  to  have 
been  most  full  and  elaborate.  .  .  .  There  is  no 
doubt  that  this  is  an  important  work,  which  must 
have  a  considerable  influence  on  that  branch  of  the 
law  with  which  it  deals.  That  law  is  contained  in 
ancient  and  most  inaccessible  records  ;  these  have  ! 
now  been  brought  to  light,  and  it  may  well  be  ■ 
that  important  results  to  the  subject  may  flow  | 
therefrom.  The  Profession,  not  to  say  the  general  I 
public,  owe  the  learned  author  a  deep  debt  of 
gratitude  for    providing    ready  to    hand    such    a    I 


wealth  of  materials  for  founding  and  building  up 
arguments.  Mr.  Stuart  Moore  has  written  a  work 
which  must,  unless  his  contentions  are  utterly  un- 
founded, at  once  become  the  standard  text-book  on 
the  law  of  the  Sea-shore." — Law  Thnes,  Dec.  ist. 

"Mr.  Stuart  Moore  in  his  valuable  work  on  the 
Foreshore." — The  Times. 

"  Mr.  Stuart  Moore's  work  on  the  title  of  the 
Crown  to  the  land  around  the  coast  of  England 
lying  between  the  high  and  low  water  mark  is 
something  more  than  an  ordinary  law  book.  It  is 
a  history,  and  a  very  interesting  one,  of  such  land 
and  the  rights  exercised  over  it  from  the  earliest 
times  to  the  present  day  ;  and  a  careful  study  of 
the  facts  contained  in  the  book  and  of  the  argu- 
ments brought  forward  can  scarcely  fail  to  convince 
the  reader  of  the  inaccuracy  of  the  theory,  now  so 
constantly  put  forward  by  the  Crown,  that  without 
the  existence  of  special  evidence  to  the  contrary, 
the_  land  which  adjoins  riparian  property,  and 
which  is  covered  at  high  tide,  belongs  to  the 
Crown  and  not  to  the  owner  of  the  adjoining 
manor.  The  list  which  Mr.  Moore  gives  of  places 
where  the  question  of  foreshore  has  been  already 
raised,  and  of  those  as  to  which  evidence  on  the 
subject  exists  amongst  the  public  records,  is  valu- 
able, though  by  no  means  exhaustive  ;  and  the 
book  should  certainly  find  a  place  in  the  library  of 
the  lord  of  every  riparian  manor." — Morning-  Post. 


In  one  volume,  8vo,  price  12s.,  cloth, 
A  TREATISE  ON  THE  LAW  RELATING  TO  THE 

POLLDTION  AND  OBSTRUCTION  OF  WATER  COURSES 

Together  with  a  Brief  Summary  of  the  Various  Sources  of  Rivers 

Pollution. 

By   CLEMENT   HIGGINS,    M.A.,  F.C.S., 

OF    THE   INNER   TEMPLE,  BARRISTER-AT-LAW, 


"  As  a  compendium  of  the  law  upon  a  special 
and  rather  intricate  subject,  this  treatise  cannot 
but  prove  of  great  practical  valuej  and  more 
especially  to  those  who  have  to  advise  upon  the 
institution  of  proceedings  under  the  Rivers  Pollu- 
tion Prevention  Act,  1876,  or  to  adjudicate  upon 
those  proceedings  when  brought."  —  Irish  Law 
Times. 

"We  can  recommend  Mr.  Higgins'  Manual  as 
the  best  guide  we  possess." — Public  Health. 

"  County  Court  Judges,  Sanitary  Authorities, 
and  Riparian  Owners  will  find  in  Mr.  Higgins' 
Treatise  a  valuable  aid  in  obtaining  a  clear  notion 
of  the  Law  on  the  Subject.  Mr.  Higgins  has 
accomplished  a  work  for  which  he  will  readily  be 
recognised  as  having  special  fitness  on  account  of 


his  practical  acquaintance  both  with  the  scientific 
and  the  legal  aspects  of  his  subject." — Law  Maga- 
zine and  Review. 

"The  volume  is  very  carefully  arranged  through- 
out, and  will  prove  of  great  utility  both  to  miners 
and  to  owners  of  land  on  the  banks  of  rivers." — 
The  Mining  ypumal. 

"Mr.  Higgins  writes  tersely  and  clearly,  while 
his  facts  are  so  well  arranged  that  it  is  a  pleasure 
to  refer  to  his  book  for  information  ;  and  altogether 
the  work  is  one  which  will  be  found  very  useful  by 
all  interested  in  the  subject  to  which  it  relates." — 
Engineer. 

A  compact  and  convenient  manual  of  the  law 
on  the  subject  to  which  it  relates." — Solicitor^ 
yournal. 
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In  8vo,  Fifth  Edition,  price  28^.,  cloth. 

MAYNE'S      TREATISE 

ON 

THE    LAW    OF    DAMAGES. 

FIFTH    EDITION. 
REVISED    AND    PARTLY    REWRITTEN. 

BY 

JOHN       D.       M  A  Y  N  E, 

OF   THE   INNER   TEMPLE,    BARRISTER-AT-LAW  ; 
AND 

His    Honor    Judge    LUMLEY     SMITH,    Q.C 

"  '  Mayne  on  Damages '  has  now  become  almost  a  classic,  and  it  is  one  of  the  books  which 
we  cannot  afford  to  have  up  to  date.  We  are  therefore  pleased  to  have  a  new  Edition,  and 
one  so  well  written  as  that  before  us.  With  the  authors  we  regret  the  increasing  size  of  the 
volume,  but  bulk  in  such  a  case  is  better  than  incompleteness.  Every  lawyer  in  practice 
should  have  this  book,  full  as  it  is  of  practical  learning  on  all  branches  of  the  Common  Law. 
The  work  is  unique,  and  this  Edition,  hke  its  predecessors,  is  indispensable." — Law  Journal, 
April,  1894. 

"  Few  books  have  been  better  kept  up  to  the  current  law  than  this  treatise.  The  earlier  part 
of  the  book  was  remodelled  in  the  last  edition,  and  in  the  present  edition  the  chapter  on 
Penalties  and  Liquidated  Damages  has  been  rewritten,  no  doubt  in  consequence  of,  or  with 
regard  to,  the  elaborate  and  exhaustive  judgment  of  the  late  Master  of  the  Rolls  in  Wallis  v. 
Smith  {3 1  W.  R.  214  ;  L.  R.  21  Ch.  D.  243).  The  treatment  of  the  subject  by  the  authors  is 
admiralDly  clear  and  concise.  Upon  the  point  involved  in  Wallis  v.  Smith  they  say  :  '  The 
result  is  that  an  agreement  with  various  covenants  of  different  importance  is  not  to  be  governed 
by  any  inflexible  rule  peculiar  to  itself,  but  is  to  be  dealt  with  as  coming  under  the  general  rule, 
that  the  intention  of  the  parties  themselves  is  to  be  considered.  If  they  have  said  that  in  the 
case  of  any  breach  a  fixed  sum  is  to  be  paid,  then  they  will  be  kept  to  their  agreement,  unless 
it  would  lead  to  such  an  absurdity  or  injustice  that  it  must  be  assumed  that  they  did  not  mean 
what  they  said.'  This  is  a  very  fair  summary  of  the  judgments  in  Wallis  v.  Smith,  especially 
of  that  of  Lord  Justice  Cotton  ;  and  it  supplies  the  nearest  approach  which  can  be  given  at 
present  to  a  nile  for  practical  guidance.  We  can  heartily  commend  this  as  a  carefully  edited 
edition  of  a  thoroughly  good  book." — Solicitors'  Journal. 

'*  During  the  twenty-two  yeais  which  have  elapsed  since  the  publication  of  this  well-kmrwn 
work,  its  reputation  has  been  steadily  growing,  and  it  has  long  since  become  the  recognised 
authoiity  on  the  important  subject  of  which  it  treats."— l.A\s  Magazine  and  Review. 


"This  edition  of  what  has  become  a  standard  !  what  the  facts  proved  in  their  judgment  required, 
work  has  the  advantage  of  appearing  under  the  ^  And,  according  to  the  better  opinion,  they  may  give 
supervision  of  the  original  author  as  well  as  of  j  damages  'f:r  example's  sake,'  and  mulct  a  rich 
Mr.  Lumley  Smith,  the  editor  of  the  second  edition,  j  man  mere  heavily  than  a  poor  one.  In  actions  for 
The  result  is  most  satisfactory.  Mr.  Lumley  j  injuries  to  property,  however,  'vindictive'  cr 
Smith's  edition  was  ably  and  conscientiously  pre-  'exemplary'  damages  cannot,  except  in  very  rare 
pared,  and  we  are  glad  to  find  that  the  reader  still  \  cases,  be  awarded,  but  must  be  limited,  as  in  con- 
enjoys  the  benefit  of  his  accuracy  and  learning.  !  tract,  to  the  actual  harm  sustained. 
At  the  same  time  the  book  has  doubtless  been  |  "It  to  needless  to  cominent  upon  the  arrangement 
improved  by  the  reappearance  of  its  author  as  co-  i  of  the  subjects  in  this  edition,  in  which  no  alteration 
editor.  The  earlier  part,  indeed,  has  been  to  a  has  been  made.  The  editors  modestly  express  a 
considerable  extent  entirely  rewritten.  1  hope  that  all  the  English  as  well  as  the  principal 

"  Mr.  Mayne's  remarks  on  damages  in  actions  of  ■  Irish  decisions  up  to  the  date  have  been  included, 

tort  are  brief.     We  agree  with  him  that  in  such  I  and  we  believe  from  our  own  examination  that  the 

actions  the  courts  are  governed  by  far  looser  prin-  ■  hope  is  well  founded.    We  may  regret  that,  warned 

ciples  than  in  contracts  ;    indeed,  sometimes  it  is  '  by  the  growing  bulk  of  the  Isook,  the  editors  have 

impossible   to  say  they  are  governed  by  any  prin-  i  not  included  any  fresh  American  cases,  but  we  feel 

ciples  at  all.     In  actions  for  injuries  to  the  person  or  that  the  omission  was  unavoidable.   We  shouid  add 

reputation,  for  example,  a  judge  cannot  do  more  that  the  whole  work  has  been  thoroughly  revised." — 

than  give  a  general  direction  to  the  jiu-y  to  give  Solicitors'  Journal. 

"  This  text-book  is  so  well  known,  not  only  as  the  highest  authority  on  the  subject  treated 

of  but  as  one  of  the  best  text-becks  ever  written,  that  it  would  be  idle  for  vs  to  speak  cfit 

in  the  words  of  commendation  that  it  deserves.  It  is  work  that  no  practising  lawyer  can 

do  without."— Casildpl  Law  Journal. 
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In  crown  8vo,  price  4^.  dd.,  cloth, 

ABSTRACT     DRAWING.     Containing   Instructions  on 

the  Drawing  of  Abstracts  of  Title,  andan  Illustrative  Appendix.     By  C.  E.  ScoTT, 
Solicitor. 

"  This  little  book  is  intended  for  the  assistance  of  those  who  have  the  framing  of  abstracts  of  title 
entrusted  to  their  care.     It  contains  a  number  of  useful  rules,  and  an  illustrative  appendix." — Law  Tttnes. 

"  A  handy  book  for  all  articled  clerks." — Law  Students  youmal. 

"  Solicitors  who  have  articled  clerks  would  save  themselves  much  trouble  if  they,  furnished  their  clerks 
with  a  copy  of  this  little  book  before  putting  them  on  to  draft  an  abstract  of  a  heap  of  title  deeds."— /.rtic 
Notes. 

"  The  book  ought  to  be  perused  by  all  law  students  and  articled  clerks." — Jieci  Tape. 

Second  Edition,  in  crown  8vo,  price  75.,  cloth, 

THE    LAW    RELATING    TO    CLUBS. 

By  the  late  JOHN  WERTHEIMER,  Barrister-at-Law. 
Second  Edition,  by  A.  W.  CHASTER,  Barrister-at-Law. 


"  A  convenient  handbook,  drawn  up  with  great 
judgment  and  perspicuity." — Mortihig  Post. 

"  Both  useful  and  interesting  to  those  interested 
in  club  management." — Laiu  Times. 

'•  Mr.  Wertheimer's  history  of  the  cases  is  com- 
plete and  well  arranged." — Saturday  Review. 


"  This  is  a  very  neat  little  book  on  an  interesting 
subject.  The  law  is  accurately  and  well  expressed." 
— Laiv  Journal. 

"  This  is  a  very  handy  and  complete  little  work. 
This  excellent  little  treatise  should  lie  on  the  table 
of  every  club." — Pump  Court. 


In  8vo,  price  2s.,  sewed, 

TABLE  of  the  FOEEIGN  MERCANTILE  LAWS  and  CODES 

in  Force  in  the  Principal  States  of  EUROPE  and  AMERICA.  By  Charles 
Lyon-Caen,  Professeur  agreg6  a  la  Faculte  de  Droit  de  Paris  ;  Professeur  a 
I'Ecole  libre  des  Sciences  politiques.  Translated  by  Napoleon  Argles, 
Solicitor,  Paris. 

In  8vo,  price  is.,  sewed, 

A  GUIDE  TO  THE  FRENCH  LAWS  OF  1889,  ON  NATION- 
ALITY AND  MILITARY  SERVICE,  as  affecting  British  Subjects.  By  A. 
Pavitt,  Solicitor,  Paris. 

In  one  volume,  demy  8vo,  price  ioj.  6d.,  cloth, 

PRINCIPLES  OF  THE   LAW  OF  STOPPAGE  IN  TRANSITU, 

RETENTION,  and  DELIVERY.  By  John  Houston,  of  the  Middle  Temple, 
Barrister-at-Law. 

In  8vo,  price  ioj.,  cloth, 

THE   TRIAL   OF  ADELAIDE    BARTLETT    FOR 

MURDER  ;  Complete  and  Revised  Report.  Edited  by  Edward  Beal,  B.A., 
of  the  Middle  Temple,  Barrister-at-Law.  With  a  Preface  by  Edward  Clarke, 
Q.C.,  M.P. 

In  8vo,  price  ioj.  6d.,  cloth, 
A    REPORT    OF    THE    CASE    OF 

THE   QUEEN  v.  GURNEY  AND   OTHERS, 

In  the  Court  of  Queen's  Bench  before  the  Lord  Chief  Justice  COCKBURN.  With  Intro- 
duction, containing  History  of  the  Case,  and  Examination  of  the  Cases  at  Law 
and  Equity  applicable  to  it.     By  W.  F.  FiNLASON,  Barrister-at-Law. 

In  royal  8vo,  price  ioj.  6d. ,  cloth, 

THE  PRACTICE  OF  EQUITY  BY  WAY  OF  REVIVOR  AND  SUPPLEMENT. 

With  Forms  of  Orders  and  Appendix  of  Bills.  By  LOFTUS  Leigh  Pemberton, 
of  the  Chancery  Registrar's  Office. 
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In  8vo,  price  6s.  6d.,  cloth, 

THE  ANNUAL   DIGEST    OF    MERCANTILE 
CASES    FOR    THE    YEAR    1886. 

Being  a  Digest  of  the  Decisions  of  the  English,  Scotch  and  Irish  Courts 
ON  Matters  relating  to  Commerce. 

By  JAMES  A.  DUNCAN,  M.A.,  LL.B.,  Trin.  Coll.,  Camb., 

AND    OF   THE   INNER   TEMPLE,    BARRISTER- AT-LAW. 

"  We  hope  the  present  issue  may  be  the  first  of  a  |  book  to  men  of  business  and  to  members  of  the 

series  which  will  naturally  increase  in  value  with  I  legal  ^rok&sKon."— Liverpool  Alerairy. 

.,                      t^-       •<     c  ^     J      D     ■  A  work  of  such  handy  reference,  well  indexed, 

the  progress  of  time.  -Saturday  Review.  ,  ^^^  containing  the  essence  of  a  y^r's  decUions, 

There  can  only  be  one  opinion,  and  that  a  very  will  be  found  a  valuable  addition  to  office  libraries." 

decided  one  indeed,  in  favour  of  the  value  of  this  |  — Liverpool  Daily  Post. 

*„,*   The  Annual  Digest  of  Mercantile  Cases,  for  1885,  can  also  be  had,  price  6j.,  cloth. 

In  8vo,  1878,  price  ts.,  cloth, 
THE 

LAW  RELATING  TO  CHARITIES, 

especially  with  reference  to  the  validity  and  construction  of 

CHARITABLE  BEQUESTS  AND  CONVEYANCES. 

By  FERDINAND  M.  WHITEFORD,  of  Lincoln's  Inn,  Barrister-at-Law. 

Vols.  I.,  II.,  III.,  and  IV.,  price  4/.  17^. 
REPORTS    OF    THE    DECISIONS    OF    THE 

JUDGES  FOR  THE  TRIAL  OF  ELECTION  PETITIONS 

IN    ENGLAND    AND    IRELAND. 

pursuant  to  the  parliamentary  elections  act,  1868. 

By  EDV^ARD  LOUGHLIN  O'MALLEY  and  henhy  hardcastle. 

*,*    Vol.  IV.  Parts  III.,  IV.  and  V.  Edited  by].  S.  Sandars,  Barrister-at-Law. 
In  8vo,  price  \2s.,  cloth, 

THE     LAW    OF    FIXTURES, 

IN  the  principal  relation  of 
LANDLORD      AND       TENANT, 

AND  IN  ALL  OTHER  OR  GENERAL  RELATIONS. 

FOURTH  EDITION. 
By    ARCHIBALD    BROWN,    M.A.  Edin.  and  Oxon.,  and  B.C.L.  Oxon. 

OF   THE   MIDDLE  TEMPLE,    BARRISTER-AT-LAW. 


"  A  new  chapter  has  been  added  with  reference 
to  the  Law  of  Ecclesiastical  Fixtures  and  Dilapida- 
tions.    The  book  is  worthy  of  the  success  it  has 


achieved." — Law  Times. 

"The  treatise  is  commendable  as  well  for  origi- 
nality as  for  laboriousness." — Law  Journal. 
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<Stcb£n«  anb  ^agnta'  ^tixza  ai  ^tpxinta  of  tlu  ffiarlg  gleporUra. 
SIR    BARTHOLOMEW    SHOWER'S    PARLIAMENTARY   CASES. 

In  8vo,  1876,  price  4/.  4^.,  best  calf  binding, 

SHOWER'S  CASES  IN  PARLIAMENT 

RESOLVED  AND  ADJUDGED  UPON  PETITIONS  &=    WRITS  OF  ERROR, 

FOURTH    EDITION. 

CONTAINING    ADDITIONAL   CASES    NOT    HITHERTO    REPORTED. 

REVISED   AND   EDITED   BY 

RICHARD    LOVELAND    LOVELAND, 

OF    THE   INNER   TEMPLE,    BARRISTER-AT-LAW  ;   EDITOR    OF    "  KELYNG'S    CROWN    CASES,"    AND   ' 
"hall's   essay  on    the   rights   of   THE   CROWN    IN    THE   SEASHORE." 

"  Messrs.  Stevens  &  Haynes,  the  successful  publishers  of  the  Reprints  of  Bellewe, 
Cooke,  Cunningham,  Brookes's  New  Cases,  Choyce  Cases  in  Chancery,  William  Kelynge 
and  Kelyng's  Crown  Cases,  determined  to  issue  a  new  or  fourth  Edition  of  Shower's  Cases 
in  Parliament. 

"  The  volume,  although  beautifully  printed  on  old-fashioned  Paper,  in  old-fashioned 
type,  instead  of  being  in  the  quarto  is  in  the  more  convenient  octavo  form,  and  contains 
several  additional  cases  not  to  be  found  in  any  of  the  previous  editions  of  the  work. 

"  These  are  all  cases  of  importance,  worthy  of  being  ushered  into  the  light  of  the 
world  by  enterprising  publishers. 

"  Shower's  Cases  are  models  for  reporters,  even  in  our  day.  The  statements  of  the 
case,  the  argumentsof  counsel,  and  the  opinions  of  the  Judges,  are  all  clearly  and  ably  given. 

"  This  new  edition  with  an  old  face  of  these  valuable  reports,  under  the  able  editorship 
of  R.  L.  Loveland,  Esq.,  should,  in  the  language  of  the  advertisement,  'be  welcomed  by 
the  profession,  as  well  as  enable  the  custodians  of  public  libraries  to  complete  or  add  to 
their  series  of  English  Law  Reports.' " — Canada  Law  yournal. 

BELLEWE'S    CASES,    T.     RIcHARD    II. 

In  8vo,  1869,  price  3/.  3^-.,  bound  in  calf  antique, 

LES  ANS  DU  ROY  RICHARD  LE  SECOND. 

Collect'   ensembl'   hors   les    abridgments    de    Statham,    Fitzherbert   et    Brooke.       Per 
Richard  Bellewe,  de  Lincolns  Inne.     1585.     Reprinted  from    the  Original 


Edition. 

"  No  public  library  in  the  world,  where  English 
law  finds  a  place,  should  be  without  a  copy  of  this 
edition  of  Bellewe." — Canada  Law  yournal. 

"  We  have  here  s.  facsimile  edition  of  Bellewe, 
and  it  is  really  the  most  beautiful  and  admirable 
reprint  that  has  appeared  at  any  time.  It  is  a 
perfect  gem  of  antique  printing,  and  forms  a  most 
interesting  monument  of  our  early  legal  history. 
It  belongs  to  the  same  class  of  works  as  the  Year 
Book  of  Edward  I.  and  other  similar  works  which 
have  been  printed  in  our  own  time  under  the 
auspices  of  the  Master  of  the  Rolls  ;  but  is  far 
superior  to  any  of  them,   and  is  in  this  respect 


highly  creditable  to  the  spirit  and  enterprise  of 
private  publishers.  The  work  is  an  important  link 
in  our  legal  history  ;  there  are  no  year  books  of  the 
reign  of  Richard  II.,  and  Bellewe  supplied  the  only 
substitute  by  carefully  extracting  and  collecting  all 
the  cases  he  could  find,  and  he  did  it  in  the  most 
convenient  form — that  of  alphabetical  arrangement 
in  the  order  of  subjects,  so  that  the  work  is  a  digest 
as  well  as  a  book  of  law  reports.  It  is  in  fact  a 
collection  of  cases  of  the  reign  of  Richard  II., 
arranged  according  to  their  subjects  in  alphabetical 
order.  It  is  therefore  one  of  the  most  intelligible 
and  interesting  legal  memorials  of  the  Middle 
Ages." — Law  Times. 


CUNNINGHAM'S     REPORTS. 

In  8vo,  1 87 1,  price  3/.  3^.,  calf  antique, 
Cunningham's  (T.)  Reports  in  K.  B.,  7  to  10  Geo.  II.;  to  which  is  prefixed  a  Proposal 
for  rendering  the  Laws  of  England  clear  and   certain,    humbly  offered  to  the 
Consideration  of  both   Houses   of    Parliament.     Third   edition,   with  numerous 
Corrections.     By  Thomas  Townsend  Bucknill,  Barrister-at-Law. 
"  The  instructive  chapter  which  precedes   the 
cases,  entitled  '  A  proposal  for  rendering  the  Laws 


of  England  clear  and  certain,' gives  the  volume  a 
degree  of  peculiar  interest,  independent  of  the  value 
of  many  of  the  reported  cases.  That  chapter  begins 
with  words  which  ought,  for  the  information  of 
every  people,  to  be  printed  in  letters  of  gold.  They 
are  as  follows  :  '  Nothing  conduces  more  to  the 


peace  and  prosperity  of  every  nation  than  good 
laws  and  the  due  execution  of  ftiem.'  The  history 
of  the  civil  law  is  then  rapidly  traced.  Next  a 
history  is  given  of  English  Reporters,  beginning 
with  the  reporters  of  the  Year  Books  from  1  Edw. 
III.  to  12  Hen.  VIII. — being  near  200  years— and 
afterwards  to  the  time  of  the  author." — Canada 
Law  Journal. 
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tStcbens  anb  l^ajncs'  ,Scri«s  of  l^tprinta  of  tlu  (garig  l^eporters. 
CHOYCE    CASES    IN    CHANCERY. 


In  8vo,  1870,  price  2/.  2J. ,  calf  antique, 

THE   PRACTICE  OF  THE  HIGH  COURT  OF   CHANCERY. 

With  the  Nature  of  the  several  Offices  belonging  to  that  Court.     And  the  Reports  of 
many  Cases  wherein  Relief  hath  been  there  had,  and  where  denyed. 

"This  volume,  in  paper,  type,  and  binding  (like  '  Bellewe's  Cases ')  is  a  fac-simile  of  the  antique  edition. 
All  who  buy  the  one  should  buy  the  other." — Canada  Latu  Jonmal. 

In  Svo,  1872,  price  3/.  3^.,  calf  antique, 

SIR  G.   COOKE'S  COMMON   PLEAS   REPORTS 

IN   THE   REIGNS   OF   QUEEN   ANNE,   AND  KINGS   GEORGE    I.    and   II. 

The  Third  Edition,  with  Additional  Cases  and  References  contained  in  the  Notes 
taken  from  L.  C.  J.  Eyre's  MSS.  by  Mr.  Justice  Nares,  edited  by  Thomas 
TowNSEND  BucKNiLL,  of  the  Inner  Temple,  Barrister-at-Law 

"  Law  books  never  can  die  or  remain  long  dead 
so  long  as  Stevens  and  Haynes  are  willing  to  con- 
tinue them  or  revive  them  when  dead.  It  is  cer- 
tainly surprising  to  see  with  what  £acial  accuracy 


an  old  volume  of  Reports  may  be  produced  by  these 
modern  publishers,  whose  good  taste  is  only  equalled 
by  their  enterprise."— Ca«rt</a  Law  Journal. 


BROOKE'S  NEW  CASES  WITH  MARCH'S  TRANSLATION. 

In  Svo,  1873,  price  4/.  \s.,  calf  antique, 
Brooke's  (Sir  Robert)  New  Cases  in  the  time  of  Henry  VIII.,  Edward  VI.,  and 
Queen  Mary,  collected  out  of  Brooke's  Abridgement,  and  arranged  under  years, 
with  a  table,  together  with  March's  (John)  Translation  ^Brooke's  New  Cases 
in  the  time  of  Henry  VIIL,  Edward  VI.,  and  Queen  Mary,  collected  out  of 
Brooke's  Abridgement,  and  reduced  alphabetically  under  their  proper  heads  and 
titles,  with  a  table  of  the  principal  matters.    In  one  handsome  volume.    8vo.  1873. 


"  Both  the  original  and  the  translation  having 
long  been  very  scarce,  and  the  mispaging  and  other 
errors  in  March's  translation  malcing  a  new  and 
corrected    edition    peculiarly    desirable,    Messrs. 


Stevens  and  Haynes  have  reprinted  the  two  books 
in  one  volume  uniform  with  the  preceding  volumes 
of  the  series  of  Early  Reports." — Canada  Law 
Journal. 


KELYNGE'S  (W.)   REPORTS. 

In  Svo,  1873,  price  4/.  4?.,  calf  antique, 
Kelynge's  (William)  Reports  of  Cases  in  Chancery,  the  King's  Bench,  &c.,  from  the 
3rd  to  the  9th  year  of  his  late  Majesty  King  George  II.,  during  which  time  Lord 
King  was  Chancellor,  and  the  Lords  Raymond  and  Hardwicke  were  Chief 
Justices  of  England.  To  which  are  added,  seventy  New  Cases  not  in  the  First 
Edition.     Third  Edition.     In  one  handsome  volume.     Svo.     1873. 

KELYNG'S  (SIR  JOHN)  CROWN  CASES. 

In  Svo,  1873,  price  4/.  4f.,  calf  antique, 
Kklyng's  (Sir  J.)  Reports  of  Divers  Cases  in  Pleas  of  the  Crown  in  the  Reign  of  King 
Charles  II.,  with  Directions  to  Justices  of  the  Peace,  and  others  ;  to  which  are 
added,  Three  Modem  Cases,  viz. ,  Armstrong  and  Lisle,  the  King  and  Plummer, 
the  Queen  and  Mawgridge.      Third  Edition,  containing  several  additional  Cases 
never  before  printed,  together  with  a  Treatise  upon  the  Law  and  Proceed- 
ings IN  Cases  of  High  Treason,  first  published  in  1793.     The  whole  carefully 
revised  and  edited  by  Richard  Loveland  Loveland,  of  the  Iimer  Temple, 
Barrister-at-Law. 
"We  look  upon  this  volume  as  one  of  the  most    '    goodservicerenderedby Messrs.  StevensandHaynes 
important  and  valuable  of  the  unique  reprints  of    !    to  the  profession.  .  .  .  Should  occasion  arise,  the 
Messrs.  Stevens  and  Haynes.     Little  do  we  know        Crown  prosecutor,  as  well  as  counsel  for  the  prisoner, 
of  the  mines  of  legal  wealth  that  lie  buried  in  the    '    will  find  in  this  volume  a  complete  vade  rnecum_  of 
old  law  books.    But  a  careful  examination,  either  of    '    the  law  of  high  treason  and  proceedings  in  relation 
the  reports  or  of  the  treatise  embodied  in  the  volume        thereto." — Canada  Law  Journal. 
now  before  us,  will  give  the  reader  some  idea  of  the     | 
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Second  Edition,  in  8vo,  price  265.,  cloth, 
A    CONCISE     TREATISE     ON 

PRIVATE  INTERNATIONAL  JURISPRUDENCE, 

BASED  OX  THE  DECISIONS  IN  THE  ENGLISH  COURTS. 
By  JOHN   ALDERSON   FOOTE, 

OF  Lincoln's  inn,  barrister-at-law  ;  chancellor's  legal  medallist  and  senior  whewell  scholar 

OF  international  law,  CAMBRIDGE  UNIVERSITY,  1873  ;   SENIOR  STUDENT  IN  JURISPRUDENCE 
AND  ROMAN  LAW,  INNS  OF  COURT  EXAMINATION,  HILARY  TERM,  1874. 


"  This  work  seems  to  us  likely  to  prove  of  considerable  use  to  all  English  lawyers  who  have  to  deal  with 
questions  of  private  international  law.  Since  the  publication  of  Mr.  Westlake's  valuable  treatise,  twenty 
years  ago,  the  judicial  decisions  of  English  courts  bearing  upon  different  parts  of  this  subject  have  greatly 
increased  in  number,  and  it  is  full  time  that  these  decisions  should  be  examined,  and  that  the  conclusions 
to  be  deduced  from  them  should  be  systematically  set  forth  in  a  treatise.  Moreover,  Mr.  Foote  has  done 
this  well." — Solicitors'  Journal. 

"  Mr.  Foote  has  done  his  work  very  well,  and  the  book  will  be  useful  to  all  who  have  to  deal  with  the 
class  of  cases  in  which  English  law  alone  is  not  sufficient  to  settle  the  question." — Saiiirday  Review, 
March  8,  1879. 

"  The  author's  object  has  been  to  reduce  into  order  the  mass  of  materials  already  accumulated  in  the 
shape  of  explanation  and  actual  decision  on  the  interesting  matter  of  which  he  treats  ;  and  to  construct  a 
framework  of  private  international  law,  not  from  the  dicta  of  jurists  so  much  as  from  judicial  decisions  in 
English  Courts  which  have  superseded  them.  And  it  is  here,  in  compiling  and  arranging  in  a  concise 
form  this  valuable  material,  that  Mr.  Foote's  wide  range  of  knowledge  and  legal  acumen  bear  such  good 
fruit.  As  a  guide  and  assistant  to  the  student  of  international  law,  the  whole  treatise  will  be  invaluable  : 
while  a  table  of  cases  and  a  general  index  will  enable  him  to  find  what  he  wants  without  trouble." — 
Standard. 

"  The  recent  decisions  on  points  of  international  law  (and  there  have  been  a  large  number  since  Westlake's 
publication)  have  been  well  stated.  So  far  as  we  have  observed,  no  case  of  any  importance  has  been 
omitted,  and  the  leading  cases  have  been  fully  analysed.  The  author  does  not  hesitate  to  criticise  the 
grounds  of  a  decision  when  these  appear  to  him  to  conflict  with  the  proper  rule  of  law.     Most  of  his 

criticisms  seem  to  us  very  just On  the  whole,  we  can  recommend  Mr.  Foote's  treatise  as  a  useful 

addition  to  our  text-books,  and  we  expect  it  will  rapidly  find  its  way  into  the  hands  of  practising  lawyers." 
—  The  Journal  0/  y^tris/imdence  and  Scottish  Law  Magazine. 

"  Mr.  Foote  has  evidently  borne  closely  in  mind  the  needs  of  Students  of  Jurisprudence  as  well  as  those 
of  the  Practitioners.  For  both,  the  fact  that  his  work  is  almost  entirely  one  of  Case-law  will  commend 
it  as  one  useful  alike  in  Chambers  and  in  Court." — Law  Magazine  and  Review. 

"Mr.  Foote's  book  will  be  useful  to  the  student One  of  the  best  points  of  Mr.  Foote's  book 

is  the  '  Continuous  Summary,'  which  occupies  about  thirty  pages,  and  is  divided  into  four  parts — Persons, 
Property,  Acts,  and  Procedure.  Mr.  Foote  remarks  that  these  summaries  are  not  in  any  way  intended  as 
an  attempt  at  codification.  However  that  may  be,  they  are  a  digest  which  reflects  high  credit  on  the 
author's  assiduity  and  capacity.  They  are  '  meant  merely  to  guide  the  student ; '  but  they  will  do  much 
more  than  guide  him.  They  will  enable  him  to  get  such  a  grasp  of  the  subject  as  will  render  the  reading 
of  the  text  easy  and  fruitful." — Law  Journal. 

"This  book  is  well  adapted  to  be  used  both  as  a  text-book  for  students  and  a  book  of  reference  for 
practising  barristers." — Bar  Examination  Journal. 

"  This  is  a  book  which  supplies  the  want  which  has  long  been  felt  for  a  really  good  modem  treatise  on 
Private  International  Law  adapted  to  the  every-day  requirements  of  the  English  Practitioner.  The 
whole  volume,  although  designed  for  the  use  of  the  practitioner,  is  so  moderate  in  size — an  octavo  of  500 
pages  only — and  the  arrangement  and  development  of  the  subject  so  well  conceived  and  executed,  that  it 
will  amply  repay  perusal  by  those  whose  immediate  object  maybe  not  the  actual  decisions  of  a  knotty 
point  but  the  satisfactory  disposal  of  an  examination  paper." — Oxford  and  Cambridge  Undergraduates' 
Journal. 

"Since  the  publication,  some  twenty  years  ago,  of  Mr.  Westlake's  Treatise,  Mr.  Foote's  book  is,  in 

our  opinion,  the  best  work  on  private  international  law  which  has  appeared  in  the  English  language 

The  work  is  executed  with  much  ability,  and  will  doubtless  be  found  of  great  value  by  all  persons  who 
have  to  consider  questions  on  private  international  law." — Athen<eutn. 
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QUARTERLY  DIGEST   OF  ALL   REPORTED   CASES. 

Price  FIVE    SHILLINGS  each   Number. 


Nos.  CCXXII.  to  CCXLIX.  (Vol.  2,  4th  Series,  to  Vol.  8, 4th  Series,  Nos.  V.  to  XXXII,), 
November,  1876,  to  August,  1883. 


Nos.  CCL.  to  CCLIII.  (Vol.  9,  4th  Series,  Nos.  XXXIII.  to  XXXVI.), 
November,  1883,  to  August,  1884. 

Nos.  CCLIV.  to  CCLVII.  (Vol.  9,  4th  Series,  Nos.  XXXVII.  to  XL.), 
November,  1884,  to  August,  1885. 

Nos.  CCLVIII.  to  CCLXI.  (Vol.  X.,  4th  Series,  Nos.  XLI.  to  XLIV.), 
November,  1885,  to  August,  1886. 

Nos.  CCLXII.  to  CCLXV.  (Vol.  XL,  4th  Series,  Nos.  XLV.  to  XLVIIL), 
November,  1886,  to  August,  1887. 

Nos.  CCLXVI.  to  CCLXIX.  (Vol.  XII.,  4th  Series,  Nos.  XLIX.  to  LII.), 
November,  1887,  to  August,  1888. 

Nos.  CCLXX.  to  CCLXXIII.  (Vol.  XIII.,  4th  Series,  Nos.  LIII.  to  LVI.) 
November,  1888,  to  August,  1889. 

Nos.  CCLXXIV.  to  CCLXXVII.  (Vol.  XIV.,  4th  Series,  Nos.  LVII.  toLX.), 
November,  1889,  to  August,  1890. 


No.  CCXVIII.     (Vol.   I,  No.  I.  of  the  New  Quarterly  Series.)     November,  1875.    i 

No.  CCXIX.     (Vol.  I,  4th  Series  No.  II.)     February,  1876.  j 

N.B. — These  two  Numbers  are  out  of  print. 

No.  CCXX.  (Vol.  I,  4th  Series  No.  III.)  For  May,  1876, 

No.  CCXXI.  .(Vol.  I,  4th  Series  No.  IV.)  For  August,  1876. 


Nos.  CCLXXVIII.  to  CCLXXXI.  (Vol.  XV.,  4th  Series,  Nos.  LXI.  to  LXIV.), 
November,  1890,  to  August,  1891. 

Nos.  CCLXXXII.  to  CCLXXXV.  (Vol.  XVI.,  4th  Series,  Nos  LXV.  to  LXVIIL), 
November,  1 89 1,  to  August,  1892. 

Nos.  CCLXXXVI.  to  CCLXXXIX.  (Vol.  XVII.,  4th  Series,  Nos.  LXIX.  to  LXXIL), 
November,  1892,  to  August,  1893, 

Nos.  CCXC.  to  CCXCIII.  (Vol.  XVIII.,  4th  Series,  Nos.  LXXIII.  to  LXXVI.). 
November,  1893,  'o  August,  1894. 

Nos.  CCXCIV.  to  CCXC VII.  (Vol.  XIX.,  4th  Series,  Nos.  LXXVII.  to  LXXX.), 
November,  1894,  to  August,  1895. 


Nos.  CCXVIII.  to  CCCI.  (Vol.  XX.,  4th  Series,  Nos.  LXXXI.  to  LXXXIV.), 
November,  1895,  to  August,  1896. 

An  Annual  Subscription  of  20s.,  paid  in  advance  to  the  Publishers,  will 
secure  the  receipt  of  the  LAW  MAGAZINE,  free  by  post,  within  the 
United  Kingdom,  or  for  24s.  to  the  Colonies  and  Abroad. 
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Fifth  Edition,  revised  and  enlarged,  8vo,  price  32^.  ttet. 

A  TREATISE  ON  HINDU  LAW  AND  USAGE. 

By  John  D.  Mayne,  of  the  Inner  Temple,  Barrister-at-Law,  Author  of  "A  Treatise  on 

Damages,"  &c. 

"  A  new  work  from  the  pen  of  so  established  an  authority  as  Mr.  Mayne  cannot  fail  to  be  welcome  to 
the  legal  profession.  In  his  present  volume  the  late  Officiating  Advocate-General  at  Madras  has  drawn 
upon  the  stores  of  his  long  experience  in  Southern  India,  and  has  produced  a  work  of  value  alike  to  the 
practitioner  at  the  Indian  Bar,  or  at  home,  in  appeal  cases,  and  to  the  scientific  jurist. 

"  To  all  who,  whether  as  practitioners  or  administrators,  or  as  students  of  the  science  of  jurisprudence, 
desire  a  thoughtful  and  suggestive  work  of  reference  on  Hindu  Law  and  Usage,  we  heartily  recommend 
the  careful  perusal  of  Mr.  Mayne's  valuable  treatise." — Law  Magazine  and  Rezneiu. 

In  8vo,  1877,  price  15J.,  cloth, 

A    DIGEST    OF    HINDU    LAW, 

AS   ADMINISTERED   IN    THE    COURTS   of  the   MADRAS   PRESIDENCY. 

ARRANGED    AND    ANNOTATED 

By  H.   S.   CUNNINGHAM,   M.A.,   Advocate-General,  Madras. 

DUTCH      LAW. 

In  I  Vol.,  8vo. ,  price  405'.,  cloth. 

THE  OPINIONS  OF  GROTIUS,  As  contained  in  the  Hollandsche 
Consultatien  en  Advijsen.  Collated,  translated,  and  annotated  by  D.  P.  de 
Bruyn,  B.A.,  LL.B.,  Ebden  Essayist  of  the  University  of  the  Cape  of  Good 
Hope  ;  Advocate  of  the  Supreme  Court  of  the  Colony  of  the  Cape  of  Good  Hope, 
and  of  the  High  Court  of  the  South  African  Republic.  With  Facsimile  Portrait 
of  Mr.  Hugo  de  Groot. 

In  2  Vols.,  Royal  8vo,  price  90J.,  cloth, 

VAN  LEEUWEN'S  COMMENTARIES  ON  THE  ROMAN-DUTCH 

LAW.  Revised  and  Edited  with  Notes  in  Two  Volumes  by  C.  W.  Decker, 
Advocate.  Translated  from  the  original  Dutch  by  J.  G.  K0TZ6,  LL.B.,  of  the 
Inner  Temple,  Barrister-at-Law,  and  Chief  Justice  of  the  Transvaal.  With  Fac- 
simile Portrait  of  Decker  from  the  Edition  of  1780. 

*^^*  Vol.  II.  can  be  had  separately,  price  50J. 
In  8vo,  price  15^.  ()d.,  net, 

VOETS   TITLES   ON    VINDICATIONES   AND   INTERDICTA, 

Or  the  Roman  Dutch  Law  of  Actions  to  Assert  Rights  of  Property,  including  Injunc- 
tions and  Possessory  Actions,  translated  into  English  with  side-notes ;  viz. ,  Book  VI. 
Titles  I.  to  III.,  Book  VII.  Title  VI.,  Book  VIII.  Title  V.,  Book  XX.  Title  IV,, 
and  Book  XLIIL  Titles  L,  XVI.  to  XXXIII.,  of  Voet's  Commentary  on  the 
Pandects,  with  a  Scientific  and  General  Introduction,  Notes  Explanatory  of  the 
Roman  Civil  and  Roman  Dutch,  and  English  Law,  Notes  of  Ceylon  Enactments 
and  Practice,  and  Decisions  of  the  Supreme  Court,  Ceylon,  etc.  By  John  J. 
Caste  Chitty,  Barrister-at-Law,  Advocate,  High  Court,  Madras,  and  Supreme 
Court,  Ceylon. 

In  8vo,  price  42^. ,  cloth. 

THE  JUDICIAL  PRACTICE  OF  THE  COLONY  OF  THE  CAPE 

OF  GOOD  HOPE  AND  OF  SOUTH  AFRICA  GENERALLY.  With  suitable 
and  copious  Practical  Forms,  subjoined  to,  and  illustrating  the  Practice  of  the 
several  Subjects  treated  of.  By  C.  H.  Van  Zyl,  Attorney-at-Law,  Notary 
Public,  and  Conveyancer,  etc.  etc. 

In  Crown  8vo,  price  3 1  J.  6^.,  boards, 

THE    INTRODUCTION    TO    DUTCH    JURISPRUDENCE    OF 

HUGO    GROTIUS,    with  Notes  by  Simon  van  Groenwegen  van  der  Made,  and 
References   to  Van  der   Keesel's   Theses   and    Schorer's   Notes.     Translated   by 
A.  F.  S.  Maasdorp,  B.A.,  of  the  Inner  Temple,  Barrister-at-Law. 
In  i2mo,  price  \^s.  net,  boards, 

SELECT  THESES  ON  THE  LAWS  OF  HOLLAND  &  ZEELAND. 

Being  a  Commentary  of  Hugo  Grotius'  Introduction  to  Dutch  Jurisprudence,  and 
intended  to  supply  certain  defects  therein,  and  to  determine  some  of  the  more 
celebrated  Controversies  on  the  Law  of  Holland.  By  D.  G.  van  der  Kessel, 
Advocate.  Translated  by  C.  A.  LoRENZ,  Barrister-at-Law.  Second  Edition. 
With  a  Biographical  Notice  of  the  Author  by  Professor  J.  De  Wal,  of  Leyden. 
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THE 

1$ar   6jcamination   9lnmml 

FOR    1894. 

(In  Continuation  of  the  Bar  Examination  Journal.) 
Price  3j. 


EXAMINATION    PAPERS,    1893. 

FOR  Pass,  Honors,  and  Barstow  Scholarship, 
RESULT  OF  EXAMINATIONS. 
NAMES    OF   SUCCESSFUL   CANDIDATES. 
EXAMINATION   REGULATIONS  FOR  1894. 
A  GUIDE  TO  THE  BAR. 

LEADING   DECISIONS  AND   STATUTES   OF   1894. 
NEW  BOOKS  AND  NEW  EDITIONS. 

W.     D.     EDWARDS,     LL.B., 

OF  UNGOtK'S   INN,    BARRISTER-AT-LA\V. 

In  8vo,  price  i8j.  each,  cloth, 

THE  BAR  EXAMINATION  JOURNAL,  VOLS. IV., v., 

VI.,  VII.,  Vm.,  IX.  &  X.  Containing  the  Examination  Questions  and  Answers 
from  Easter  Term,  1878,  to  Hilary  Term,  1892,  with  List  of  Successful  Candidates 
at  each  examination,  Notes  on  the  Law  of  Property,  and  a  Synopsis  of  Recent  Legis- 
lation of  importance  to  Students,  and  other  information. 

By  a.   D.  TYSSEN   and   W.    D.    EDWARDS,  Barristers-at-Law. 

Lately  published,  in  8vo,  price  8.f.,  cloth, 

SHORT   PRACTICAL   COMPANY   FORMS. 

By  T.  Eustace  Smith,  of  the  Liner  Temple  and  Lincoln's  Inn,  Barrister-at-Law, 
Author  of  "  A  Summary  of  the  Law  of  Companies,"  etc.,  assisted  by  Roland  E. 
Vaughan  WilliaM'J,  of  the  Inner  Temple,  Barrister-at-Law. 

REVIEW. 
"  This  collection   of  Company  Forms  should    certainly  prove  of  service  to  secretaries,  directors,  and 

others  interested  in  the  practical  working  of  companies The  forms  themselves  are  short  and  to 

the  point."— iaar  Times. 

Sixth  Edition.     In  8vo,  in  preparation, 

A  SUMMARY  OF  JOINT  STOCK  COMPANIES'  LAW. 

By    T.    EUSTACE     SMITH,  'A'.'/-. 

OF   THE   INNER   TEMPLE,    BARRISTER-AT-LAW. 

"  The  author  of  this  handbook  tells  us  that,  when    i        "  These  pages  give,  in  the  words  of  the  Preface, 
an  articled  student  reading  for  the  final  examina-    ;     '  as  briefly  and  concisely  as    possible    a  general 


tion,  he  felt  the  want  of  such  a  work  as  that  before 
us,  wherein  could  be  found  the  main  principles  of 
law  relating  to  joint-stock  companies  .  .  .  Law 
students  may  well  read  it ;  for  Mr.  Smith  has  very 
wisely  been  at  the  pains  of  gi\-ing  his  authority  for 
all  his  statements  of  the  law  or  of  practice,  as  applied 
to  joint-stock  company  business  usually  transacted 
in  solicitors'  chambers.  In  fact,  Mr.  Smith  has 
by  his  little  book  offered  a  fresh  inducement  to 


view  both  of  the  principles  and  pr.ictice  of  the  law 
affecting  companies.'  The  work  is  excellently 
printed,  and  authorities  are  cited  ;  but  in  no  case 
IS  the  very  language  of  the  statutes  copied.  The 
plan  is  good,  and  shows  both  grasp  and  neatness, 
and,  both  amongst  students  and  laymen,  Mr.  Smith's 
book  ought  to  meet  a  ready  sale." — Law  Journal. 
"  The  book  is  one  from  which  we  have  derived 
a  large  amount  of  valuable  information,  and  we  can 


students  to  make  themselves — at  all  events,  to  some  I  heartily  and  conscientiously  recommend  it  to  our 
extent — acquainted  with  company  la  w  as  a  separate  readers.  — Ox/ord  and  Cambridge  Undert^a- 
branch  of  study." — La-M  Times.  duates   Journal. 
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In  8vo,  Sixth  Edition,  price  9^.,  cloth, 

THE  MARRIED  WOMEN'S  PROPERTY  ACTS ; 

1870,  1874,  1882  and  1884, 

With  Copious  and  Explanatory  Notes,  and  an  Appendix  of  the  Acts 
relating  to  married  women. 

By  Archibald  Brown,  M.A.,  Edinburgh  and  Oxon.,  and  the  Middle  Temple, 
Barrister-at-Law.  Being  the  Sixth  Edition  of  The  Married  Women's  Property 
Acts.  By  the  late  J.  R.  Griffiths,  B.A.  Oxon.,  of  Lincoln's  Inn,  Barrister- 
at-Law. 

"Upon  the  whole,  we  are  of  opinion  that  this  is  the  best  work  upon  the  subject  which  has  been  issued 
since  the  passing  of  the  recent  Act.  Its  position  as  a  well-established  manual  of  acknowledged  worth  gives 
it  at  starting  a  considerable  advantage  over  new  books  ;  and  this  advantage  has  been  well  maintained  by 
the  intelligent  treatment  of  the  Editor." — Solicitors'  Journal. 

"The  notes  are  full,  but  anything  rather  than  tedious  reading,  and  the  law  contained  in  them  is  good, 
and  verified  by  reported  cases.  ...  A  distinct  feature  of  the  work  is  its  copious  index,  practically  a 
summary  of  the  marginal  headings  of  the  various  paragraphs  in  the  body  of  the  text.  This  book  is  worthy 
of  all  success." — Law  Magazine. 

In  8vo,  price  I2j.,  cloth, 

THE   LAW  OF  NEGLIGENCE. 

SECOND   EDITION. 

By  Robert  Campbell,  of  Lincoln's  Inn,  Barrister-at-Law,  and  Advocate 
of  the  Scotch  Bar. 

"  No  less  an  authority  than  the  late  Mr.  Justice  i  new  edition  brought  down  to  date.  It  is  indeed  an 
Willes,  in  his  judgment  in  Oppenheim  v.  White  able  and  scholarly  treatise  on  a  somewhat  difficult 
Lion  Hotel  Co.,  characterised  Mr.  Campbell's  branch  of  law,  in  the  treatment  of  which  the 
'  Law  of  Negligence  '  as  a  '  very  good  book  ; '  and  author's  knowledge  of  Roman  and  Scotch  Juris- 
since  very  good  books  are  by  no  means  plentiful,  prudence  has  stood  him  in  good  stead.  We  con- 
when  compared  with  the  numbers  of  indifferent  fidently  recommend  it  alike  to  the  student  and  the 
ones  which  annually  issue  from  the  press,  we  think  practitioner." — Law  Magazine. 
the  profession  will  be  thankful  to  the  author  of  this  1 


In  royal  8vo, 

AN  INDEX  TO  TEN  THOUSAND  PRECEDENTS 

IN  CONVEYANCING    and  to  common  and  commercial 

FORMS.  Arranged  in  Alphabetical  order  with  Subdivisions  of  an  Analytical 
Nature  ;  together  with  an  Appendix  containing  an  Abstract  of  the  Stamp  Act,  1870, 
with  a  Schedule  of  Duties  ;  the  Regulations  relative  to,  and  the  Stamp  Duties  pay- 
able on,  Probates  of  Wills,  Letters  of  Administration,  Legacies,  and  Successions. 
By  Walter  Arthur  Copinger,  of  the  Middle  Temple,  Barrister-at-Law. 

bibliotheca  legum. 


In  i2mo  (nearly  400  pages),  price  2s.,  cloth, 

A  CATALOGUE  OF  LAW  BOOKS,  including  aH  the  Reports 
in  the  various  Courts  of  England,  Scotland,  and  Ireland ;  with  a  Supplement  tcv 
December,  1884.  By  Henry  G.  Stevens  and  Robert  W.  Haynes,  Law 
Publishers. 

In  small  4to,  price  2s.,  cloth,  beautifully  printed,  with  a  large  margin,  for  the 
special  use  of  Librarians, 

A   CATALOGUE    OF    THE    REPORTS    IN    THE 

VARIOUS  COURTS  OF  THE  UNITED  KINGDOM  OF  GREAT 

BRITAIN  AND  IRELAND,  arranged  both  in  alpha- 
betical vi-  CHRONOLOGICAL  ORDER.  By  Stevens  &  Haynes,. 
Law  Publishers. 
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Second  Edition,  much  enlarged,  in  8vo,  price  20s.,  cloth. 

CHAPTERS   ON   THE 

LAW  RELATING  TO  THE  COLONIES. 

To  which  are  appended  Topical  Indexes  of  Cases  decided  in  the  PrivV  Council 
on  Appeal  from  the  Colonies,  Channel  Islands  and  the  Isle  of  Man,  and  of 
Cases  relating  to  the  Colonies  decided  in  the  English  Courts  otherwise  than  on 
Appeal  from  the  Colonies. 

By    CHARLES    JAMES    TARRING,   M.A., 

ASSISTANT    JUDGE    OF     H.B.M.     SUPREME     CONSULAR     COURT,     CONSTANTIN'OPLE,     AND     H.M.'S    CONSUL  ; 
AUTHOR   OF    "BRITISH    CONSULAR   JURISDICTION   IN    THE   EAST,"    "a   TURKISH   GRAMMAR,"   ETC. 

CONTENTS. 

Table  of  Cases  Cited.  |  Chapter  IV. — The  Judiciary  and  the  Bar. 

Table  of  Statutes  Cited.  |  Chapter  V. — Appeals  from  the  Colonies. 

I  Chapter  VI. — Imperial    Statutes    relating    to    the 

Introductory. — Definition  of  a  Colony.  !  Colonies. 

Chapter  I. — The  laws  to  which  the  Colonies  are  j  Section  i. — Imperial  Statutes  relating  to  the 
subject.  I  Colonies  in  general. 
Section  I. —  In  newly-discovered  countries.  ;  Section  2. — Subjects  of  Imperial  Legislation 
Section  2. — In  conquered  or  ceded  countries.  1  relating  to  the  Colonies  in 
Section  3.- — Generally.  general. 
Chapter  II. — The  Executive.  I  Section  3. — Imperial  Statutes  relating  to  par- 
Section  I. — The  Governor.  j  ticular  Colonies. 

A. — Nature    of    his    office,    power,    and  >  

duties.  '  Topical    Index   of   Cases    decided  in   the    Privy 

B. — Liability  to  answer  for  his  acts.  ;  Council    on    appeal    from    the    Colonies,    the 

I. — Civilly.  Channel  Islands,  and  the  Isle  of  Man. 

I.  a. — In  the  courts  of  his  Govern-  '  Index  of  some  Topics  of  English  Law  dealt  with 

ment.  in  the  Cases. 

b. — In  the  English  courts.  Topical   Index  of  Cases  relating  to  the  Colonies 

2. — For  what  causes  of  action.  :  decided  in  the  English  Courts  otherwise  than  on 

II. — Criminally.  I  appeal  from  the  Colonies. 

Section  2. — The  Executive  Council.  ■  Index  of  Names  of  Cases. 

Chapter  III. — The  Legislative  Power.  I  

Section  i. — Classification  of  colonies.  j  Appendix  I. 

Section  2. — Colonies  with  responsible  govern-  !  —        II. 

ment.  ^  

Section  3. — Privileges  and  powers  of  colonial  General  Index. 

Legislative  Assemblies.  I 

In  8vo,  price  10s.,  cloth, 

THE  TAXATION  OF  COSTS  IN  THE  CROWN  OFFICE. 

comprising  a  collection  of 
BILLS   OF   COSTS   IN   THE   VARIOUS   MAHERS   TAXABLE   IN   THAT  OFFICE; 

INCLUDING 

COSTS    UPON    THE   PROSECUTION    OF    FRAUDULENT    BANKRUPTS, 

AND   ON  APPEALS   FROM  INFERIOR  COURTS  ; 

together  with 

A    TABLE    OF   COURT    FEES, 

and  a  scale  of  costs  usually  allowed  to  solicitors,  on  the  taxation 

of  costs  on  the  crown  side  (jf  the  queen's  bench  division 

of  the  high  court  of  justice. 

By    FREDK.    H.    short, 

CHIEF  CLERK   IN   THE   CROWN   OFFICE. 

"This  is  decidedly  a  useful  work  on  the  subject  of  those  costs  which  are  liable  to  be  taxed  before  the 
Queen's  Coroner  and  Attorney  (for  which  latter  name  that  of '  Solicitor'  might  now  well  be  substituted),  or 
before  the  master  of  the  Crown  Office  ;  in  fact,  such  a  book  is  almost  indispensable  when  preparing  costs 
for  taxation  in  the  Crown  Office,  or  when  taxing  an  opponent's  costs.  Country  solicitors  will  find  the  scale 
relating  to  bankruptcy  prosecutions  of  especial  use,  as  such  costs  are  taxed-in  the  Crown  Office.  The  '  general 
observations '  constitute  a  useful  feature  in  this  manual."— Zaw  Times. 

"The  recent  revision  of  the  old  scale  of  costs  in  the  Crown  Office  renders  the  appearance  of  this  work 
particularly  opportune,  and  it  cannot  fail  to  be  welcomed  by  practitioners.  Mr.  Short  gives,  in  the  first 
place,  a  scale  of  costs  usually  allowed  to  solicitors  on  the  taxation  of  costs  in  the  Crown  Office,  and  then 
bills  of  costs  in  various  matters.    These  are  well  arranged  and  clearly  printed." — Solicitors'  Journal. 
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Just  Published,  in  8vo,  price  Ts,  6d.,  cloth, 

BRITISH  CONSULAR  JURISDICTION  IN  THE  EAST, 

WITH  TOPICAL  INDICES  OF  CASES  ON  APPEAL  FROM,  AND 

RELATING  TO,  CONSULAR  COURTS  AND  CONSULS; 

Also  a  Collection  of  Statutes  concerning  Consuls. 

By   C.   J.   TARRING,   M.A., 

ASSISTANT-JUDGE  OF    H.B.M.    SUPREME   CONSULAR   COURT    FOR   THE   LEVANT. 

In  one  volume,  8vo,  price  %s.  6d.,  cloth, 
A    COMPLETE    TREATISE    UPON    THE 

NEW  LAW  OF  PATENTS,  DESIGNS,  &  TRADE  MARKS, 

CONSISTING   OF  THE  PATENTS,  DESIGNS,  AND   TRADE   MARKS  ACT, 

1883,  WITH  THE  RULES  AND  FORMS,  FULLY  ANNOTATED 

WITH   CASES,    &c. 

And  a  Statement  of  the  Principles  of  the  Law  upon  those  subjects,  with  a  Time  Table 

and  Copious  Index. 

By    EDWARD    MORTON    DANIEL, 

OF  Lincoln's  inn,  barrister-at-law,  associate  of  the  institute  of  patent  agents. 
In  8vo,  price  8^.,  cloth. 

The  TRADE  MARKS  REGISTRATION  ACT,  1875, 

And  the  Rules  thereunder  ;  THE  MERCHANDISE  MARKS  ACT,  1862,  with  an 
Introduction  containing  a  SUMMARY  OF  THE  LAW  OF  TRADE  MARKS, 
together  with  practical  Notes  and  Instructions,  and  a  copious  Index.  By 
Edward  Morton  Daniel,  of  Lincoln's  Inn,  Barrister-at-Law. 

Second  Edition,  in  one  volume,  8vo,  price  i6j-.,  cloth, 
A    CONCISE    TREATISE    ON    THE 

STATUTE  LAW  OF  THE  LIMITATIONS  OF  ACTIONS. 

With  an  Appendix  of  Statutes,  Copious  References  to  English,  Irish,  and  American  Cases, 
and  to  the  French  Code,  and  a  Copious  Index. 

By    henry    THOMAS    BANNING,    M.A., 

of  the  inner  temple,  barrister-at-law. 

"The  work  is  decidedly  valuable." — Law  Times. 

"  Mr.  Banning  has  adhered  to  the  plan  of  printing  the  Acts  in  an  appendix,  and  making  his  book  a 
running  treatise  on  the  case-law  thereon.  The  cases  have  evidently  been  investigated  with  care  and 
digested  with  clearness  and  intellectuality." — La^u  yoiimal. 

In  8vo,  price  is.,  sewed, 
AN    ESSAY    ON    THE 

ABOLITION  OF  CAPITAL  PUNISHMENT. 

Embracing  more  particularly  an  Enunciation  and  Analysis  of  the  Principles  of  Law  as 
applicable  to  Criminals  of  the  Highest  Degree  of  Gtiilt. 

By     WALTER     ARTHUR     COPINGER, 

OF   THE  MIDDLE   TEMPLE,    ESQ.,    BARRISTER-AT-LAW. 

Sixth  Edition,  in  8vo,  price  31^.  6d.,  cloth, 

THE  INDIAN  CONTRACT  ACT,  No.  IX.,  of  1872. 

TOGETHER 

WITH   AN   INTRODUCTION   AND   EXPLANATORY  NOTES,    TABLE   OF 

CONTENTS,    APPENDIX,    AND   INDEX. 

By   H.   S.   CUNNINGHAM   and   H.   H.   SHEPHERD, 

BARRISTERS- AT-LAW. 
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Second  Edition,  in  8vo,  price  15^.,  cloth, 

LEADING  CASES  and  OPINIONS  on  INTERNATIONE  LAW 

COLLECTED    AND    DIGESTED    FROM 

ENGLISH    AND    FOREIGN    REPORTS,    OFFICIAL    DOCUMENTS, 
PARLIAMENTARY  PAPERS,  and  other  Sources. 

With  NOTES  and  EXCURSUS,  Containing  the  Views  of  the  Text-Writers  on 
th°  Topics  referred  to,  together  with  Supplementary  Cases,  Treaties,  and  Statutes; 
and  Embodying  an  Account  of  some  of  the  more  important  International  Trans- 
actions and  Controversies. 

By  PITT    COBBETT,   M.A.,   D.C.L., 

OF   gray's   inn,    BARRISTER-AT-LAW,    professor   of   law,    university   of   SYDNEY,    N.S.W. 

"The  book  is  well  arranged,  the  materials  well  ,        "The  notes  are    concisely  written    and    trust- 
selected,  and  the  comments  to  the  point.     Much  worthy.  .            The  reader  will  learn  from  them  a 
•„  V    r       J  -           n              -,•;,.,.  great  deal  on  the  subject,  and    the    book    as    a 
will  be  found  in  small  space  m  this  book,  -x^aw  ,    ^^ole  seems  a  convenient  introduction  to.fullerand 
Jounial.  I    more  systematic  works." — Oxford  Magazine. 

Second  Edition,  in  royal  8vo.      1 100  pages,  price  45^.,  cloth, 

STORY'S    COMMENTARIES    ON    EQUITY 
JURISPRUDENCE. 

Second  English  Edition,  from  the  Twelfth  American  Edition. 
By  W.  E.  GRIGSBY,  LL.D.  (Lond.),  D.C.L.  (Oxon.), 

AND   OF   THE   INNER   TEMPLE,    BARRISTER-AT-LAW. 


"  It  is  high  testimony  to  the  reputation  of  Story, 
and  to  the  editorship  of  Dr.  Grigsby,  that  another 
edition  should  have  been  called  for.  .  .  .  The  work 


has   been    rendered  more  perfect    by    additional 
indices." — Law  Titnes. 


Second  Edition,  in  8vo,  price  %s.,  cloth, 

THE  PARTITION  ACTS,  1868  &  1876. 

A  Manual  of  the  Law  of  Partition  and  of  Sale,  in  Lieu  of  Partition.  With  the  Decided 
Cases,  and  an  Appendix  containing  Judgments  and  Orders.  By  W.  Gregory 
Walker,  B.A.,  of  Lincoln's  Inn,  Barrister-at-Law. 


"This  is  a  very  good  manual — practical,  clearly 
written,  and  complete.  The  subject  lends  itself 
well  to  the  mode  of  treatment  adopted  by  Mr. 
Walker,  and  in  his  notes  to  the  various  sections  he 


has  carefully  brought  together  the  cases,  and  dis- 
cussed the  difficulties  arising  upon  the  language  of 
the  different  provisions." — Solicitors  Journal. 


Second  Edition,  in  8vo,  price  2.2,5.  cloth, 
A    TREATISE    ON    THE 

LAW  AND  PRACTICE  RELATING  TO  INFANTS. 

By    ARCHIBALD    H.    SIMPSON,    M.A, 

OF  Lincoln's  inn,  barrister-at-law,  and  fe^ow  of  Christ's  college,  ca.mbridge. 
SECOND    EDITION.     By  E.  J.  Elgood,  B.C.L.,  M.A.,  of  Lincoln's  Inn, 

Barrister-at-  Law. 

"  Mr.  Simpson's  book  comprises  the  whole  of  the  j  yet  in  comparatively  little  space.     The  result  is 

law  relating  to  infants,  both  as  regards  their  per-  ]  due  mainly  to  the  businesslike  condensation  of  his 

sons  and  their  property,  and  we  have  not  observed  j  style.     Fulness,  however,  has  by  no  means  been 

any  very  important  omissions.     The    author  has  ■  sacrificed  to  brevity,  and,  so  far  as  we  have  been 

evidently  expended  much  trouble  and  care   upon  i  able  to  test  it,  the  work  omits  no  point  of  any  im- 

his  work,  and  has  brought  together,  in  a  concise  I  portance,  from  the  earliest  cases  to  the  last.     In 

and  convenient  form,  the  law  upon  the  subject  down  the  essential  qualities  of  clearness,  completeness, 

to  the  present  time." — Solicitors'  yournal.  and  orderly  arrangement  it  leaves  nothing  to  be 

"Its  law  is  unimpeachable.     We  have  detected  I  desired, 

no  errors,  and  whilst  the  work  might  have  been  j  "  Lawyers  in  doubt  on  any  point  of  law  orprac- 

done  more  scientifically,  it  is,  beyond  all  question,  |  tice  will  find  the  information  they  require,  if  it  can 

a  compendium  of  sound  legal  principles." — Laiti  1  be  found  at  all,   in   Mr.   Simpson's  book,   and  a 

Times.  writer  of  whom  this  can  be  said  may  congratulate 

"Mr.  Simpson  has  arranged  the  whole  of  the  Law  himself  on  having  achieved  a  considerable  success. 

rebting  to  Infants  with  much  fulness  of  detail,  and  |  — Law  Magazine,  February,  1876. 
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In  one  volume,  royal  8vo,  1877,  price  30J.,  cloth, 

THE  DOCTRINES  &  PRINCIPLES  OF 
THE  LAW  OF  INJUNCTIONS. 

By    WILLIAM     JOYCE, 

OF    Lincoln's    inn,    barrister-at-law. 

"  Mr.  Joyce,  whose  learned  and  exhaustive  work  on  '  The  Law  and  Practice  of  Injunctions '  has 
gained  such  a  deservedly  high  reputation  in  the  Profession,  now  brings  out  a  valuable  companion  volume 
on  the  '  Doctrines  and  Principles  '  of  this  important  branch  of  the  Law.  In  the  present  work  the  Law  is 
enunciated  in  its  abstract  rather  than  its  concrete  form,  as  few  cases  as  possible  being  cited  ;  while  at  the 
same  time  no  statement  of  a  principle  is  made  unsupported  by  a  decision,  and  for  the  most  part  the  very 
language  of  the  Courts  has  been  adhered  to.  Written  as  it  is  by  so  acknowledged  a  master  of  his  subject, 
and  with  the  conscientious  carefulness  that  might  be  expected  from  him,  this  work  cannot  fail  to  prove  of 
the  greatest  assistance  alike  to  the  Student — who  wants  to  grasp  principles  freed  from  their  superincum- 
bent details — and  to  the  practitioner,  who  wants  to  refresh  his  memory  on  points  of  doctrine  amidst  the 
oppressive  details  of  professional  work." — Lwiv  Magazine  and  Reineiv. 


BY    THE    SAME    AUTHOR. 
In  two  volumes,  royal  Svo,  1872,  price  70.?.,  cloth, 

THE  LAW  k  PRACTICE  OF  INJUNCTIONS. 

EMBRACING 

ALL    THE     SUBJECTS     IN     WHICH     COURTS    OF     EQUITY 
AND     COMMON     LAW    HAVE    JURISDICTION. 

By     WILLIAM     JOYCE, 

OF    Lincoln's    inn,  ^arrister-at-law. 


REVIEWS 


"  A  work  which  aims  at  being  so  absolutely 
complete,  as  that  of  Mr.  Joyce  upon  a  subject 
which  is  of  almost  perpetual  recurrence  in  the 
Courts,  cannot  fail  to  be  a  welcome  offering  to  the 
profession,  and  doubtless,  it  will  be  well  received 
and  largely  used,  for  it  is  as  absolutely  complete  as 

it  aims  at  being This  work  is,  therefore, 

eminently  a  work  for  the  practitioner,  being  full  of 
practical  utility  in  every  page,  and  every  sentence, 
of  it We  have  to  congratulate  the  pro- 
fession on  this  new  acquisition  to  a  digest  of  the 
law,  and  the  author  on  his  production  of  a  work  of 
permanent  utility  and  fame."  —  Law  Magazine 
and  Revieiv. 

« 

"  Mr.  Joyce  has  produced,  not  a  treatise,  but  a 
complete  and  compendious  exposition  of  the  Law 
and  Practice  of  Injunctions  both  in  equity  and 
common  law. 

"Part  III.  is  devoted  to  the  practice  of  the 
Courts.  Contains  an  amount  0/  valuable  and 
technical  matter  nowhere  else  collected. 

"This  work,  considered  either  as  to  its  matter  or  manner  of  execution,  is  no  ordinary  work.  It  is  a 
complete  and  exhaustive  treatise  both  as  to  the  law  and  the  practice  of  granting  injunctions.  It  must 
supersede  all  other  works  on  the  subject.  The  terse  statement  of  the  practice  will  be  found  of  incalculable 
value.  We  know  of  no  book  as  suitable  to  supply  a  knowledge  of  the  law  of  injunctions  to  our  common 
law  friends  as  Mr.  Joyce's  exhaustive  work.  It  is  alike  indispensable  to  members  of  the  Common  Law 
and  Equity  Bars.  Mr.  Joyce's  great  work  would  be  a  casket  without  a  key  unless  accompanied  by  a  good 
index.  His  index  is  very  full  and  well  arranged.  We  feel  that  this  work  is  destined  to  take  its  place 
as  a  standard  text-book,  and  the  text-book  on  the  particular  subject  of  which  it  treats.  The  author 
deserves  great  credit  for  the  very  great  labour  bestowed  upon  it.  The  publishers,  as  usual,  have 
acquitted  themselves  in  a  manner  deserving  of  the  high  reputation  they  bear." — Canada  Law  Journal. 


"  From  these  remarks  it  will  be  sufficiently  per- 
ceived what  elaborate  and  painstaking  industry,  as 
well  as  legal  knowledge  and  ability  has  been 
necessary  in  the  compilation  of  Mr.  Joyce's  work. 
No  labour  has  been  spared  to  save  the  practitioner 
labour,  and  no  research  has  been  omitted  which 
could  tend  towards  the  elucidation  and  exemplifi- 
cation of  the  general  principles  of  the  Law  and 
Practice  of  Injunctions." — Law  Journal. 

"  He  does  not  attempt  to  go  an  inch  beyond  that 
for  which  he  has  express  written  authority  ;  he  al- 
lows the  cases  to  speak,  and  does  not  speak  for  them. 

' '  The  work  is  something  more  than  a  treatise  on 
the  Law  of  Injunctions.  It  gives  us  the  general 
law  on  almost  every  subject  to  which  the  process  of 
injunction  is  applicable.  Not  only  English,  but 
American  decisions  are  cited,  the  aggregate  number 
being  3,500,  and  the  statutes  cited  160,  whilst  the 
index  is,  we  think,  the  most  elaborate  we  have  ever 
seen — occupying  nearly  200  pages.  The  work  is 
probably  entirely  exhaustive." — Law  Times. 
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Third  Edition,  in  8vo,  price  20s.,  cloth, 
A    TREATISE    UPON 

THE   LAW   OF   EXTRADITION, 

WITH  THE  CONVENTIONS  UPON  THE  SUBJECT  EXISTING   BETWEEN 

ENGLAND   AND    FOREIGN   NATIONS, 

AND     THE     CASES     DECIDED     THEREON. 

By    Sir    EDWARD     CLARKE, 

OF  Lincoln's  inn,  s.-g.,  q.c,  m.p. 

"  Mr.  Clarke's  accurate  and  sensible  book  is  the  wants  to  learn  the  principles  and  practice  of  the 

best  authority  to  which  the  English  reader  can  law  of  extradition  will  be  greatly  helped  by  Mr. 

turn  upon  the  subject  of  Extradition." — Saturday  '    Clarke.     Lawyers  v/ho  have  extradition  business 

Review.  \    will  find  this  volume  an  excellent  book  of  reference. 

"The  opinion  we  expressed  of  the  merits  of  this  Magistrates  who  have  to  administer  the  extradition 

work  when  it  first  appeared  has  been  fully  justified  '    law  will  be  greatly  assisted  by  a  careful  perusal  of 

by  the  reputation  it  has  gained.     It  is  seldom  we  '  Clarke  upon  Extradition.'    This  may  be  called  a 

come  across  a  book  possessing  so  much  interest  to  warm  commendation,  but  those  who  have  read  the 

the  general  reader  and  at  the  same  time  furnishing  so  book  will  not  say  it  is  unmerited." — Law  Journal. 

useful  a  guide  to  the  lawyer." — Solicitors  Jotirnal.  j        The   Times  of  September  7,    1874,   in  a  long 

"The  appearance  of  a  second  edition  of  this  i  article  upon  "Extradition  Treaties,"  makes  con- 
treatise  does  not  surprise  us.  It  is  a  useful  book,  siderable  use  of  this  work  and  writes  of  it  as  "  Mr. 
well  arranged  and  well  written.     A  student  who  Clarke's  useful  Work  on  Extradition." 

In  8vo,  price  2,s.  6d.,  cloth, 

TABLES     OF     STAMP     DUTIES 

FROISr   1815    TO    1878. 
By    WALTER    ARTHUR    COPINGER, 

OF     THE    MIDDLE     TEMPLE,    ESQUIRE,    BARRISTER-AT-LAW  :     AUTHOR    OF    "  THE   LAW    OF    COPYRIGHT     IN 
WORKS   OF   LITERATURE  AND  ART,"  "  INDEX  TO  PRECEDENTS  IN  CONVEYANCING,"  "TITLE   DEEDS,'    &C. 

"We  think  this  little  book  ought  to  find  its  way  1    large  number  of  old  title-deeds." — Law  Times. 

into  a  good   many  chambers  and   offices." — Soli-  1         ^^Yi'is  Tables  0/ Stamp  Duties, /rotniZz^  to  ^Z^Z, 

citors'  yournal.  have  already  been  tested  in  Chambers,  and  being 

"  This  book,  or  at  least  one  containing  the  same  now  published,  will  materially  lighten  the  labours 
amount  of  valuable  and  well-arranged  information,  of  the  profession  in  a  tedious  department,  yet  one  re- 
should  find  a  place  in  every  Solicitor's  office.  It  is  ]  quiring  great  care." — Latu  Magazine  and  Review. 
of  especial  value  when  examining  the  abstract  of  a  I 

In  one  volume,  8vo,  price  14J.,  cloth, 

TITLE     DEEDS: 

THEIR  CUSTODY,  INSPECTION,  AND  PRODUCTION,  AT  LAW,  IN 
EQUITY,  AND  IN   MATTERS  OF  C0N\7EYANCING, 

Including  Covenants  for  the  Production  of  Deeds  and  Attested  Copies  ;  with  an  Appendix 
of  Precedents,  the  Vendor  and  Purchaser  Act,  1874,  &c.  &c.  &c.  By  Walter 
Arthur  Copinger,  of  the  Middle  Temple,  Barrister-at-Law  ;  Author  of  "  The 
Law  of  Copyright"  and  "Index  to  Precedents  in  Conveyancing." 

"The  literarj'   execution   of  the  work  is  good  ;  here.    Mr.  Copinger  has  supplied  a  much-felt  want, 

enough  to  invite  quotation,  but  the  volume  is  not  j  by  the  compilation  of  this  volume.     We  have  not 

large,  and  we  content  ourselves  with  recommending  space  to  go  into  the  details  of  the  book  ;  it  appears 

it  to  the  profession." — Law  Times.  '  well  arranged,  clearly  written,  and  fully  elaborated. 

"  A  really  good  treatise  on  this  subject  must  be  ,  With  these  few  remarks  we  recommend  his  volume 

essential  to  the  lawyer  :  and  this  is  what  we  have  to  our  readers." — Law  Journal. 

Third  Edition,  in  8vo,  considerably  enlarged,  price  36^.,  cloth, 

THE   LAW   OF    COPYRIGHT 

In  Works  of  Literature  and  Art ;   including  that   of  the  Drama,    Music,    Engraving, 
Sculpture,  Painting,  Photography,  and  Ornamental  and  Useful  Designs  ;  together 
with  International  and  Foreign  Copyright,  with  the  Statutes  relating  thereto,  and 
References    to   the   English   and   American    Decisions.     By  Walter   Arthur 
Copinger,  of  the  Middle  Temple,  Barrister-at-Law. 
"Mr.  Copinger's  book  is  very  comprehensive,        merits  which  will,  doubtless,  lead  to  the  placing  of 
dealing  with  every  branch  of  his  subject,  and  even        this  edition  on  the  shelves  of  the  members  of  the 
extending  to  copyright  in  foreign  countries.     So  far    '    profession  whose  business  is  concerned  with  Copy- 
as  we  have  examined,  we  have  found  all  the  recent        right ;  and  deservedly,  for  the  book  is  one  of  con- 
authorities  noted  up  with  scrupulous    care,   and        siderable  value." — Solicitors'  Journal. 
there    is    an    unusually  good    index.     These   are    I 
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Third  Edition,  in  One  large  Volume,  8vo,  price  32j.,  cloth, 

A  MAGISTERIAL  AND  POLICE  GUIDE: 

BEING     THE     LAW 

RELATING    TO    THE 

PROCEDURE,  JURISDICTION,  AND  DUTIES  OF  MAGISTRATES 
AND  POLICE  AUTHORITIES, 

IN  THE  METROPOLIS  AND  IN  THE  COUNTRY. 

With  an    Introduction    showing  the  General  Procedure  before  Magistrates 
both  in  Indictable  and   Summary  Matters. 

Bv  HENRY  C.    GREENWOOD, 

STIPENDIARY  MAGISTRATE  FOR  THE  DISTRICT  OF  THE  STAFFORDSHIRE  POTTERIES  ;  AND 

TEMPLE    CHEVALIER    MARTIN, 

CHIEF    CLERK    TO   THE   MAGISTRATES    AT    LAMBETH    POLICE   COURT,   LONDON  ; 
AUTHOR    OF    "the   LAW   OF   MAINTENANCE  AND   DESERTION,"    "  THE   NEW   FORMULIST,"  ETC. 

Third  Edition.     Including  the  Session  52  &  53  Vict.,  and  the  Cases  Decided  in  the 
Superior  Courts  to  the  End  of  the  Year  1889,  revised  and  enlarged. 

By   temple    CHEVALIER    MARTIN. 


' '  A  second  edition  has  appeared  of  Messrs.  Greenwood  and  Martin's  valuable  and 
comprehensive  magisterial  and  police  Guide,  a  book  which  Justices  of  the  peace  should  take 
care  to  include  in  their  Libraries." — Saturday  Review. 

' '  Hence  it  is  that  we  rarely  light  upon  a  work  which  commands  our  confidence,  not  merely 
by  its  research,  but  also  by  its  grasp  of  the  subject  of  which  it  treats.  The  volume  before  us 
is  one  of  the  happy  few  of  this  latter  class,  and  it  is  on  this  account  that  the  public  favour  will 
certainly  wait  upon  it.  We  are  moreover  convinced  that  no  effort  has  been  spared  by  its 
authors  to  render  it  a  thoroughly  efficient  and  trustworthy  guide." — Law  Journal. 

"Magistrates  will  find  a  valuable  handbook  in  Messrs.  Greenwood  and  Martin's 
'  Magisterial  and  Police  Guide,'  of  which  a  fresh  Edition  has  just  been  published." — The 
Times. 

' '  A  very  valuable  introduction,  treating  of  proceedings  before  Magistrates,  and  largely  of  the 
Summary  Jurisdiction  Act,  is  in  itself  a  treatise  which  will  repay  perusal.  We  expressed  our 
high  opinion  of  the  Guide  when  it  first  appeared,  and  the  favourable  impression  then  produced 
is  increased  by  our  examination  of  this  Second  Edition.  "—Z.(zw  Ti?nes. 

"  For  the  form  of  the  work  we  have  nothing  but  commendation.  We  may  say  we  have 
here  our  ideal  law  book.  It  maybe  said  to  omit  nothing  which  it  ought  to  contain." — 
£mw  Times. 

"  This  handsome  volume  aims  at  presenting  a  comprehensive  magisterial  handbook 
for  the  whole  of  England.  The  mode  of  arrangement  seems  to  us  excellent,  and  is  well 
carried  out." — Solicitors'  Journal. 

"  The  Magisterial  and  Police  Guide,  by  Mr.  Henry  Greenwood  and  Mr.  Temple 
Martin,  is  a  model  work  in  its  conciseness,  and,  so  far  as  we  have  been  able  to  test  it, 
in  completeness  and  accuracy.  //  ought  to  be  in  the  hands  of  all  who,  as  magistrates  or 
otherwise,  have  authority  iti  matters  of  police." — Daily  News. 

"  This  work  is  eminently  practical,  and  supplies  a  real  want.  It  plainly  and  concisely 
states  the  law  on  all  points  upon  which  Magistrates  are  called  upon  to  adjudicate,  syste- 
matically arranged,  so  as  to  be  easy  of  reference.  It  ought  to  find  a  place  on  every  Justice's 
table,  and  we  cannot  but  think  that  its  usefulness  will  speedily  ensure  for  it  as  large  a  sale 
as  its  merits  deserve. " — Midland  Counties  Herald. 

"  The  exceedingly  arduous  task  of  collecting  together  all  the  enactments  on  the  subject 
has  been  ably  and  efficiently  performed,  and  the  arrangement  is  so  methodical  and  precise 
that  one  is  able  to  lay  a  finger  on  a  Section  of  an  Act  almost  in  a  moment.  It  is  wonderful 
what  a  mass  of  information  is  comprised  in  so  comparatively  small  a  space.  We  have  much 
pleasure  in  recommending  the  volume  not  only  to  our  professional,  but  also  to  our 
general  readers ;  nothing  can  be  more  useful  to  the  public  than  an  acquaintance  with  the 
outlines  of  magisterial  jurisdiction  and  procedure." — Shefield  Post. 
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In  one  thick  volume,  8vo,  price  32J,,  cloth, 

THE  LAW  OF  RAILWAY  COMPANIES. 

Comprising  the  Companies  Clauses,  the  Lands  Clauses,  the  Railways  Clauses  Consoli- 
dation Acts,  the  Railway  Companies  Act,  1867,  and  the  R^ulation  of  Railways 
Act,  1868  ;  with  Notes  of  Cases  on  all  the  Sections,  brought  down  to  the  end  of  the 
year  1868 ;  together  with  an  Appendix  giving  all  the  other  material  Acts  relating 
to  Railways,  and  the  Standing  Orders  of  the  Houses  of  Lords  and  Commons ; 
and  a  copious  Index.  By  Henry  Godefroi,  of  Lincoln's  Inn,  and  John 
Shortt,  of  the  Middle  Temple,  Barristers-at-Law. 

In  a  handy  volume,  crown  8vo,   1870,  price  \os.  6d.,  cloth, 

THE   LAW  OF  SALVAGE, 

As  administered  in  the  High  Court  of  Admiralty  and  the  County  Courts  ;  with  the 
Principal  Authorities,  English  and  American,  brought  down  to  the  present  time ; 
and  an  Appendix,  containing  Statutes,  Forms,  Table  of  Fees,  etc.  By  Edwyn 
Jones,  of  Gray's  Inn,  Barrister-at-Law. 

In  crown  8vo,  price  4?.,  cloth, 
A   HANDBOOK  OF  THE 

LAW  OF   PARLIAMENTARY  REGISTRATION. 

WITH    AN    APPENDIX    OF    STATUTES    AND    FULL    INDEX. 
By  J.  R.  SEAGER,   Registration  Agent. 

In  8vo,  price  $s.,  cloth, 

THE  LAW  OF  PROMOTERS  OF  PUBLIC  COMPANIES. 

By    NEWMAN     WATTS, 

OF    LINXOLN's    inn,     BARRISTER-AT-LAW. 

'  Some  recent  cases  in  our  law  courts,  which  at  "  Mr.  Watts  has  brought  together  all  the  lead- 


the  time  attracted  much  public  notice,  have  demon- 
strated the  want  of  some  clear  and  concise  exposi- 
tion of  the  powers  and  liabilities  of  promoters,  and 
this  task  has  been  ably  performed  by  Mr.  Newman 
Watts." — Investor's  Guardian. 


ing  decisions  relating  to  promoters  and  directors, 
and  has  arranged  the  information  in  a  very  satisfac- 
tory manner,  so  as  to  readily  show  the  rights  of 
different  parties  and  the  steps  which  can  be  legally 
taken  by  promoters  to  further  interests  of  new  com- 
panies."— Daily  Chronicle. 


Second  Edition,  in  One  Vol.,  8vo,  price  12s.,  cloth, 

A   COMPENDIUM   OF   ROMAN   LAW, 

Founded  on  the  Institutes  of  Justinian  ;  together  with  Examination  Questions 
Set  in  the  University  and  Bar  Examinations  (with  Solutions),  and  Definitions  of 
Leading  Terms  in  the  Words  of  the  Principal  Authorities.  Second  Edition.  By 
Gordon  Campbell,  of  the  Inner  Temple,  M.A.,  late  Scholar  of  Exeter  College, 
Oxford;  M.A.,  LL.D.,  Trinity  College,  Cambridge  ;  Author  of  "An  Analysis  of 
Austin's  Jurisprudence,  or  the  Philosophy  of  Positive  Law. " 

In  8vo,  price  75.  (>d. ,  cloth, 

TITLES  TO  MINES  IN  THE  UNITED  STATES, 

WITH   THE 

STATUTES    AND    REFERENCES    TO    THE    DECISIONS 
OF    THE    COURTS    RELATING    THERETO. 

By   W.   A.   HARRIS,    B.A    Oxon., 

OF  Lincoln's  inn,  barrister-at-law  ;  and  of  the  American  bar. 
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STEVENS  AND   HAYNES'  LAW    PUBLICATIONS. 

In  One  Volume,  %vo.  Fourth  Edition,  in  flif  2)rctis, 

THE  PEOBATE,  LEGACY,  AND  SUCCESSION  DUTIES 

ACTS  :  Comprising  b6  Geo.  3,  c.  52;  45  Geo.  3,  c.  28  ;  55  Geo.  3,  c.  184  ;  16  &  17 
Vict,  c.  61  ;  the  Customs  and  Inland  Revenue  Acts,  43  Vict,  c,  14,  44  Vict.  c.  12  ; 
and  the  New  Estate  Duty  Finance  Act,  57  &  58  Vict.  c.  30  ;  with  au  Introduction  and 
copious  Notes,  incorporating  tlie  Cases  to  1894  ;  together  with  an  Appendix  of  Statutes, 
and  a  full  Index,  by  Alfked  Hanson,  Esq.,  Comptroller  of  Legacy  and  Succession 
Duties.  Fourth  Edition,  hy  Lewis  T.  Dicuin,  M. A.,  D.C.L.,  and  F.  H.  L.  Ekkingtok, 
M.A.,  of  Lincoln's  Inn,  Barristers-at-Law. 

Seco7id  Edition,  in  8vo,  'jwice  10s.  &d.  cloth, 

OUTLINES   OF   THE    LAW    OF   TORTS.     By   Richarp    Ring- 

WOOD,  M.A.,  of  the  Middle  Temple,  Ijarriiiter-at-Law. 

Second,  Edition,  in  8t'o,  irrice  28s.  cloth, 

HAEDCASTLE'S  TREATISE  ON  THE  CONSTRUCTION 

AND  EFFECT  OF  STATUTE  LAW.  Witli  Appendices.  Second  Edition.  By  W.'  F, 
Ckaies,  of  the  Inner  Temple,  Barrister-at-Law. 

Second  Edition,  in  %vo,  price  1 6s.  cloth, 

A   CONCISE    TREATISE    ON    THE    STATUTE    LAW 

OF  THE  LIMITATIONS  OF  ACTIONS.  With  an  Appendix  of  Statutes,  References 
to  English,  Irish,  and  American  Cases,  and  to  the  French  Code.  By  If.  T. 
Banking,  M.A.,  Barrister-at-Law. 

Second  Edition,  in  Svo,  price  20s.  cloth^ 

A  COMPENDIUM   OF   THE   LAW  OF  PROPERTY  IN 

LAND.  For  the  use  of  Students  and  the  Profession.  Second  Edition,  by  William 
Douglas  Edwards,  LL.B.,  of  Lincoln's  Inn,  Barrister-at-Law. 

In  roijal  8t'o,  price  28s.  cloth, 

A  TREATISE  ON  THE  LAW  AND  PRACTICE  Re- 
lating TO  LETTERS  PATENT  FOli  INVENTIONS.  With  au  Appendix  of 
Statutes,  International  Convention,  Rules,  Forms  and  Precedents,  Ordens,  &c.  By 
RoBEKT  Feo.st,  B.Sc.  (Loiid.),  Barrister-at-Law. 

Second  Edition,  in  8i'o,  price  26s.  cloth, 

A  CONCISE  TREATISE  ON  PRIVATE  INTERNA- 
TIONAL JURISPRUDENCE.  Based  on  the  decisions  in  the  English  Courts.  By 
John  Aldeksox  Foote,  of  Lincoln's  Inn,  Barrister-at-Law ;  Chancelloi-'s  Legal 
Medallist  and  Senior  Whewell  Scholar  of  International  Law,  Cambridge  University, 
1873,  etc. 

In  8fo,  price  30s.  cloth. 

THE    PRACTICE    ON    THE    CROWN    SIDE    OF   THE 

QUEEN'S  BENCH  DIVISION  of  Her  Majesty's  High  Court  of  Justice  (founded  on 
Corner's  Crown  Othce  Practice),  including  Appeals  from  Inferior  Courts.  With  Appen- 
dices of  Rules  and  Forms.  By  F.  Hugh  Short,  Chief  Clerk  of  the  Crown  Office,  and 
Francis  H.  Mellou,  M.A.,  Barrister-at-Law. 

Sixth  Edition,  Svo,  price  10s.  Qd.  cloth, 

RINGWOOD'S  PRINCIPLES  OF  THE  LAW  OF  BANK- 

RUPTCY  ;  Embodying  the  Bankruptcy  Acts,  1883  and  1890  ;  part  of  the  Debtors  Act, 
1869 ;  the  Bankruptcy  Appeals  (County  Courts)  Act,  1884.  With  an  Appendix  cont^iin- 
ing  Schedulesto  the  Bankruptcy  Act,  1883;  the  Bankruptcy  Rules.  1886  and  1890,  .^  ■., 
&c.    Sixth  Edition.     By  R.  Ringwood,  of  the  Middle  Temple,  Barrister-at-Law. 

Third  Edition,  in  Svo,  price  32s.  cloth, 

A  MAGISTERIAL  AND  POLICE  GUIDE:  Being  the  statute 

Law  relating  to  the  Procedure,  Jurisdiction,  and  Duties  of  Magistrates  and  Police 
Authorities  in  the  Metropolis  and  in  the  Country.  With  an  Introduction,  showing  the 
General  Procedure  before  Magistrates  both  in  Indictable  and  Summary  Matters.  By 
Henry  C.  Greenwood,  Stipendiary  Magistrate,  and  Temple  Chea'Allier  Martin, 
Chief  Clerk  to  the  Jlagistfi^Ai^t  {i^^BUJ^Klce  Court,  London.  Third  Edition,  in- 
cluding the  Sf9aiQ»\5i>fe4[a'¥ipt.,^nd  iii»  Caaw^^  the  Superior  Courts  to 
the  End  of  the*-Ye^  lS§§7^TJiiA^^^^ 

[See  Catalogue  at  end  of  this  Volume.] 
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Second  Edition,  in  Sro,  price  9s.,  clotft, 

THE    LAW    OF    MATNTKNANrK    AND    DESEETION. 
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